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IN THE SUPREME COURT OF ILLINOIS,

APRIL TERM OF THE THIRD GRAND DIVISION, A. D., 1860.
DAVID SEEM, g o o

/) £
« Appellant, |AApef2LCL Tye
Ve, FOoRCIBLE DETAINER.
INGRAM MCLEES,

Appellee.
ABSTRACT OF THE RECORD.
STATE OF ILLIN OIS,} sS

SternexsoN County,

1 Pleas before the Hon. BENTAMIN R. SHELDON, Judge of the 14th Judicial
Circuit of the state of Illinois, at a regular term of the Stephenson County
Circuit Court, begun and held in pursuance of law, at the Court House, in
the City of Freeport, in said County and Judicial Circuit aforesaid, on the
first Monday in the month of September, A. D., 1859. Present, :

Ho~n. BENJAMIN R. SHELDON, Judge,
U. D. MEACHAM, States Attorney,
CHARLES F. TAGGART, Sheriff.
LUTHER W. GUITEAT, Clerk.
STATE OF ILLINOIS, Ss
Srerneysos  County. i

5 The complaiut of David Seem, of the city of Freeport,
in said County, who being duly sworn, upon his oath gives William Her-
bert, Esq., one of the Justices of the Peace of said County, to understand and
be intormed that on the twenty-sixth day of October, A. D., 1858, in the
County aforesaid, he did demise and lease to Ingram McLees, of the place
aforesaid, all that certain house and lot situate in the city of Freeport, in the
county aforesaid, known and designated as follows : Lot number eight, (8)
in block number fourteen,(14) in the city of Freeport, for and during the term
of one month from said twenty-sixth day of October, 1858, and that the said
Ingramn McLees wilfully and without force after the expiration of said lease,
held over and still continues in possession of the premises without the per-
mission of the complainant, notwithstanding demand has been made in writing
by the complainant upon the said Ingram McLees, to quit and deliver up
possession thereof to him. Therefore he prays that the said Ingram Me-
Lees may be summoned to answer to the said complaint.

. DAVID SEEM.
Subscribed and sworn before me the 11th day of August, A. D., 1859.
WILLIAM HERBERT, J. P. [SEAL.]

6 Thereupon summons was issued by said Justice, directed to the Sheriff or
any Constable of said County, commanding him to summon the said Ingram
McLees to appear before the said Justice to answer the said complaint of
David Scem, complainant, which was done according to law, the complaint
beiag heard by twelve lawful men summoned for that purpose, to appear
before the said Justice,and on hearing the proofs and allegations of said parties,
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{%‘;n{'}r:ltl_ie]geg‘é‘l‘jaﬁ'{ 1:‘ g;}lllt)y % lIé was  therefore considered by the said Jus-
session of the Lelllzlelc;lt,n-x"nd a)\(r;(‘ ooy Tecoyer and be restored to the pos-
ekt Ll cment and possessions, part_wu]gr]y .dcs'crlbed and designa-
ted in said complaint, and that he have 1 writ of restitution therefor.
s 1]\.1Egust 23d, 1859~supex:ccdeas served upon said Justice by Elmer
MeDowell, Deputy Sheriff,
Tl];};lz)(];sfotlgo‘\‘i/iltn.g n'gtll(ze was filed in the Circuit Court of Stephenson county.
linols, : lake notice, that you, Ingram McLees be, and are herel),
notified, that youare to quit and immediately to deliver up the premises or
aouse and lot which you now occupy of me, situate in the city of freeport,in
the County of Stephenson, State of Illinois.

August 9, 1859. DAVID SEEM.

On the back of said notice appears the following, to wit: Tiled Septeni-
ber 1st, 1859. L. W. Guiteau, Clerk. Served the within by reading the
same to the said Ingram McLees, August 9, 1859.

And afterwards to wit: On the 14th day of September, A. D. 1859, at
the regular September Term, A. D, 1859, of said Court, the followingZentry
appears of record in this cause : ;
DAVID SEEM

VS. APPEAL.
INGRAM McLEES,
Now, on this day, comes the said plaintiff; attorney p:o-se, and files
his notice of demand of possession. :

To Mr. INGRAM McLEES—Sir .—Take notice that I hereby demand
that you quit and immediately deliver up possession of the house and lot
you now occupy and hold of me, situate in the city of T'reeport, in the
Ifountypf Stephenson, and state of Illinois, being the same now occupied
by you.

yjiugust 2nd, 1859. DAVID SEEM.

On the back of said notice the following appears, to wit: Served the
within by reading the same to the said Ingram McLees.

August 2d, A. D., 1859. PETER BEAUMAN.

And afterwards, to wit: On the 13th day of December, A. D., 1859, one
of the days of said December term of said Court, the following_entry ap-
pears of record in said cause :

DAVID SEEM,

VvS.
INGRAM McLEES, \ ‘
Now, on this day come the parties, and upon the issue Joined for trial,
put themselves uponthe country. Thereupon comes also a jury of twelve
good and lawful men, to wit : Ebenezer Stephens, and eleven others, which
were sworn, and, after hearing the evidence, found the defendant not guilty.
And the said plaintiff enters his motion for a new trial.

And afterwards, to wit : On the 16th day of January, A. D, 1860, one
of the days of said December term of said Circuit Court, A. D., 1859, the
following entry appears of record :

DAVID SEEM, é
Vs. APPEAL.
INGRAM McLEES, . ‘
Now comes plaintiff, attorney pro-se, and files the affidavit of David C.
Laird, and his reasons for a new trial in this cause.

} APPEAL.
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To Mz. INerAM McLrrs—sSir ~—Take notice that I hereby demand
that you quit and immediately deliver up possession of the lands, tenements
and possessions which you now hold of me, situated in the city of Freeport,
in the county of Stephenson, being the same now occupied by you  Mr.

George White is hereby authorized to receive possession of said Jands and

tenements, or house and lot you now oceupy.

Yours, &ec.,
Dated the 25th day of July, A. D., 1859. DAVID SEEM.

STATE OF ILLLINOIS, % gy~ Inthe Circuit Court of Stephenson Coun-

SrepnENsoN  CornTy. S ty, of the December Term, A. D., 1859.

DAVID SEEM,

VS. ATPEAL.

17 INGRAM McLEERS, [, David C. Laird, a constable in and for "said
County and State aforesaid, being first duly sworn, doth dispose and say that
he served the above annexed notice upon the defendant, Ingram McLees, by
leaving a copy with the defendant, Ingram McLees, on the 25th day of J uly,
AUD 1859 D. C. LAIRD.

Subscribed and sworn before me this 16th day of January, A. ., 1860.

‘ JOHN COATLES, Justice of Peace.

On the back of which appears the following indorsement, to wit: kxe-
cuted the within notice by reading and leaving a copy of the same with the
within named Ingram McLees, this 25th day of July, 1859. Fees 50 cents.
D. C. Laird, Constable. Filed Jauuary 16, 1860. L. W. Guiteau, Clerk.

And afterwards, to wit :  On the 25th day of January, A, D., 1860, one
of the days of said December term, A. D., 1859, of said Court, the follow-
ing entry appears of record in this cause to wit :

DAVID SEEM, }
VS, APPEAL.
INGRAM McLEES, (L _
Now, on this day comeson to be heard the plaintiff’s motion, attorney
pro-se, for a neyw trial, which motion is overruled, to which ruling the

18 plaintiffexceptt{f whereupon the said plaintiff prays an appeal. ~ And it is
ordered that the appeal be allowed, conditioned thatsaid plaintiff file his ap-
peal bond with the clerk of this Court in the sum of two h}lndrqd (]ollars,
properly conditioned to defendant, with Jacob Mohr as seeurity, within thir-
ty days from the rising of Court.

And afterward, to wit : On the 4th day of February, A.D. 1860, one
of the days of said December term, A. D., 1859, the following entry ap-
pears of record in this cause, to wit:

DAVID SEEM,
VS. APPEAL.
INGRAM McLEES,
Now comes the plaintiff, attorney pro-se, and files his bill of exceptions
in this cause—also his appeal bond.
STATE OF ILLINOIS, In the Circuit Court of Stephenson County,
S Gl } Illinois, of the December Term, A. D., 1860.
DAVID SEEM,
Vvs. T'ORCIBLE DETAINER.
INGRAM McLEES,
Be it remembered, that on the trial of said cause in said Circuit Court
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of Stephenson county of the December term, A. D., 1859, the plaintiff, to
maintain the issue on his part, gave in evidence a lease, beiug in the words
and figures following, to wit:

This indenture, made this 26th day of October, in the year of our Lord,

19 1858, between David Scem, of the city of Freeport, county of Stephenson
and state of Illinois, and Ingram McLees, of the same place—\WITNLSSETH :

That the said David Seem doth hereby demise and lease unto the said
Ingram McLees, all that house and lot number (8), in block number (14), in
the city of Freeport, in the county of Stephenson and state of Illinois, to
hold, for the term of one month from the date thereof, yielding and paying
therefor, monthly, on every first day of the month, unto the said David
Seem, the sum of twelve dollars per month, or board, washing, and mending
for the said David Seein, while he chooses to take said rent out in boarding,
washing and mending, for the use of said premises above described.  And
the said Ingram McLees covenants and agrees to pay the said rent in the
manner aforesaid, and to deliver up the premises to the said David Seem, or
his attorney, peaceably and quietly at the end of said term, in as good con-
dition as the same now are, reasonable wear and tear excepted; that he will
not underlet the same, or any part thereof, nor make or suffer to be made
any ‘alterations therein without the consent of the owner.

Witness whereof the said parties have to this and one other Instrument,
of the same tenor and date, interchangeably set their hands and seal the day
and year first above written. INGRAM McLEES.

DAVID SEEM.

The plaintiff called Henry Snyder as a witness, who testified that he knew
the premises and the defendant in the lease herein set forth, and that the de-
fendant was in the occupancy of said premises, and knew the hand-writing
of said defendant, and that the signature to the lease is said defendant’s
signature.

90 The plaintiff called Henry Settley as a witness, and offered in evidence a
written notice to the defendant—said notice being as follows, to wit :

Talke notice that you, Ingram McLees, be, and are hereby notified that you
are to quit and immediately to deliver up the premises or house and lot
which you now occupy of me, situate in the city of Freeport, in the county
of Stephenson and state of Illinois. DAVID SKEM.

August 9th, 1859,

The following indorsement appears on the back of said notice : *Served
the within by reading the same to the said Ingram McLees. [Filed Septem-
tember 1st, 1859.” The defendant’s counsel objected to said notice going
to the jury. Objection sustained by the Court; and notice refused by the
Court to be given to the jury, to which the plaintiff excepted. The witness,
Settley. testified that the plaintiff; on the day said notice_ was dated, and be-
fore the commencement of this suit, read the notice ; did not leave a copy
with the defendant, as the witness knew of ; said witnees knew the premises
and the defendant in the lease herein set forth ; and the defendant was in the
oceupancy of said premises after said notice was served on said defendant as
aforesaid; and that said defendant told the said witness, Settley, that he, the
said defendant, would not leave the said premises until he got ready.

* The plaintiff then asked the Court to give the jury the following instruc-
tions, No. 1, 2, 8, &c., which the clerk of said Court says are lost. See
clerk’s certificate, page 23.
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The defendant’s counsel asked the Court to give the following instructions
No. 1. Lost. See clerk’s certificate, page 23.
The plaintiff’s reasons upon which his motion for a new trial was based,
filed with the clerk. Lost. See clerk’s certificate, page 23.
The jury then retired to consider of their verdict, and returned into
Court with a verdict of ‘“not guilty.”

91 . The plaintiff thereupon moved the Court for a new trial in said cause, and
for the following reasons, to wit, which were filed and lost. See clerk’s cer-
tificate, page 28. And also an affidavit with a certain notice annexed there-

| to, with the following indorsement on it. See page 17.
Which motion the Court overruled, and upon which the plaintift’ excepted
and prayed that his bill of exceptions might be signed, sealed and made a
part of the record herein ; and it was done so accordingly.
BENJAMIN R. SHELDON. |siaL.)
On the back of which bill of exceptions appears the tollowing mdorsement,
to wit: “Filed February 4th, Lsg0. L. W. vwiteau, Clerk.”

22  And afterwards, to wit, a bond was filed, properly condiuoned, signed and

28 sealed by David Seem, and Jacob Mohr. Uiled kebruary 4th, 1860.

L. W. GUITEAU, Clerk.
STATE OF ILLINOIS, | oo
Stephenson. County. ]

I, Luther W. Guiteau, Clerk of the Circuit Court of said Stephenson
County, in the State of Illinois, do hereby certify that the foregoing is a
true and correct copy of the record of the judgmnent, aud ol ail the prozeed-
ings had in the above entitled cause in said Court, whereil vavid Seem is
piaintiff and Ingram McLees is defendant, except the instructions of the
plaintiff and defendant, (to the jury) and also except the grounds for new

| trial, they not being found among the .iles, as the same appears of the rec-
ords and files of my office.
*_ Witness : Luther W.Guiteau, clerk of said Court, and the seal of said
Court at Freeport, in said County, this 15th day of March, A. D., 1860.
Attest L. W. GUITEAT, Clerk.
By Tmos: NorrH, Deputy.
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IN THE SUPREME COURT OF ILLINOIS,

APRIL TERM OF THE THIRD GRAND DIVISION, A. D., 1860.
DAVID SEEM,

Appellant,
VS. FororsLe DETAINER,
INGRAM McLEES,
Appellee,

ABSTRACT OF THE RECORD.
STATE OF ILLIN OIS,} SS

StEPHENSON Counry,

1 Pleas before the Hon. BENsaMIN R, SHELDON, Judge of the 14th Judicial
Circuit of the state of linois, at a regular term of the Stephenson Cor
Circuit Court, begun and held in pursuance of law, at the
the City of Freeport, in said County and Judicial Circuit aforesaid, on the
first Monday in the month of September, A. D., 1859. Present,

Hox. BENJAMIN R. SHELDON, Judge,

U. D. MEACHAM, States Attorney,

CHARLES F. TAGGART, Sheriff

LUTHER W, GUITEAT, Clerk.
STATE OF ILLINOIS,

} Ss.

SrepnexsoNy  Counrty,

5 The complaiut of David Seem, of the city of Freeport,
in said County, who being duly sworn, upon his oath gives “William Her-
bert, Esq., one of the Justices of the Peace of said County, to understand and
be intormed that on the twenty-sixth day of October, A. D., 1858, in the
County aforesaid, he did demise and lease to Ingram McLees, of the _Place
aforesuid, all that certain house and lot situate in the city of Frcepor_t, in the
county aforesaid, known and dcsirrnatg-:d as follows :  TIot number eight, (8)
in block number fourteen,(14) in the city of Freeport, for and during the term
of one month from said twenty-sixth day of October, 1858, and that the said
Ingram McLees wilfully and without force after the expiration of said lease,
held over and still continues in possession of the premises without the _per-
mission of the complainant, notwithstanding demand has beqn made in writing
by the complainant upon the said Ingram McLees, to quit and deliver up
possession thereof to him. Therefore he prays that 1.:he said Ingram Me-
Lees may be summoned to answer to the saicd complaint.

DAVID SEEM.
ibed and sworn before me the 11th day of August, A. D., 1859.
Sipeehad WILLIAM HERBERT, J. B. [spar.]

6 Thereupon summons was issued by said J ustice, directed to the Sheriff or
any Constable of said County, commanding him to summon the said Ingram
McLees to appear before the said Justice to answer the said complaint of
i)avid Seem, complainant, \\:hlch was done accorjdmg to law, the complaint
beiag heard by twelve lawful men summoned for that p}u‘pose‘, to appear
befof',e the said J ustice,and on hearing the proofs and allegations of said parties,

1nty
ourt House, in
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found the defendant guilty.” Ttwas therefore considered by the said Jus-
tice that the complainant, David Seem, recover and be restored to the pos-
session ol the tencment and possessions, particularly described and designa-
ted in said complaint, and that he have a writ of restitution therefor.

August 23d, 1859—supercedeas served upon said Justice by Elmer
McDowell, Deputy Sheriff.

The following notice was filed iu the Circuit Court of Stephenson county,
Illinois, to wit:™ Take notice, that you, Ingram McLees be, and are hereby
notified, that you are to quit and immediately to deliver up the premises or
house and lot which you now occupy of me, situate in the city of Freeport,in
the County of Stephenson, State of Illinois.

August 9, 1859. DAVID SEEM.

On the back of said notice appears the following, to wit: Filed Septem-
ber 1st, 1859. L. W. Guitean, Clerk. Served the within by reading the
same to the said Ingram MecLees, August 9, 1859.

And afterwards to wit: On the 14th day of September, A. D. 1859, at
the regular September Term, A. D., 1859, of said Court, the followingientry
appears of record in this cause :

DAVID SEEM
} APPEAL.

Now, on this day, comes the said plaintiff, attorney p:o-se, and files
his notice of demand of possession.

To Mr. INGRAM McLEES—Sir .—Take notice that I hereby demand
that you quit and immediately deliver up possession of the house and lot
you now occupy and hold of me, situate in the city of Freeport, in the
county of Stephenson, and state of Illinois, being the same now occupied
by.you.

August 2nd, 1859. DAVID SEEM.

On the back of said notice the following appears, to wit: Served the
within by reading the same to the said Ingram McLees.

August 2d, A. D., 1859. PETER BEAUMAN.

And afterwards, to wit: On the 18th day of December, A. D., 1859, one
of the days of said December term of said Court, the following_entry ap-
pears of record in said cause :

DAVID SEEM,

V8.
INGRAM McLEES,
Now, on this day come the parties, and upon the issue joined for trial,
put themselves uponthe country. Thereupon comes also a Jury of twelve
good and lawful men, to wit : Ebenezer Stephens, and eleven others, which
were sworn, and, after hearing the evidence, found the defendant not guilty.
And the said plaintiff enters his motion for a new trial.
And afterwards, to wit : On the 16th day of January, A.D., 1860, one
of the days of said December term of said Circuit Court, A. D., 1859, the
following entry appears of record :

é APPEAL.

o

DAVID SEEM,
vs. APPEAL.
INGRAM McLEES,
Now comes plaintiff, attorney pro-se, and files the affidavit of David C.
Laird, and his reasons for a new trial in this cause.
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To M. INGrAM McLees—Sir —Take notice that I hereby demand
that you quit and immediately deliver up possession of the lands, tenements
and possessions which You now hold of me, situated in the city of Ireeport,
in the county of Stephenson, being the same now occupied by you  Mr.
George White is hereby authorized to receive possession of said Jands and
tenements, or house and lot you now oceupy.

! Yours, &ec.,

Dated the 25th day of July, A. D., 1859. DAVID SEEM.

STATE OF ILLLINOIS, } gg, In the Circuit Court of Stephenson Coun-

StePHENsON CouNTy. V7" ty, of the December Term, A. D., 1859.

DAVID SEEM,

Vs, APPEAL.

17 INGRAM McLEES, [, David C. Laird, a constable in and for ’said
County and State aforesaid, being first duly sworn, doth dispose and say that
he served the above annexed notice upon the defendant, Ingram McLees, by
leaving a copy with the defendant, Ingram McLees, on the 25th day of July,
A. D., 1859. D. C. LAIRD.

Subseribed ard sworn before me this 16th day of January, A. 1., 1860.
JOHN COATES, Justice of Peace.
On the back of which appears the following indorsement, to wit: Kxe-
cuted the within notice by reading and leaving a copy of the same with the
within named Ingram McLees, this 25th day of July, 1859. Fees 50 cents.
D. C. Laird, Constable. Tiled Jauuary 16, 1860. L. W. Guiteau, Clerk.
And afterwards, to wit:  On the 25th day of January, A. D., 1860, one
of the days of said December term, A. D., 1859, of said Court, the follow-
ing entry appears of record in this cause to wit :
DAVID SEEM,
VS. APPEALL.
INGRAM McLEES, R .
Now, on this day comeson to be heard the plaintiff’s motion, attorney
pro-se, for a new trial, which motion i_s prerruled, to which ruling the

18 plaintiffexcepts; whereupon the said plaintiff’ prays an apRea].‘ _And it is
ordered that the appeal be allowed, conditioned thatsaid plaintiff file his ap-
peal bond with the clerk of this Court in the sim of two hundred dollars,
properly conditioned to defendant, with Jacob Mohr as security, within thir-
ty days from the rising of Court.

And afterward, towit : On the 4th day of February, A.D. 1860, one
of the days of said December term, A. D., 1859, the following entry ap-

ears of record in this cause, to wit :

AVID SEEM,

vs.
INGRAM McLEES, : ol '
Now comes the plaintifl; attorney pro-se, and files his bill of exceptions
in this cause—also his appeal bond. o
STATE OF ILLINOIS, In the Circuit Court of Stephenson County,
StepnENsoN COUNTY. Illinois, of the December Term, A. D., 1860.
DAVID SEEM,

vs.
M McLEES X
ING%&aA it remembere, , that on the trial of said cause in said Circuit Court

} APPEAL.

FORCIBLE DETAINER.
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of Stephenson county of the December term, A. D, 1859, the plaintiff, to
maintain the issue on his part, gave in evidence a lease, beiug in the words
and figures following, to wit :

This indenture, made this 26th day of October, in the year of our Lord,

19 1858, between David Seem, of the city of Freeport, county of Stephenson
and state of Iliinois, and Ingramn McLées, of the samne place— W 1TNESSETH :

That the said David Seem doth hereby demise and lease unto the said
Ingram McLees, all that house and lot number (8), in block number (14), in
the city of Freeport, in the county of Stephenson and state of Ilinois, to
hold, for the term of one month. from the date thercof, yielding and paying
therefor, monthly, on every first day of the month, unto the said David
Seem, the sum of twelve dollars per month, or board, washing, and mending
for the said David Seem, while he chooses to take said rept out in boarding,
washing and mending, for the use of said premises above described. .\ nd
the said Ingram McLeces covenants and agrees to pay the said rent in the
manner aforesaid, and to deliver up the premises to the said David Scem, or
his attorney, peaceably and quietly at the end of said term, in as good con-
dition as the same now are, reasonable wear and tear excepted; that he will
not underlet the same, or any part thereof, nor make or suffer to be made
any “alterations therein without the consent of the owner.

Witness whereof the said parties have to this and one other Instrument,
of the same tenor and date, interchangeably set tlieir hands and seal the da
and year first above written. INGRAM McLEES.

DAVID SEEM.

The plaintiff called Henry Snyder as a witness, who testified that he knew
the premises and the defendant in the lease herein set forth, and that the de-
fendant was in the occupancy of said premises, and knew the hand-writing
of said defendant, and that the signature to the lease is said defendant’s
signature.

20 The plaintiff called Henry Settley as a witness, and offered in evidence a
written notice to the defendant—said notice being as follows, to wit :

Take notice that you, Ingram McLees, be, and are hereby notified that you
are o quit and immediately to deliver up the premises or house and lot
which you now occupy of me, situate in the city of Freeport, in the county
of Stephenson and state of Illinois. DAVID SEEM.

August 9th, 1859,

The following indorsement appears on the back of said notice :  ““Served
the within by reading the same to the said Ingram McLees.  Filed Septem-
tember 1st, 1859.” 'The defendant’s counsel objected to said notice going
to the jury. Objection sustained by the Court; and notice refused by the
Court to be given to the jury, to which the plaintiff excepted. The witness,
Settley. testified that the plaintiff, on the day said notice_was dated, and be-
fore the commencement of this suit, read the notice ; did not leave a copy
with the defendant, as the witness knew of ; said witnees knew the premises
and the defendant in the lease herein set forth ; and the defendant was in the
occupancy of said premises after said notice was served on said defendant as
aforesaid; and that said defendant told the said witness, Settley, that he, the
said defendant, would not leave the said premises until he got ready.

The plaintiff then asked the Court to give the jury the following instruc-
tions, No. 1, 2, 8, &c., which the clerk of said Court says are lost. See
clerk’s certificate, page 28.
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5 The defendunt."s counsel asked the Court to give the following instructions
0. L. Lost. , See clerk’s certificate, page 23.
: The plmntlﬁ’s reasons upon which his motion for a new trial was based,
-ﬁlc:.(} with the clerk. Lost.  See clerk’s certificate, page 23.
4 The jury then JTetired to consider of their verdict, and returned into
Court with a verdict of “not guilty.”
: The plaintiff thereupon moved the Court for a new trial in said cause, and
fgr the following reasons, to wit, which were filed and lost. See clerk’s cer-
.tlﬁcaQG, page 23. And also an affidavit with a certain notice annexed there-
+to, with the following.indorsement on it. See page 17.
Which motion the Court overruled, and upon which the plaintiff excepted
and prayed that his bill of exceptions might be signed, sealed and made a
part of the record herein ; and it was done so accordingly.
BENJAMIN R. SHELDON. [skaL.]
On the back of which bill of exceptions appears the following 1ndorseinent,
to wit: “Filed February 4th, 1560. L. \W. Guiteau, Clerk.”
22 And afterwards, to wit, a bond was filed, properly conditioned, signed and
23 sealed by David Seem, and Jacob Mohr. Wiled Iebruary 4th, 1860.

L. W. GUITEAU, Clerk.
STATE OF ILLINOIS,

Slephenson. County. } e

I, Luther W. Guiteau, Clerk of the Circuit Court of said Stephenson
County, in the State of Illinois, do hereby certify that the foregoing is a
true and correct copy of the record of the judgment, and of all the proceed-
ings had in theabove entitled cause in said Court, wherein David Seew is
piaintiff and Ingram McLees is defendant, except the instructions of the
plaintiff and defendant, (tb the jury) and also except the grounds for new
trial, they not being found among the .iles, as the same appears of the rec-
ords and files of my office.

Witness : Luther W. Guiteau, clerk of said Court, and the seal of said
- Court at Freeport, in said County, this 15th day of March, A. D., 1860.
Attest: L. W. GUITEATU, Clerk.
.By THos, NorrH, Deputy.
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IN THE SUPREME COURT OF ILLINOLS,

APRIL TERM OF THE THIRD GRAND DIVISION , A. D., 1860.

DAVID SEEM, ! ) " eactliog i
Appellant. |- (’_,,}44.3. Reel. frene SAhf VYT (40
vs. ORCIBLE DETAINER. {
INGRAM McLEES,
Appellee.

ABSTRACT OF THE RECORD.
STATE OF ILLINOIS, } SS

SterneNsoN Counry,

1 Pleas before the Hon. BEN7AMIN R. SHELDON, Judge of the 14th Judicial
Cireuit of the state of Illinois, at a regular term of the Stephenson County
Circuit Court, begun and held in pursuance of law, at the Court House, in
the City of Freeport, in said County and Judicial Circuit aforesaid, on the
first Monday in the month of September, A. D., 1859. Present,

Hox. BENJAMIN R. SHELDON, J udge,

U. D. MEACHAM, States  Attorney,

CHARLES F. TAGGART, Sheriff

LUTHER W. GUITEAT, Clerk. .
STATE OF ILLINOIS,

}ss.

StepnexsoN  Couxty.

5 The complaint of David Seem, of the city of Freeport,
in said County, who being duly sworn, upon his oath gives William Her-
bert, Bsq., one of the Justices of the Peace of said County, to understand and
be intormed that on the twenty-sixth day of October, A. D., 1858, in the
County aforesaid, he did demise and lease to Ingram McLees, of the place
aforesaid, all that certain house and lot situate in the city of Freeport,in the
county aforesaid, known and designated as follows : Lot number eight, (8)
in block number fourteen,(14) in the city of Freeport, for and during the term
of one month from said twenty-sixth day of October, 1858, and that the said
Ingram McLees wilfully and without force after the expiration of said lease,
held over and still continues in possession of the premises without the per-
mission of the complainant, notwithstanding demand has been made in writing
by the complainant upon the said Ingram  MecLees, to quit and deliver up
possession thereof to him. Therefore he prays that the said Ingram Me-
Lees may be summoned to answer to the said complaint.

DAVID SEEM.
Subscribed and sworn before me the 11th day of August, A. D., 1859.

WILLIAM HERBERT, J. P. [SEAL.]

6 Thereupon summons was issued by said J ustice, directed to the Sheriff or
any Constable of said County, commanding him to summon the said Ingram
MecLees to appear before the said Justice to answer the said complaint of
David Seem, complainant, which was done according to law, the complaint
beiag heard by twelve lawful men summoned for that purpose, to appear
before the said Justice,and on hearing the proofs and allegations of said parties,
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found the defendant ¢ guilty.” Ttwas therefore considered by the said Jus-
tice thatthe complainant, David Seem, recover and be restored to the pos-
sesslon of the tenement and possessions, particularly described and designa-
ted in said complaint, and that he have 2 writ of restitution therefor.

August 23d, 1859—supercedeas  served upon said Justice by Elmer
McDowell, Deputy Sheriff.

The following notice was filed in the Circuit Court of Stephenson county,
Illinois, to wit: Take notice, that you, Ingram McLees be, and are hereby
notified, that you are to quit and immediately to deliver up the premises or
house and lot which you now occupy of me, situate in the city of F reeport,in
the County of Stephenson, State of Tllinois.

August 9, 1859. DAVID SEEM.

On the back of said notice appears the following, to wit: Filed Septem-
ber 1st, 1859. L. W. Guitean, Clerk. Served the within by reading the
same to the said Ingram McLees, August 9, 1859.

And afterwards to wit: On the 14th day of September, A. D. 1859, at
the regular September Term, A. D, 1859, of said Court, the followingfentry
appears of record in this cause :

DAVID SEEM
Vs, APPEAL.
INGRAM McLEES,
Now, on this day, comes the said plaintift, attorney p:o-se, and files
his notice of demand of possession. :

To Mr. INGRAM McLEES—Sir —Take notice that I hereby demand
that you quit and immediately deliver up possession of the house and Iot
you now occupy and hold of me, situate in the city of Freeport, in the
l():ount_y~ of Stephenson, and state of Illinois, being the same now occupied
by you.

yAugust 2nd, 1859. DAVID SEEM.

On the back of said notice the following appears, to wit:  Served the
within by reading the same to the said Ingram McLees.

August 2d, A. D., 1859. PETER BEAUMAN.

And afterwards. to wit: On the 13th day of December, A. D., 1859, one
of the days of said December term of said Court, the following entry ap-
pears of record in said cause :

DAVID SEEM,
VvS. APPEALL.
INGRAM McLEES,

Now, on this day come the parties, and upon the issue joined for trial,
put themselves upon the country. Thereupon comes also a “jury of twelve
good and lawful men, to wit : Ebenezer Stephens, and eleven others, which
were sworn, and, after hearing the evidence, found the defendant not guilty.
And the said pl#intiff enters his motion for a new trial.

And afterwards, to wit : On the 16th day of January, A. D., 1860, one
of the days of said December term of said Circuit Court, A. D., 1859, the
following entry appears of record :

DAVID SEEM,
Vs. APPEAL.
INGRAM McLEES,

Now comes plaintiff; attorney pro-se, and files the affidavit of David C.

Laird, and his reasons for a new trial in this cause.
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To MRr. INGRAX McLEES—Sir :—Take noti

that you quit and immediately deliver up possession of the lands, tenements
and possessions which you now hold of me, situated in the city of Freeport,

in the county of Stephenson, being the same noyw occupied by you ~ Mr.
George White is bereby authoriz

tenements, or house and lot you now oceupy.

Yours, &c.,
Dated the 25th day of July, A. D., 1859.

DAVID SEEM.
STATE OF ILLLINOIS, } gs,  Inthe Cireuit Court of Stephenson Coun-
StePnENsON County. " ty, of the December Term, A.D., 1859,
DAVID SEEM,

VS, ATPEAL. ' '
17 INGRAM McLEES, [, David C. Laird, a constable in and for said
County and State aforesaid, being first duly sworn, doth dispose and ¢ .y that
he served the above annexed notice upon the defendant, Ingram McLees, by
leaving a copy with the defendant, Ingram McLees, on the %)dt (li:lﬁ' ;){ 1{1 Bly,
5¢ L (2L, :
g { his 16th day of January, A. D., 1860.
Subscribed ard sworn before me t e, C)E) Ch gs’tice Deelo00
; &S, ; zce.
e 2 . i Lo S <0
On the back of which appears the following indorsement, to wit:
cutelc]l the within notice by reading and leaving a copy of the same with the
within named Ingram McLees, this 25th day of July, 1859. Fees 50 cen'ts.
D. C. Laird, Constable. Filed Jauuary 16, 1860. L. W. Guiteau, Clerk.
"And ai'tc;‘wards, to wit :  On the 25th day of January, A. D., 1860, one
of the days of said December term, A. D., 1859, of said Court, the follow-
ing entry appears of record in this cause to wit :
o > -
ID SEEM,
e VS. ] APPEAL.
iRAM McLEES et Sea it )
ING%QW, on this dasr comes on to be heard the pllzgltlg s\\lrlll)(i);;non;u(llit;?rniﬁ%
~ v ¢ trial, which motion is overruled, g th
pro-se, for a o8 B aid plaintiff’ prays an appeal. Andit is
18 RS (A h? lleggz?lgl\i?eflmgogditioncdpth:)u; said plaintift file his ap-
prderse t({mt'zgetﬂgpcﬁ'k oi‘ this C:)urt in the sum of two h}mdre_d do]lax:s,
giﬁ{):ﬁ; C(;Yllditioned to defendant, with Jacob Mohr as security, within thir-
ising of Court.
tysCaysdionuitie P ong,o he 4th day of February, A.D. 1860, one
afterward, towit : On the Ay 4 ) ! i
of%hnedd‘;ys e term, A. D., 1859, the following entry ap
pears of record in this cause, to wit:

DAVID SEEN,

Vvs.
INGII\{T?\?I ccifncelsllgl?esi)laintiﬂ attorney pro-se, and files his bill of exceptions
: i 1 bond.
in this causzz—also o In the Circuit Court of Stephenson County,
STASTE o \I(IJ;I:EE OIg’ } Iﬁinois, of the December Term, A.D., 1860.
TEPHENSON NTY.

DAVID SEEM,

vS. p
ING%A%&;?&E& that on the trial of said causein said Circuit Court
el !

% APPEAL.

FoRCIBLE DETAINER.



4
of Stephenson county of the December term, A. D., 1859, the plaintiff, to
maintain the issue on his part, gave in evidence a lease, beiug in the words
and figures following, to wit

19 This"indenture, lvpadc this 26th day of October, in the year of our Lord,
1858, between David Seem, of the city of Freeport, county of Stephenson
and state of Iliinois, and Ingram McLees, of the same place— W ITNESSETH :

That the said David Seem doth hereby demise and lease unto the said
Ingram McLees, all that house and lot number (8), in block number (14), in
the city of Freeport, in the county of Stephenson and state of Hlinois, to
hold, for the term of one month from the date thereof, yielding and puy’imr
therefor, monthly, on every first day of the month, unto the said David
Seem, the sum of twelve dollars per month, or board, washing, and mending
for the said David Seem, while he chooses to take said rent out in boarding,
washing and mending, for the use of said premises above described. .\nd
the said Ingram McLees covenants and agrees to pay the said rent in the
manner aforesaid, and to deliver up the premises to the said David Seem, or
his attorney, peaceably and quietly at the end of said term, in as good con-
dition as the same now are, reasonable wear and tear excepted; that he will
not underlet the same, or any part thercof, nor make or suffer to be made
any ‘alterations therein without the consent of the owner.

Witness _whereof the said parties have to this and one other Instrument,
of the same tenor and date, interchangeably set their hands and seal the day
and year first above written. INGRAM McLEES.

DAVID SEEM.

The plaintiff called Henry Snyder as a witness, who testified that he knew
the premises and the defendant in the lease herein set forth, and that the de-
fendant was in the occupancy of said premises, and knew the hand-writing
of said defendant, and that the signature to the lease is said defendant’s
signature.

90 The plaintiff called Henry Settley as a witness, and offered in evidence a
written notice to the defendant—said notice being as follows, to wit :

Talke notice thatyou, Ingram McLees, be, and are hereby notified that you
are to quit and immediately to deliver up the premises or house and lot
which you now oceupy Qf me, situate in the city of Freeport, in the county
of Stephenson and state of 1llinois. DAVID SEEM.

August 9th, 1859,

The following indorsement appears on the back of said notice : *Served
the within by reading the same to the said Ingram McLees.  [iled Septem-
tember 1st, 1859.” The defendant’s counsel objected to said notice going
to the jury. Objection sustained by the Court; and mnotice refused by the
Court to be given to the jury, to which the plaintiff excepted. The witness,
Settley. testified that the plaintiff, on the day said notice_was dated, and be-
fore the commencement of this suit, read the notice; did not leave a copy
with the defendant, as the witness knew of ; said witnees knew the premises
and the defendant in the lease herein set forth ; and the defendant was in the
occupancy of said premises after said notice was served on said defendant as
aforesaid ; and that said defendant told the said witness, Settley, that he, the
said defendant, would not leave the said premises until he got ready.

The plaintiff then asked the Court to give the jury the following instruc-
tions, No. 1, 2, 3, &c,, which the clerk of said Court says are lost. See
clerk’s certificate, page 23.




-

T'he defendant’s counsg] asked the C s Gl e B
B ClClii’s‘:e"(i?ﬁ ne Lourt to give the following instructions
The plaintitf’s reas L i ( g
T I: ODs upon ‘\Vhl(:h ll’lS motion for a new trial was based,
T, e clerk. 'Losb. See clerk’s certilicate, page 28,
Court?\\}']iltllllyatggldi?;tgfcc}‘ to tcon_sllde,l; of their verdict, and returned into
e e not guilty. _ L
. rlthe Ii) zluntl. thereupon moved the Court for a new trial in said cause, and
or the following reasons, to wit, which were filed and lost. See clerk’s cer-
tlﬁcat'c, page 23.  And also an affidavit with a certain notice annexed there-
to, with the following indorsement on it, See page 17.
Which motion the Court overruled, and upon which the plaintiff excepted
and prayed that his bill of exceptions might be signed, sealed and made a
part of the record herein ; and it was done so accordingly.
y BENJAMIN R. SHELDON, [SEaL.]
Oq the bncl_: of which bill of exceptions appeurs the lullowing 1ndorsement,
‘)to wit: “Riled February 4th, 1560, L. . Guiteau, Clerk.”
22 And afterwards, to wit, a bond was filed, properly conditioned, sigued and
23 sealed by David Seem, and Jacob Mohr, (iled b‘eruary 4th, 1860.

: ; L. W. GUITEAU, Clerk.
STATE OF ILLINOIS, ss
Stephenson. County. } ;

I, Luther W. Guiteau, Clerk of the Circuit Court of said Stephenson
County, in the State of Illinois, do hereby certify that the foregoing is a
true and correct copy of the record of the Jjudgment, and of all the proceed-
ings had in the above entitled cause in said Court, wherein David Seem is
piaintiff and Ingram McLeesis defendant, except the instructions of the
plaintiff' and defendant, (to the jury) and also except the grounds for new
trial, they not being found among the .iles, as the same appears of the rec-
ords and files of my office.

Witness : Luther W. Guiteau, clerk of said Court, and the seal of said
Court at Freeport, in said County, this 15th day of March, A. D., 1860.
Alttest : L. W. GUITEAT, Olerk.
By THos. NortH, Deputy.
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STATE OF ILLINOIS—THIRD GRAND DIVISION.

Supreme Court thereof, April term, 1860.

DAVID SEEM, ArreLLaNT,

v8.
INGRAM McLEES, APPELLEE,
Appellant’s brief of. authorities and points in said cause.

} Forcible Detainer. -

In the absence of custom .or. of a contract between landlord .and
tenant, in reference fo notice to quit, it i8 not. necessary to ‘give a
month’s, or a week’s notice in order to terminate an ordinary monthly
or weekly tenancy. - .

3 - ~Chitty vol. 1.. Chitty on practice, page 571.
; Chitty on contract, page 854, :
In general, in determining the sufficiency of a notice, the Court
will enquire whether the party was misled by. the, defect of  such notice.

Bander vs. Covel. .

After app.ea.rance'and defen_cé: made, it is' too. late to objeet to the

.notice.. : : :
- Marshall vs. Byram, 1 Bibb. 341.

Miller vs. Commonwealth, I. B, 404,

Winston vs.. Overseers of the poor, 4 Cale 357.
Vickroy.vs. Skelly, 14 & 2 R. 372.

Rowley vs. Stoddard, 7 Johnson, 207..

2l ' The Court will notice from the Justice’s amanuseript that no

- objections were made to the plaintiff’s notice, at.the trial of said cause

before the, Justice, but the, defendant appeared, and plead to the merits
of.. tbe-éuusé, thereby waving the right, to subsequent objections to the
Plaintiff s notice. The rule.is well settled as well by courts of equity ag
of,,common law that the party notified should come in the first instance
to-avail himself of his rights, and not allow the other party to proceed to
incur expenses. Consensus tollit errorem is a maxim of .the common

law, and, the dictate of common sense. A
Broom’s Legal Maxims, page 122.

Where a legal notice has not been given, the Court will not presume
such notice from the fact that the party entitled to such notice comes in



( 2

2.

to Court and moves to dismiss the cause., But if the party .to .whom
notice should have been given, proceeds in the cause by pleading to the
merits, or by doing any other act to admit notice, the Court wxll presume
such notice.

Bonney vs.. Ba,ldwin, 3 Miss. 49.,

‘Where a notice, which is the act of the parties, and not of their
counsel, is general, it is to'be favorably expounded.,

Whatever puts a party on’ enquiry,. that would result in his obtain-
ing full information, is a. notice.

Lodge vs. Simontan, 2 Pennsyl. 439.,
Barns vg McClinton, 8 ib 67,

Notice to quit, provided: they be so worded that the tenant cannot,
mistake the object for which it was given, have by Courts always been
construed liberally. And the:rule stands for: authority, and recognized

b'-by elementary writers and Courts, that statutes on notices are construed

liberally,-and: not smctly

Doe v8. Knightley 7 T. R, 63.
Doed . Cullped, 4 D. and R. 248: (15.E. C. R.
202) 4 Esp. 181.
4 Smith Land and tenant, page 312, American notes.
" Doed Mathews vs. Jackson, 1 Doug. 175.,
Poole vs, Warren, 8 A. & E. 582,
Page vs. Moore, 15 Q. B. 684 (69 E. C. R. 681.)

The Court will observe from the abstracts of this cause, that the
defendant Was not only personally served with a written notice which was
plain, explicit, positive, and direct, making it impossible for the defend-
ant to have been mislel in the notice served upon him, but was also
served by copy. . See page 3, abstract, or. record page 17, and also page
2 abstract, or, record page. 11, and under such circumstances, the pre-
sumption is irresistible that thig notice. to quit was fairly, clearly and
intelligently givea to the defendant, and received by him .Without, any
objections, thereto made at the time, of service, and ;the defendant
appeared before the Justice, an | answered by pleading t5 the merits of
the case, without interposing objections to the plaintiff’s notice, and the
Court will observe from the Justice’s transcript who is bound by the
statutes to keep record of all the proceedings had before him., Record
page 8 & 9, that no objections were made by the defendant to the, plain-
tiff 's notice, neither by plea or other wise, nnd for such neslect, waved
right to subsequent objections to said notice, his appearance before the
his Justice, and pleading is prima facia evidence of admission- nnd acquies-
cense.

A notice -to quit at a certain time, is admissable, as evidence that
the tenancy comwmenced that period, if the notice was served personally
on the tenant, and if he made no objection to the time, of quitting men-
tioned in the notice. The circumstances of his not making such an ob-
Jection has been considered as prima facia evidence of admission and
acquigseence. In this.cause no objections .were made to the plaintiff’s
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notice at the timg the defendunt was personally served, nor before the
Justice at the trial of said cause. The Court below commifted, as we
insist, an error in refusing the plaintiff s notice to go to the Jyry in the .
trial of said cause, which was' the turning point in the case.

Phillipps on evidence, vol. 1, page 443.:
Doed - Lusestor vs. Beggs, 2 ‘Taunt, 109.,
Doed, Baker v3. -Woombwell, 2 Camp 559.4

Rev. Statutes, _1845 page .?.56 Sec 1. ‘This stetute requires that
demand shall be made in ,writing by the the person entitled to the prem- 3 =

ises. 4 iY
Justice Lockwood observes in.a case, Wells vs.. Hogan, Breese's NN

rep. page 264, that the proceedings under the statute for-. forcable . N\. A

entry and detainer, being summary and ' contrary to the course of the L

common Law, must strictly conform ,to the requisitions of the statutes. ,
We insist that we ‘have followed statutes in . all its intents and purposes, ;
o will appear from the proceedingsin the cause.

The manner in which the notice shall be given to the tenant, isa,
question as to whether a delivery shall be made of the notice ; this statute :
is unlike other statutes upon ' notices, which are express and dlrectory,, ~ W ‘
where notice is to be .given by copy, they direct, it to -be done 80,, but, by, ) “\\\
this statute it doth not, i ] e

= =

But-the Court; will ohserve from the record,, page 17, that thq de-. i R :\'
fendant was served by a copy,:as well as personally; by. readifig a notica',
to him, and under such errcumqtances, the right of the tenant could ‘not.
have been preJudxced for, a want of notice to qult:

We insist that the piaintiff’s notice to the tenant was a demgnd in’,
writing a8 provided by statute, and the Court below erred in refuging the .
notice to go to the jury,

Butif the- Court ehould hqld that it was nota legalinotice, then the
appellant ingist that the appcll' e. -waved all ohjections.thereto, when the .

" nptice was pe,rsnnally served upgn the defendant to quit the premises, $ \
and-by appenmng .before the Justice, and - pleading -to the merits.of the. U E T
cause. \, N R

' We wish! tm.oull the nttenmon of the Court specmlly, to the fact that o 3 x\"ﬁ
no objections were ' made’ to the sppellant 8 notice,. nelther at the time of J- o \
service, mor- béfore the Justlce -but. the appellee nppeared there per- ¢ f\_:é \;J
sonally, and represented by two ]awyers, and plead to the merits of the VR SN

cause. The authorities.above cited, fully cstablish the doetrine, thpt after \‘J, » Q
appearance gnd defence made, it is too ]ate to object to the notice, L4~ -
2 o g ’¢/—"‘L‘u“ v) s VA7 P D=1 Attt /py /\}’l /("“»L . Q
res (0 ¢ ek ' / We therefore ask that this Hon. . Court may feverse, and set. aside, ~ Yy
) v
the Judgmeng of, the Court below, and remand for a re- hearing.

~ D. SEEM,
Attorney Pro , Se,.



-

;%p / Z\,/ L .f; : { '//?

/gz/ Peie e//(‘&ua_ '

%/mw%, /ﬁ«%

74 /4%/ /4’544 /gzéf
‘9/\;@%/

Mam'(/écm
/ﬁ? /5o

~



SUPREME COURT.

THIRD GRAND DIVISION—APRIL TERM, 1860.

——- & ~E————

Appeal from the Stephenson
County Circuit Court.

VS,

DAVID SEEM, Appellant, 1
l
INGRAM MCcLEES, Appellee. J

BRIEF AND ARGUMENT OF COUNSEL FOR APPELLEE.

STATEMBENT OF CASH.

The Appellant, on the 18th day of August, A. D. 1859, filed his
complaint with a Justice of the Peace of Stephenson County, against
the appellee, for a forcible detainer of certain premises situated in
the city of Freeport, and afterwards obtained a judgment of restitu-
tion before the Justice.  The defendant appealed to the Stephenson
County Circuit Court, and anew trial was had at the December term,
A. D. 1859. The plaintiff failed to make proof of “a demand in
writing for the possession,” and the defendant rested his case without
offering any evidence, asking a single instruction. The jury returned
a verdict in favor of defendant. The plaintiff made a motion for a
new trial, and filed the affidavit of D. C, Laird in support of the mo-
tion. The Court overruled the motion and rendered judgment on the
verdiet. The plaintiff then appealed to this Court. -

'BRIEF AND ARGUMENT.

The counsel for the appellee insist that the plaintiff was not en-
titled to a verdict in his favor, or new trial,



I.

Before commencing his suit, the plaintiff should have made
a demand in writing for the possession of the premises.
R. S. (Scates Ed.) page 621, § 1.
Prickett v. Ritter, 16 Il1., 96.

In reviewing the proceedings and judgment of the Court below,
the question will be presented for the first time for the adjudication
of this Court : How, in an action for forcible detainer, should the de-
mand for possession required by the statute, be made?  What is
the proper service of such demand? It appears from the testimony
of the witness Settley, and from the endorsement on the paper re-
ferred to by the witness, a copy of which is set out on page of
plaintiff’s abstract, that the demand attempted to ‘be proved, and
ruled out by the Court, was made by the plaintiff’s reading to the
defendant from the paper without delivering to or leaving with the
defendant the paper or a copy of it. The Court below ruled that a
demand in writing must be served by delivering to, or leaving with,
the person on whom the demand is to be made, the paper itself or a
copy of it. The plaintiff failing to make, or offer to make, proof of
such a demand, the Court refused to permit the paper to be read to
the jury as evidence of the statutory demand.

[t seems hardly necessary to urge that as a demand in writing
could not be made by an oral request for possession, a demand which
came to a person, communicated by the organs of speech and ad-
dressed to his ear, though read from a paper, would not be to him a
demand in writing. The demand would be the same whether .the
plaintiff recited from memory, or to assist his recollection read a
form written out ; in either case it would be a verbal demand.

100

No sufficient reasons were presented for a new trial. The
affidavit filed in support of the motion discloses no newly discovercd
evidence, or any diligence in seeking to obtain such evidence. Both
should appear when a new trial is sought, for the purpose of introdu-
cing additional testimony.

Crosier v. Cooper, 14 111, 141.
Schlencher et al v. Risley, 3 Scam., 483,



The plaintiff filed, during the pendency of the motion, the affida.
vit of D. C. Laird, which shows that the plaintiff, on the 25th day
of July, A. D. 1859, served upon the defendant a demand or notice
to quit the possession of the premises, by leaving a copy of the paper
with the defendant. There is nothing, however. to show why the -
affiant Laird was not produced as a witness or proot of service of the
paper made on trial. It is not newly discovered evidence, and if it
would have been of any benefit to the plaintiff, he would have availed
himself of it at the trial.

ITT.

Under the peculiar terms and phraseology of the lease, the
defendant, by continuing to occupy the premises without objection
from the plaintiff, for a period of several months, became a tenant
from month to month, and was entitled to one months notice to quit,
before a demand for possession is made.

Prickett v. Ritter, 16 Il1., 96.
Hunt v. Mason, 18 Il1., 75.

If offered as evidence of notice to quit, it would have been en-
tirely insufficient. The defendant, by the terms of the lease, was to
pay the rent * monthly on every first day of the month,” and the
plaintiff had the option to board with defendant, calling ninety meals
a month,

The parties contemplated that the defendant might continue to
occupy after the first month, and specified the times and manner of
payment. The defendant occupied the premises without objection,
up to the time of serving this notice. ~Where a tenancy from month
to month arises, the notice to quit should be served a month previous
to the day specified in the notice for quitting, and should mention the
exact day when the month ends.

Taylor, Landlord and Tenant, § 477.

The defendant in this case, entered on the 26th day of October,
and the notice served on the 25th of July, should have been to quit
on the 26th day of August, A. D. 1859, which time was subsequent
to the commencement of this snit. :



. ’ .

The Court will observe that the plaintiff’s abstract contains a
number of papers and notices that the Clerk of the Circuit Court has
endorsed “filed,” but which do not properly belong to the record,
and are no part of the Bill of Exceptions, and never constituted any
part of the testimony in the case offered or proved. The notice
marked “A” dated August 9, 1859, was the notice offered by the
plaintiff in evidence, and it was ruled out by the Court. The Lease
was the only paper admitted in evidence.

BURCHARD & BARTON,
Attorneys for Appellee,
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