- 13014 %

Supreme Court of Illinois

Hankinson

V8.

Jacxson

71641 w207



IN THE SUPREME COURT OF ILLINOLS.

War. G. Gororrr, Administrutor of Curlis Hale, deceased,
: VvS.
Lyman Abpanis.

ABSTRACT OF RECORD.

This was an action of debt, brought in the St. Clair Circuit Court, at the
May Term, 1844—by William G. Goforth, Public Administrator, having
charge of the ‘estate of Curtis Hale, deceased, against Lyman Adams. The
declaration is on a judgment recovered by the Plaintiff’s intestate against
the Defendant, in the State of Connecticut, in the year 1802. The Plain-
tiff’s declaration contains the usual averments. A nolle prosequi having
been entered as to the first count, issue was joined and trial-was had under -
the second.

The Defendant filed several pleas, to-wit :

1st. NNul tiel Record.

2d. That at the time of the institution of the said suit; in the P]amhﬁ‘ s
declaration mentioned, he, the Defendant, was not an inhabitant -or resident
of the State of Connecticut, and not within the jurisdiction of the Court
which rendered said judgment—nor had he any notice of the said suits, nor
did he appear thereto by himself or his counsel, &c.; wherefore he alleges
that the said Judgment is of no force or effect whatever, &ec., and concludes
with a verification.

. 8d. That he was not served with process upon which the said judgment
was rendered; that he had no notice of the said suits, nor of the subsequent
proceedings therein; nor did by himself or counsel, appear thereto, &c.;
wherefore he avers that said judgment-is void, and of no force or effect
whatever, &c., and concludes with a verification.

4th, That the said Court of Common Pleas, in the said Court mentioned,
had no junisdiction over the person of the said Detendant, &c., wherefore
he avers said judgment is null and void, and of no force and effect whatever,
&ec., and concludes with a verification. :

5th. That after the rendition of the said judgment, in the said count men-
tioned, he, the Defendant, paid and satisfied the same, &c.
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The following issues were made, to-wit:

1st. On the first plea of nul fiel record, the Plaintiff took issue.

2d. Tothe plea of the Defendant to the said count, wherein he alledges
that he, the Defendant, at the time, &c., was not an inhabitant or resident
of the state of Connecticut, and not within the Jurisdiction of said Court,
and that he did not appear to said suit, &c., the Plaintiff replied, that, at
the time of the institution of the said suit in said Court mentioned, the De-
fendant had due and legal notice of the commencement and pendency of said
suit, according to the laws of the State of Connecticut then in force, &e.,
and concludes to the country, &e.

3d. To the plea of the Defendant to said count, wherein he alledges that
he was not served with pi‘ocess in said suit—that he had no notice of the
said suit, nor of the subsequent proceedings therein, and that he did .not
appear, &c., the Plaintiff replied, that the Defendant’s usual place of abode
was in the county of Litchfield, State of Connecticut, at the time of the
commencement of said suit in said count mentioned, and that said Defend-
ant, on the 30th July, 1802; then and there had notice of the institution of
the said suit, &ec., and concludes to the country, &ec.

4th. To the plea of the Defendant to said count, wherein he alledges that
the said Court of Common Pleas had no jurisdiction over the person of said
Defendant, &ec., the Plaintiff replied that said Court had jurisdiction over
the person of the Defendant, &c., and concludes to the country, &e.

5th. To the plea of the Defendant to said count, wherein he alledges
payment, &c., the Plaintiff traversed said plea, and concluded to the
country, &ec.

Before the trial of said cause, objections were taken and filed by the
Plaintiff, to the deposition of JAndrew Adams, taken on the part of the De-
fendant, and subsequently read to the jury, at the trial of said cause, which
objections were overruled by the Court, and the Plaintiff excepted, and
which objections, as preserved in the bill of exceptions, are as follows :

Ist. That it does not appear that the said witness was sworn or affirmed,
according to law. -

2d. The answer to the second interrogatory contains the statements of
the Defendant, and professes to give the contents of letters written by the
Defendant, without excusing the non-production of the letters themselves,
and is argument instead of evidence.

3d. The fifth interrogatory and the answer thereto, ask and give matters
of representation and hearsay.

So much and such parts of the said deposition so objected to, are as fol-
lows, viz: :

1st. “I, Phineas L. Tracy, Commissioner, appointed by the annexed
¢ commission, do hereby certify that Andrew Adams, the deponent, whose



8

tname is subscribed to the respective depositions on the part of said De-
« fendant and said Plaintiff, marked A and B, was sworn by me, previous
¢ to his examination, and that he signed the aforesaid’ depositions, on the
“fifth day of May, 1845, at Batavia, in the county of Genessee, and State
¢« of New York. ' .
« PHINEAS L. TRACY, Commissioner.

2d. ¢ Answer.—In the month of February, 1800, the said Lyman became
¢ of the age of 21 years, and left his father’s house in the town of Bristol,
« in the State of Connecticut, and went to reside at Dedham, in the State of
¢« Massachusetts, where, to the best of this deponent’s recollection, said
“ Lyman continued to reside till the month of December, 1801, or the
« month of January, 1802, at one of which periods he returned to his fa-
“ther’s house in Bristol aforesaid, where he remained till the spring of
¢« 1802. In the said spring he left Bristol, stating that he was going to
¢« Vermont, and then, should return to said Dedham. During the ensuing
« summer of 1802, a letter was received by the said Lyman’s father, from
¢«him the said Lyman, dated, as this deponent believes, at White Hall, in
¢« the State of New York, which letter stated that the said Lyman, after he
¢« had completed his business at the north, should return to Dedham to re-
« side again. This deponent further says, that in the month of November
<« or December, 1802, his said father received a letter from said Lymen,
¢« dated at such Dehham, from which circumstance said deponént believed,
¢¢and still believes, that said Lyman was then residing in said Dedham.”

3d.  Fifth Interrogatory.—Did you ever hear of any law suits com-
¢« menced by Curtis Hale, in Litchfield, State of Connecticut, against said
¢« Adams, in the year 1802? and if you recollect anything about said law
« syits, state whether Mr. Adams had left the. State of Connecticut before
¢ or after these suits were commenced.” ’

¢« Answer.—In the year 1802, it was commonly reported at Bristol afore-
¢ said, that there was a matter of difficulty existing between said Lyman,
¢ and said Curtis Hale. It was also commonly reported that the said Curtis
¢ had taken out a writ or writs against said Lyman, and was watching his
¢ said father’s house at Bristol to arrest him, or cause him to be arrested.
“That previous to the taking out of said writ or writs, as this deponent
¢ hLeard of them, said Lyman had left, at least one or two months, and never
¢ did return again to Connecticut, as this deponent ever heard of, and be-
“lieves, as this deponent had no relative or business transactions to call
¢ him back there, as this deponent believes—as his father’s family soon re-
“moved from the State of Connecticut.”

Also, before the trial of the said cause, objections were taken and filed
by the Defendant to the Depositions of Chloe Hill, onr the ground that saic
witness was interested in the said suit—which objections were sustaine:
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by the Court, and: said deposition _was not -allowed to be read; to which
opinion the Plaintiff excepted. Said Deposition, or so much and such parts
thereof as disclose the interest of said witness, are as follows:
“ Interrogatory first on the part of the Plaintiff.

¢ State the usual place of abode of Lyman Adams, the above named De-
“fendant, in the year 1802, and in or about the 30th day of July of that
“)’ear.”

“ Answer.—Lyman Adams lived in Harwinton, Litchfield County, Con-
““necticut, in the year 1802, and on or about the 30th of July, 1802.”

“Interroguatory second on the part of the Plaintiff.

“State all the circumstances within your own knowledge that are material
“to the parties in the above entitled cause, or to either of them.” .

¢ Answer,—I resided in Harwinton, in the County of Litchfield, State of
¢ Connecticut, during all of the year 1802, and for some time before and
“after that year. Lyman Adams, the Defendant in this suit, married.a
““daughter of Curtis Hale, in the year 1801. Curtis Hale then, and for
‘“some years therealter, lived in said town of Harwinton, County of Litch-
*“field and State of Connecticut aforesaid. From the time of the marriage
“of the Defendant, Lyman Adams, with the daughter of Curtis Hale, he
¢ (the said Adams,) was domiciled with the family of the said Curtis Hale;
“and that said Lyman Adams continued his- domicile and - usual place of
‘“abode at-the house of the said Curtis Hale, in the town of Harwinton,
“County of Litchfield and State of Connecticut, from the time of the mar-
‘“riage of said Adams, to the month of August of the year 1802. In the
““early part of the month of August, 1802, the said Lyman left his said
‘“usual place of abode and went to parts unknown to this deponent; this
“deponent has never seen him since. The annexed * Release” marked
“A” was signed and sealed by me on the day it bears date, and at the same
“time was signed and sealed by Uri Hill in my presence. ) .

“ CHLOE HILL.” -.

« Cross inferrogatory first, on the part of the Defendant.
“Are you not the daughter of Curtis Hale, and if so, will you please to
fstate when and where said Curlis Hale died?” :
“ Answer.—I am the daughter of Curtis Hale—I am not able to state °
““when or where the said Curtis Hale died.” : ~
¢ Cross Inferrogaiory second, on the part of the Defendant.
“Is your mother still living, or is she dead ? and when and where did
“she die?” ] s
 Answer.—I am mnot able to state whether my mother is still living; I
“have been informed that she is dead.” : :
“ Cross Inferrogatory third, on the part of the Defendand.
“Have you any recollection of suits being commenced in the State
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¢« of Connecticut, by said Curlis Hale, against the said Lyman Adams, and
“also of proceedings on the part of the said Lyman Adams’ wile for a di-
“vorce from her husband ?”’

¢« Answer.—I have an indistinct recollection of suits brought against Ly-
“man Adams by Curtis Hale. I do not recollect and cannot state that any
“ proceedings were commenced by Lyman Adams’ wife for a divorce from
¢ her husband.”
¢ Cross Interrogatory fourth, on the gart of Defendani—( Objected to by Plain-

tiff.”)
“If you recollect the nature of those - suits commenced by Curtis, please

state.’
«‘Answer.—I do not recollect the nature of the suits commenced by said

¢ Curtis Hale.”
“ Cross Interrogatory fifth, on the part of the Defendant.

«Did or did not Mr. Lyman Adams reside in Dedham, in the State of
¢ Massachusetts, before he came to Litchfield County, Connecticut; and
¢ when he married in said county was he not published as a resident of
¢ Massachuselts ?”’

« Answer.—1I do not and cannot state as to either of the points in this in-
¢ terrogatory.”

¢ Cross Interrogaiory sixth, on the part of the Defendani.

¢« How long was Mr. Adams in Connecticut, from the time of his mar-
“ riage, until the time these suits were commenced ?”’

¢ Answer.—About one year—more or less—I cannot state with cer- ,
¢ tainty.”

« Cross Inlcrrogalory seventh, on the part of the Defendant.

« Don’t you recollect that these suits and proceedings were commenced
¢yyithin the last two days of July, 1802?”

¢ Answer.—I do not recollect and cannot state.”

« Cross Interrogatory eighth, on the part of the Defendant.

« Please state whether or not, shortly before the commencement of these
¢« proceedings, or before the 30th of July, 1802, said Curtis Hale and his
¢ wife visited the State of Massachuselts, and whether or not, they, or
¢ either of them, had an interview with Lyman Adams in the said State of
¢« Connecticut 2"’ ;

« Answer.—JX do not know and cannot state whether Mr. Hale and his
¢ wife visited Massachusetts that year, or whether they or either of them
¢ had an interview with Mr. Adams.”

« Cross Inferrogatory ninth, on the part of the DNefendant.

¢« Don’t you know now, that the said Lyman Adams had left Litchfield
¢¢ county, and the State of Connecticut, some time before the suit above re-
« ferred to, and some time before the commencement of those proceelings 7"

1%
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“ Answer.—I do not know and cannot state.”

““ Cross Inlerrogatory tenth, on the part of the Defendunt.

“Don’t you know that the general report in Litchfield county, in the
“month of July, 1802, was, that said Lyman Adams had run away, and
‘“gone out of the State 9 (The Plaintiff objects to this interrogatory.) -

- Answer.—I do mnot.” st L yd b i £ 3

“ Cross Inferrogatory eleventh, on the part of Defendant.

* “From the time these proceedings ‘were commenced, ‘or, the said month
“of July 1802, where did said Lyman Adams reside; and if you do not
“Lknow- where he resided, state-whether it was not understood, and’ the
‘“general report, that he was out of the State of Connecticut, ever since said

“®“month of July?” (The'Plaintiff objects to so much of this question as
enquires into general report and understanding. )
» * Inferrogatory thirleenth, on the part of - Defendant.

“Don’t you know that on or about the 30th of July, 1802, or about the
“time all these proceedings were instituted against the said Lyman Adams,
“the same resided at Skeensborough, now called Whitehall, New York;
“or if you understood he resided any where else—perhaps Vermont—
% please 'state ?” i3 ok e SH T g

“ Answer.—I do not know and cannot state.”

“ Cross Interrogatory fourteenth, on the part of Defendant.
" % While the said Lyman Adams was in Harwinton, Litchfield County,
¢ Connecticut, did he keep house, or did he live in the family of Curtis
“« Hale ?” - ! SEORLT r

“ Answer.—He resided in the house of said Curtis Hale, and lived in the
“ family of said Hale. : CHLOE HILL.”

\ : ! [<A.7]
¢ State of New York.

¢ For and in consideration of two dollars, to each of us in hand paid; by
¢ Elisha Hale, of Newburgh, New York, the receipt whereof‘is hereby
“confessed—and the undersigned, inhabitants of the town of Camden, in
“(he county of Oneida, and State aforesaid, do, each for ourselves, in and
“by virtue of these presents, hereby release and forever discharge unto
“the said Elisha Hale, all and every interest or right which we now have,
‘or may have, either in law or equity, of, 1 or to any judgment or judg-
‘“ments, deeree or decrees, in law or chancery, evér or at any time here-
“ tofore obtained: or procured by Curtis Hale, deceased, who formerly lived
“in Litchfield county, Connecticut, against Lyman Adams, who formerly re-
¢ sided in the said county of Litolfield.

“The intention of the undersigned is to release and forever discharge, to
“{he said Elisha Hale of Newburgh, all or an

““interest, which they may, or can have as heij

y claim or proveable right or
rs-at-law of said Curtis Hale,
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¢ deceased, and to foréver bar their interest in said clalm, if any ever did,
¢ or does now exist.

“In witness whereof, we have hereunto set our hands and seals, this
“twenty- ilfth day of September, in the year eighteen hundred and forty-
¢f four. : URI HILL, [sEar.]?”

¢“CHLOE HILL, [sear.]”

The issue of nul tiel record: was tried by.the Court ‘and found for the
Plaintiff, and the other issues, made by the ppleadingsas above stated, were
tried. by a jury. And upon the trial of the said issiies the following evi-
dence, on the part of the Plaintiff, was produced, and offered to the jury,
to-wit: » 53

.Silas Gridley testified that he ¢ was ‘acquainted with said Curtis Hale in
‘his-life time,-and in the town of Harwinton, inithe County. of Litchfield, in
‘Connecticut—was. acquainted with'the Defendant Lyman Adams; first be-
came acquainted with him in Bristol, Connecticut, in 1800, or 1801; then,
awvas acquainted with him while he lived in said Harwinton, in 1801 and
-1802, until he left the State of Connecticut. Should.think, and is confident,
that the usual place of abode of said Lyman Adams, before, and on the 30th
-day of July, in the year 1802, was in Harwinton aforesaid. = Lyman Adams
married Rhoda Hale, about the year 1801, and from and after the marriage,
he and his wife resided at Harwinton aforesaid, until he ran away. Could
not tell precisely the day or month he left, but he, (said Adams,) continued
- to reside in said Harwinton till late in the year 1802, and, (as witness was
confident,) until after 30th July of that year : during that period Harwinton
was the only known residence of said Lyman Adams, and it was regarded
as his home. Witness served as Constable in said Connecticut for many
years, and should regard said Harwinton as said Adams’ usual place of
residence, for the service of process on the 30th July, 1802. In 1802 and
1803 resided at his father’s, near said Adams’ place of residence—saw him
(said Adams) a number of times on the Sabbath to and from church, from
and to the Hale-house in said Harwinton, where he (said Adams) and his
wite lived ; and saw him also on other occasions.”

On cross examination the witness stated : Knew Lyman Adams, in Litch-
field County, one year—did not understand that said Lyman Adams was a
resident of Dedham, Massachusetts, or considered so, while he was
in said county of Litchfield; impression was that said Adams and
wife lived with the family of Curlis Hale most of the time, but that after
Curtis Hale -‘moved to the wooden-house, that Adams and his wife kept house
at the Hale-place j—understood that some difficulty occurred in the family
of Curtis Hale, and that said Hale commenced suits of debl and crim. con.
against said Adams, but did not understand or believe, that said Adams left
the State of Connecticut before said suits were commenced ; as to Adams
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leaving the State of Massachusetts, did not know nor understand anything
about it any way; thinks that the report of said Adams having run off was
not circulated until some time in the fall of 1802; could not say when was

.the last time of seeing said Adams in Harwinton.

Anson Smith testified—Knows Adams the Defendant; first knew. him in
the town of Harwinton, Litchfield County, Connecticut, in the years 1800
and-1801, at thetime when he was visiting' Rhoda Hale, whom he after-
wards married; was présent at the marriage which took place in 18013

-marriage took place in Plymouth ; after marriage said Lyman Adams and

wile resided within a half a mile of where witness lived, at the house of
Curtis Hale, (the wife’s father,) which was said Adams’ usual place of
residence, and where he made his home for one year at least; thinks more.
At the end of this time said' Adams left the State, in the latter part of sum=~
mer or fall, as near as witness recollects ; the cause of leaving understood
to be in consequence of a difficulty with Curtis Hales’ wife ; heard nothing
concerning him (said Adams) until about a year since; when he was re-
ported to be-in Illinois. At the time of said Adams’ marriage, he was con-
sidered a man of property ; when he left he took all his property with him,
leaving his wife and child destitute. If said Adams had left property, wit-
ness would have known it.

On cross-examination the witness stated—Was, in 1802, and has been
ever since, a resident of the south-east part of said Harwinton; was not

very intimate with said Lyman Adams, and was not at all acquainted with -

other members of his father’s family, but was intimate with the family of
his wife’s father ; usually attended same church which he attended and fre-

" quently saw him and wife on Sundays. After their marriage,. frequently

visited at the house where said Adams resided; for at least one summer
said Adams worked on the Hale farm. Has no knowledge that said Adams
ever, at any time, resided in Dedham, Massachusetts, but knew him fre-
quently to be absent from home peddling—has already stated what he
knows in reference to Lyman Adams’ place of abode after 1800. Knew
said Adams at Harwinton, between two and three years—does not think he
Iept house, but boarded with his father-in-law after his marriage -until he
quit, excepting when out peddling as aforesaid. Xnew of a difficulty in the
family of Curtis Hale, deceased, and heard that said Hale commenced suits
against said Adams, and know that Adams absconded about the time said
suits were commenced; but whether before or after process was out against
him, does not know. Saw Adams in Connecticut in 1802, and is under the
impression, as late as July or August, 18023 but has no particular circum-
stance by which to remember the time of the year—speaks from facts within
his own knowledge—is about sixty-three years of age, being in his sixty-
fourth year ; was raised and brought up in said Harwinton.

—
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Charlotte Hart testified.—Is sister of Anson Smithi; yho has given his de-
(position—is acquainted with same facts deposed to by said Smith. Knew
said Lyman Adams about the years 1800, 1801 and 1802, and knew him
well at the time of his marriage with Rhoda Halée—which took’ placebin the
course of the year 1801—was present at the wedding—after the marriage
he and his wife weére witness’s nearest neighbors in the town of Harwinton,
in Connecticut, and at the house of her father, where they continued to live
and have a place of abode for a year or more, when he left the State, in
consequence, of being accused of adultery with Curtis Hale’s wife;
heard nothing from or about said Lyman Adams (who was supposed to be
dead,) from the time of his departure until within about a year since, when
he was said to be in Illinois; suppose he was a young man of property
when married,.but he left no property in Connecticut, when he left, to the
knowledge of witness. : o

On cross-examination the witness stated: Resided in said Harwinton
from birth nuntil her marridge, in 1814, and after that, resided with M.
Orvis, her husband, in Farmington, Connecticut,” until his' death; is now
the wife of Seth Hart, and sesides with him in Bristol, Connecticut. Was
not acquainted with Liyman Adams’ family ; was not intimate with Lyman
Adams, but saw him frequently before and after his marriage ; used to see
him and wife at church on Sundays, in East Plymouth; worked in the fam-
Aly of Curtis Hale, and often visited them during the time said Adams re-
sided there. Has no knowledge that Lyman Adams resided at Dedham or
elsewhere in Massachusetts, either before, after, or during 1802, nor that
he ever had his place of 'abode or was in Massachusetts, excepting tempora-
rily, after the year 1800—has no such knowledge. Said Adams did not
keep house, but boarded with his father-in-law. XKnew him at said Har-
winton as much as two years. Xnew of a good deal of difficulty in Curtis
Hale’s family ; does not remember or know anything about suits. Saw Ly-
man Adams in Connecticut, in 1802, but how late in that year has no means
of determining. Speaks from her own knowledge. = Was raised and
brought up in said Harwinton, and is in the sixty-filth year of her age.

Major Graves festified—Was well acquainted with Lyman Adams, the
Defendant; first knew him when he resided in Bristol, Connecticut. About
the year 1801, he moved.to Harwinton, Litchfield county, Connecticut, and
his usual place of abode, while there, was in the family of Curtis Hale, and
Jived there about a year or more; about two months of the latter part of

the time, Adams’ and Hale’s families were domiciled witha Mr. Wooden, in
said Harwinton, and during these two months, or a part of them, said Hale
was gone to Lake Champlain, or thereabouts. About the 1st of July, 1802,
or thereabouts, Hale returned from his journey to Lake Champlain, and
there was some trouble in the families of Adams and Hale, or between
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them, and Adoms left the county, and witness never saw him afterwards:
Should think A'dams left Harwinton about July—not later—in 1802. Do
not know that Adams had any other place of abode after he married Hale’s
daughter, than in the family of said Hale, in said Harwinton.

On cross-examination, witness stated that he knew said Adams in said
Litchfield county, Connecticut, about one year; never heard or knew that
said Adams ever resided in Dedham, Massachusetts, or in that State. Ly-
man Adams did not keep house, but lived in the family of Curtis Hale.
Understood that some difficulty had occurred in the family of said Curtis
Hale, and Hale commenced suits against Adams ; the suits arose out of dif-
ficulties in the families ; could not state the particular charges made ; thinks
Adams did nct leave until after the suits were commenced. Does not know
that Adams ever had his abode in Massachusetts. Does not know that the
report; in July, 1802, or about that time, was that said Lyman Adams had
run off.. Cannot tell the exact time when he, (witness, ) last saw Adams,
but it was about July, 1802.

John Stewart testified that he had had frequent conversations with the
said Defendant, Lyman Adams, since 1835, and has frequently heard said
Adams say that he lived in Connecticut, that he had left that State upwards
of forty years ago, and did not understand from said Adams, in any conver-
sation with him, that said Adams had ever resided in Massachusetts. Heard
said Adams say that after he left Connecticut he settled in Baltimore, after-
wards removed to Louisville, and from thence to Illinois.

And also, the Plaintiff read in evidence a public law of the State of Con-
necticut, from a book purporting to have been published by the authority of

the said State, being “an act for the directing and regulating civil actions,”
as follows :

“§ 1. Be it enacled by the Governor, and Council and House of Represen-
tatives, in General Court assembled, That the ordinary processin civil actions
in this State, shall be a summons or an attachment, fairly written, signed by
a Magistrate, Justice of the Peace, or Clerk of the Court, mentioning the
Court, the time and place of appearance, therein, also, containing a decla-
ration of the substance of the action ; which attachment may be granted
against the goods or chattels of the defendants; and for want of them, the
lands or person of the defendant may be attached. Provided, the plaintiff,
when he prays out an attachment, gives sufficient security to prosecute his
action to effect, and answer all damages in case he make not his plea good.
And like security shall be given by some substantial inhabitant of this State
on granting a summons, when the plaintiff is not an inhabitant of this State ;
or if it shall appear to the authority signing the same that the plaintiff is
unable to pay the costs of prosecution, if recovered against him. And all
writs and process shall be directed to the sheriff, his deputy or some con-
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stable, if such officer can be had without great charge or inconvenience.
And in every case, wherein the authority signing the writ shall find it ne-
cessary to direct the same to an indiffcrent person, such authority shall in-
sert the name of the indifferent person in the direction of the writ, and the
reason of such direction; and il any writ be otherwise directed, it shall
abate: Provided, nevertheless, that nothing heremn shall extend to direct
summons for witnesses, warrants to collectors of rates, or warrants granted
by military officers.” '

The Plaintiff also read in evidence a certified copy of the second edition
of alaw of Connecticut, being ‘“an act for the directing and regulating of
civil actions,” as follows : X ?

¢ Be 1t enacled by the Governor and Council and House of Representalives in
General Court assembled : ;

§ 2. And that no person shall be required to make answer in any
civil action, real, personal or mixed, except the writ or process, if return-
able to the Superior or County Court, has been served upon him, at least
twelve days inclusive before the day af the Court’s sitting : or if returnable
to an Assistant or Justice, the same has been served six days inclusive as
aforesaid : which service shall be, if a summons, by reading the same in the
hearing of the Defendant or Defendants, or leaving an attested copy thereof
at the place or places of his or their usual abode, but if an attachment, the
service shall be the attaching the Defendant or Defendant’s estate or person, -
and giving him notice by reading the writ to him or within his hearing, or
by leaving an attested copy thereof at the place of his usual abode, if that be
within this State, and that all such writs as are made returnable to the
County Courts shall be returned to the Clerk of said Courts on the day
before the sitting of such Courts, and not afterwards. That in case any
process be duly served on any Defendant or Defendants, and return thereof
made to the Court to which the same is made returnable, then if such De-
fendant or Defendants do not appear, his or their default shall be recorded
and judgment entered up against him or them thereupon, unless he or they
shall come into Court on or before the second day of the sitting of said Court,
and move for a new trial ; in which case he or they shall be admitted there-
to upon paying down to the adverse party the costs to that time; and the
Plaintiff shall pay for entering the action anew.”

On the part of Defendant, Chester Adams testificd—XKnows Lyman Adams,
the Defendant, and has been acquainted with him for the last fifty years;
said Lyman is older brother of witness, but has not seen said Lyman since
1805 or 1806. The father of said Lyman and witness resided in Bristol,
Hartford County, Connecticut, about two miles north-westerly of the Cen-
tral Meeting House. Early in the spring of 1798 or 1799, said Lyman
left his father’s house on a trading tour to the State of Massachusetts ; left
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Bristol with three other persons, to wit:/Eli Parsons of Bristol, Waterman
Bishop of Southington and Samuel Sweet of Farmington ; at the advice and
request of my brother, on the 12th July, 1799, I went to Dedham, Mass.
On arrival found Lyman Adams at Dedham—uwitness resided and made a
home at Dedham until 1807, and was not absent from said Dedham for three
weeks at a timey except in 1802.  In'the spring of last named year Lyman
Adams made arrangements for going to Grand - Isle, Lake Champlain and
Skeensborough, now called White Hall, New Y ork—something said about
going to Canada. - Lyman Adams left Dedham in the spring of 1802, start-
ing a few weeks before 'witness, who "left about the 20th ‘June, 1802, to
visit his father in Bristol, and who returned during the ensuing October.
Within a fortnight—certainly within four weeks—alfter witness returnedto
said Dedham, Lyman Adams also returned and continued to reside in' Ded-
ham the residue of the year. Said Lyman continued to reside at witness’s
house till spring of 1805 or 1806, as witness thinks, when he left for Phil-
adelphia. From July -16, 1799, till said Lyman’s departure for Philadel-
phia, he was'engaged in buying and selling various articles of merchandize,
and made frequent expeditions to Vermont, New Hampshire, Maine, Rhode
Island and New York, and perhaps other States ; but from said 16th of July
till 1805 or 1806, when he left Massachusetts, said Lyman’s home was,
during all the time, in said Dedhamj and this was the place to which he
always returned from his tours. While said Lyman was absent at Grand
Isle and Skeensborough, letters were received at his father’s house, while
witness was there, from said Lyman, and purporting to come from one of
said places—wilness thinks from Skeensborough.

The house'of said Lyman’s father, in 1802, was distant from the meefing
house in Harwinton, about five or six miles. From.about the 20th of June
to the middle of October, 1802 witness was at said house. During part of
the summer, attended church at the Episcopal Church, in the corner of Ply-
mouth, a town adjoining Bristol, and about two miles from said house of
Lyman’s and witness’ father, and from one to two miles from the house of
Curtis Hale, and on the road to Harwinton. While at home, in 1802, did
not see said Lyman, and was so much at home that Lyman could not have
been there without the knowledge of witness. Should have heard of said
Lyman’s residing so near his father’s house, if said Lyman had been in-
Harwinton. Was about eighteen years old then, and retains a vivid recol-
lection of the facts and circumstances that took place at that period. Said
Lyman did not, at any time, from 1798 or 1799 till 1805, have his usual
place of abode in Connecticut, but from July 16, 1799 till 1805, at'said
Dedham. Does not know when the suits against Lyman Adams in favor
of Curtis Hale were commenced ; first heard of them after hay-time in the
summer of 1802, but before he (witness) left Bristol for Dedbam ; should
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say he heard of them in August. From the 16th July, 1799, till said Ly-
man left for Philadelphia, witness boarded with said Lyman, or near him,
except as above stated. Said Lyman was often absent on his trading tours.

Andrew Adams testified—Has known and has been acquainted with both
Curtis Hale and Lyman Adams. In February, 1800, said Lyman left his
father’s house in Bristol, Connecticut, and went to reside at Dedham, Mas-
sachusetts, where he continued to reside, to the best of witness’ recollec-
tion, till December, 1801, or January, 1802, when he returned to his fa-
ther’s bouse, where he remained till the spring of 1802. - In said spring,
he left Bristol, stating that he was going to Vermont, and should then re-
turn to said Dedham. During the ensuing summer of 1802, said Lyman’s
father received a letter from said Lyman, dated at White Hall, as witness
thinks, which letter stated that said Lyman would return to Dedham to re-
side again. In December or November, 1802, his said father received a
letter from said Liyman, dated at said Dedham; believed and still believes,
from this fact, that said Lyman was then residing in Dedham. To the best
of witness’ knowledge,.said Lyman Adams did not reside in Harwinton,
.Connecticut, in July, 1802, but was then a resident of said Dedham, though
.during this particular month he was absent in the northern part of New
York or Vermont, on business. Said Lyman was reputed to have left the
-State of Connecticut previous to the latter part of July, 1802. In 1802 it
‘was commonly reported at Bristol aforesaid, that there was a’ difliculty be-
tween said Lyman and said Curtis Hale; that said Curtis had taken out a
writ or writs against said Lyman, and was watching his said father’s house
to have him arrested ; that said Lyman had left one or two months before
witness heard of the taking out of said writs, and never returned again to
Connecticut, as witness believes. -Said Lyman was born in Connecticut and
permanently resided there till February, 1800, when he became of age;
from 1800 to 1806, said Lyman resided at Dedham ; since 1806 has had no
particular knowledge of said Lyman’s place of residence until last winter,
'‘when witness received from him a letter from Illinois. Has stated all the
facts, &c., known to-him, and material in this cause to either party. His
knowledge of Lyman Adams’ residence at Dedham, arose from letters and
declarations of said Lyman, and from the fact that in the latter part of 1804,
.or the beginning of 1805, witness resided with said Liyman at Dedham, for
several.months. - .

On cross-examination, witness stated, that he is a brother of said De-
fendant—resided in. Bristol, Connecticut, in July, 1802 ; left Connecticut in
:1804, and has not resided there since; removed first to Massachusetts,
where he lived till 1809, since which time he has lived in New York, and
for the last twenty-nine years, in Genesee county, New York. In July,
1802, was at work in his father’s hay field, in Bristol, Connecticut, when a
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man came into the field, bringing a letter of introduction from said Lyman,
and dated, (as witness believes,) at Whitehall, New York. In which let-
ter Lyman referred to the place where he then was, and where he was go-
ing. Possible that witness may have got his mformahon of his’ brother’s
intended journey down Lake Champlain from Mr. Beardman, the bearer of
the letter. . This took place, (as witness thinks,) in the latter part of July,
1802, and the létﬁel' was dated but three or four days before received. Was
called upon to decypher the writing, which was obscure, and thus,'is' more
particular in his recollection of the time. Has endeavored to state clearly
the facts whichare within his own personal knowledge, and refers to his
previous answers, in order to ascertain whether this has been done.

Which was all the evidence in the case.

At the instance of the Defendant the Court instructed the Jury as folloWs,
to-wit :

1. That as the copy of the judgment in this case read in evidence by the
Plaintiff, to establish his rights to recover, shews that judgment to have
been rendered upwards of twenty years before the commencement of ‘this
suit, the law regards it as having been paid and satisfied, and this presump-
tion of - pay. ment thus arising, can be removed only by the Plaintiff’s show-
ing that it is not paid, or by the proof of facts inconsistent with the truth of
such presumption, or that the Defendant has within twenty years acknowl-
‘edged it to be still due and unpaid, and that if the Plaintiff has not shown
sufficient to destroy such presumption of payment, the jury w111 ﬁnd a ver-
dict in favor of the defendant.

5. That if they believe from the evidence that the said Court of‘ Common
Pleas had no jurisdiction over the person of the Defendant- in: said- suit, in

which the judgment mentioned in the Plaintiff’s dec]arntlon, was rendered
they must find for the Defendant. . !

6. That this suit is brought upon a Judgment rendered agamst the De-
fendant in the State of Connecticut, in the year 1802, and that if they believe
from the evidence, that said Defendant did not have notice in said- ongmal
suit, according to the laws of Connectxcut they ‘are bound to find for the
Defendant under the third plea, or first issue before them..

.8. That if they believe, from the evidence, that the Defendant’s usual
place of abode on the 30th of July, 1802, was not in the State ‘of" Connecu-
cut, they are bound to find for Defendant under the 4th plea- ‘or- second
issue. 20

9. That nder the fourth plea or second issue to the- country, it is.inéum-
bent upon the Plaintiff to show that the Defendant had persona.l nouce, in
fact, in the original suit against him.

- 10. That the laws of Connecticut are forexgn laws, and cnnnot ba notxced
by the jury unless they have been pleaded and proved ; that the replication
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to the fourth plea does not aver notice according to the laws of Connecticut,
or what the laws of that State are, and should the Jury even believe from
the evidence, that conslructive notice was given according to the laws of
Connecticut, but that there was no actual notice or appearance by the De-
fendant, still they must find for the Defendant upon said fourth plea or se-
cond issue to the country. ‘

The two foregoing instructions were given, but the Court also stated to
the Jury that if they found the issue joined on the third plea, in favor of the
Plaintiff, that would show jurisdiction of the person of the Defendant in the
Conrt in Connecticut, and they must consequently find a verdict for the De-
fendant, unless they found the issue on the plea of payment in his favor.

" 11. That ignorance of the said Curtis Hale, in his life, of the place of
residence of the defendant, is not, of itself, sufficient to rebut the presump-
tion of payment, arising from the lapse of time, since the rendition of the
judgment sued on in this case—which was given by the Court [the Judge]
who said he meant to be understood.thereby, that such facts would not ne-
cessarily constrain them to find against the presumption, but that it was a

- circumstance entitled to their consideration on the question.

12, That if.the Jury.believe, from the evidence, that the Defendant was
not an inhabitant of the State of Connecticut at the time of the institution of
the said suit against. him in.that State, nor until after its rendition, and did
not appear, they are bound to ﬁnd for the Defendant upon the fifth and sixth
pleas, or third and fourth i issues.

_ 13. That although judgments in a sister State are binding and con-
clusive, when rendered on personal notice given; yet, those judgments

cannot be enforced in the Courls of this State; and.the Defendant is not
precluded in this case from showing that the judgment now sued on, was
fraudulently obfained, or rendered by a Court in Connecticut which had no
jurisdiction of the cause of action, or over-the Defendant’s person.

To the giving of which instructions the Plaintiff excepted.

! Upon the evidence and under the instructions aforesaid, the Jury returned
the following verdict, to wit: “ We the jury find the issues for the Defen-
dent, and we specially find that the Defendant was not a resident or inhab-
itant of the State of Connecticut on the 80th day of July, a. n. 1802.” And
upon the publishing of the said verdict of the jury, the Plaintiff moved the
Court to grant a new trial, for the reasons following—

- 1. The verdict of the Jury is against evidence.

" 2. Against law and evidence.

3. Against the weight of evidence.
4. The Court erred in the instructions given to the Jury, on the part of
the Defendant.

5. The Court erred in excluding the Deposition of Chloe Hill.
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6. The Court erred in permitting portions of the Deposition of Andrew
Adams to be read to the Jury.

7. The verdict is informal, uncertain and insufficient, and no judgment
can be rendered thereon.

Which motion was overruled by said Court, and judgment de bonis festa-
loris was rendered against the Plaintiff for. costs, &e..

To all which the Plaintiff excepted, and his exceptions were allowed,
signed and sealed by the Court, and made part of the record. :

The following Errors are assigned to reverse the judgment of the Court
below, to wit:

1. The Court erred in not excluding from the Jury a part of the deposi-
tions of Plaintiff, without designating with any certainty the parts of the
depositions so excluded.

2. The Court erred in not excluding from the Jury the deposition of
Andrew Adams, on the second objection made thereto by the Plaintiff; and
also in not excluding the answers of said Adams to the second and fifth in-
terrogatory put by Defendant, on the sixth and elghth objection made thereto
by the counsel for Plaintiff.

3. The Court erred in excluding from the jury the deposition of Chloe
Hill.

4. That the Court erred in overruling e\ceptlons and objections made by
the Plaintiff to Depositions offered and read in evidence on the part of the
Defendant.

5. That the Court erred in sustaining exceptions and objections made by
Defendant to Depositions and proofs offered on the part of the Plaintiff.

6. That the Court erred in refusing to allow depositions and proofs offered
on the part of the Plaintiff to be read to the Jury on the trial of said cause.

7. That the Court erred in giving the instructions asked on the part of
the Defendant.

8. That the Court erred in its instructions to the Jury.

9. That the Court erred in refusing to grant a new trial in said cause.

10. That the Court erred i in rendering judgment against the said Plain-
tiff.

The following poinfs will be presented in the argument of the errors
assigned :

1. That parts of a deposition may be excluded by the Court, whan a
valid objection is taken thereto, but the parts so excluded must be referred
to, so as to inform the jury what is, and what is not to go to them as evi-
dence.
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II. That depositions taken by a Commissioner must show some where on
the face of them, that the witness was sworn to testify the truth in relation
to the matters in controversy, so far as the witness may be interrogated;
that he was examined upon the interrogatories that were enclosed with the
commission, or attached to it, and directed to the witness. That a deposi-
tion not showing those facts, should be excluded from the jury, when ob-
jection is made to such deposition.

III. In answering interrogatories, a witness should not refer to the con-
tents of letters, or conversations of the party interrogating him ; unless
such letters or conversations have been made the subject of enquiry by the
opposite party; nor should the witness’ answers be predicated upon rumor
or reports, the truth or falsity of which he has no knowledge; when inter-
rogatories are so answered, the answers should be excluded, when objected
to by the party against whom such answers are to be used.

1V. The testimony of Chloe Hill was improperly excluded on the pre-.

sumption that she had an interest in the judgment obtained in Connecticut,
and the one to be obtained in this suit. There was no evidence to show
that this judgment would not be required to pay the debts of the deceased,
or that by the laws of distribution of Connecticut, the witness would not be
deprived of any beneficial interest therein. All the presumptions are as
strong to show that she had no interest in the judgment, as that she had one,
and if she had an interest it was so remote and contingent, that in law she
could not be regarded as incompetent to testify on the ground of interest.

V. A judgment that has stood for more than twenty years, is conclusive
evidence in a suit upon that judgment, in another State, that it was properly
obtained, and that all the facts did exist that were neoessary to give the
Court jurisdiction of the person of the Defendant, and of the subjectmatter
in controversy.
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VI. That the certified copy and the book of laws purporting to have been
published * by authority,” and read in evidence upon the trial of this cause;
were competent and conclusive evidence of the laws of Connecticut which

were in force at the time suit was instituted in'that State against the Defen-,

dant,

VII. The service of the process, as recited in the record of the judgment
read in evidence, was made in strict conformity with the laws in force at
that time in the State of Connecticut, and:such seryice is tantampuntto a
personal-notice to the Defendant. of the pendency of that, suit, undexj the facts.
established .in gvidence in this case. [ svad fuol .

 $9

VIII. That the testimony in this cause was sufficient to give the Plaintiff a
verdict and judgment on all the issues made. His four witnesses were con-
clusive as to the fact of the Defendants usual place of abode when the pro-
cess was served. The two witnesses of Defendant so differ as to the prin-
.cipal fact about which they swear; as to destroy the effect. of :their, testimony
for the purpose for’ which it was introduced, ' If, by reason ofjconflicting
testimony, there is doubt as to the fact -whether . the Defendant, had ‘his
usual pluce of abode in the State of Connecticut; at the time the said suit was
instituted against him in that State, such doubt should' be.construed in favox
of the;jurisdiction of the Court in which said judgment was rendered., ;..

: 0} s
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IX. That every presumption is in favor of the jurisdiction of the Court
over the person of the Defendant, in conformity with the laws in force in
the State of Connecticut at the time the said judgment was rendered, and
the onus probandi rests upon the Defendant to show affirmatively that/his
usual place of abode was not in the State of Connecticut; at; the time of the
serviee of said writ. ; i : i
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X. The facts established in evidence in this case, on the part of the
Plaintiff, show conclusively that the Defendant’s usual place of abode was
at Harwinton, in the county of Litchfield, State of Connecticut, before, and
about the time the writ recited in the record of said judgment, was served;
and the Defendant did not show at the trial below, either by positive proof,
or circnmstantial testimony, that he had changed his domicile at that time.

XI. The Plaintiff having shown affirmatively that the Defendant’s usual
place of abode was in Connecticut just before, or about the time of the ser-
vice of the said writ, and no facts or circumstences are proved which show,
or tend to show, that the Defendant had at that time changed his domicile,
the presumption is, that the Defendant’s usual place of abode was at the
place where said writ was served, in the mode returned by the officer.

XII. That the presumption of payment of the said judgment, from lapse:
of time, was fully rebutted by the testimony in this case.

JOHN M. KRUM,
WILLIAM MARTIN,
Attorneys for Plaintiff.
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IN THE SUPREME COURT OF ILLINOIS,
War. G Goron-m, .ﬂdnums!rutor of Curi1s Hale, deceased,

vs.
Lyman Apaxs.

ABSTRACT OF RECORD.

This was an aclion of debt, brought in the ‘St. Clair Circuit Cou’;‘t,- at the
May Term, 1844—by William G. Goforth, Public: Administrator, having
charge of the estate of Curtis Hale, deceased, aghinst Lyman Adams. The
declaration is on a judgment recovered by the Plaintiff’s intestate against
the Defendant, in the State of Connecticut, in the year 1802. The Plain-
tiff’s declaration contains the usual averments. A nolle prosequi having
been entered as to the first count, issue was joined and trial was had under
the second. : : i1

The Defendant filed several pleas, to-wit :

1st. MNul Ziel Record.

2d. That at the time of the institution of the said suit, in the Plaintiff’s
declaration mentioned, he, the Defendant, was not an inhabitant:or resident
of "the State of Connecticut, and not within the jurisdiction of ‘the Court
which rendered said judgment—nor had he any notice of the said suits, nor
did he appear thereto by himself or his counsel, &c:; wherefore he alleges
that the said judgment is of no force or effect whatever, &e.; and concludes
with a verification. ‘

8d. That he was not served with process upon which the said judgment
was rendered ; that he had no notice of the said suits, nor of the subsequent
proceedings therein, nor did by himself or counsel, appear thereto, &e.;
wherefore he avers that said judgment is void, and of no force or effect
whatever, &c., and concludes with a verification. *

4th. That the said Court of Common Pleas, in the said Court mentioned,
had no jurisdiction over the person of the said Delendant, &c., wherefore
he avers said judgment is null and void, and of no force and effect whatever,
&ec:, and concludes with a verification. -

5th That after the rendition of the said Judgment in the said count men-
tioned, he, the Defendant, paid and satisfied the same, &ec.

CnAnrLes & HAMMOND, Printers,



The following issues were made, to-wit:

1st. On the first plea of nul tiel record, the Plaintiff took issue.

2d. Tothe plea of the Defendant to the said count, wherein he alledges
that he, the Defendant, at the time, &c., was not an inhabitant or resident
of the state of Connecticut, and not within the jurisdiction of said Court,
and that he did not appear to said suit, &e., the Plaintiff replied, that, at
the time of the institution of the said suit in said Court mentioned, the De-
fendant had due and legal notice of the commencement and pendency of said
suit, according to the laws of the State of Connecticut then in force, &ec.,
and concludes to the country, &e.

3d. To the plea of the Defendant to said count, wherein he alledges that
he was not served with process in said suit—that he had no notice of the
said suit, nor of the subsequent proceedings thercin, and that he did not
appear, &ec., the Plaintiff replied, that the Defendant’s wusual place of abode
was in the county of Litchfield, State of Connecticut, at the time of the
commencement of said suit in said count mentioned, and that said Defend-
ant, on the 30th July, 1802; then and there had notice of the institution of
the 'said suit, &ec., and concludes to the country, &c.

4th. To the plea of the Defendant to said count, wherein he alledges that
the said Court of Common Pleas had no jurisdiction over the person of said
Defendant, &e., the Plaintiff replied that said Court had jurisdiction ‘over
the person of the Defendant, &ec., and concludes to the country, &ec.

5th. To the plea of the Defendant to said count, wherein he alledges
payment, &ec., the Plaintiff traversed said plea, and concluded to the
country, &ec.

Before the trial of said cause, objections were taken and filed by the
Plaintiff, to the deposition of Andrew /Adams, taken on the part of the De-
fendant, and subsequently read to the jury, at the trial of said cause, which
objections were overruled by the Court, and the Plaintiff excepted, and
which objections, as preserved in the bill of exceptions, are as follows :

Ist. That it does not appear that the said witness was sworn or affirmed,
according to law. .

2d. The answer to the second interrogatory contains the statements of
the Defendant, and professes to give the contents of letters written by the”
Defendant, without excusing the non-production of the letters themselves,
and is argument instead of evidence. .

8d. The fifth interrogatory and the answer thereto, ask and give matters
of representation and hearsay.

So much and such parts of the said deposition so objected to, are as fol-
lows, viz:

1st. I, Phineas L. Tracy, Commissioner, appointed by-the annexed
¢ commission, do hereby certily that Andrew Adams, the deponent, whose



-5~ * 4 4La 2aid Toman Adams. and

@ name is subscribed to the respective depositions on the part of said De-
« fendant and said Plaintiff, marked A and B, was sworn by me, previous

“““to his examination, and that he signed the aforesaid depositions, on the

“fifth day of May, 1845, at Batavia, in the county of Genessee, and State
¢ of New York.

«PHINEAS L. TRACY, Commissioner.

2d. ¢ Answer.—In the month of February, 1800, the said Lyman became
¢« of the age of 21 years, and left his father’s house in the town of Bristol,
«in the State of Connecticut, and went to reside at Dedham, in the State of
¢« Massachusetts, where, to the best of this deponent’s recollection, said
¢« Lyman continued to reside till the month of December, 1801, or the
« month of January, 1802, at one of svhich periods he returned to his fa-
¢ ther’s house in Bristol aforesaid, where he remained till the spring of
¢« 1802, In the said spring he left Bristol, stating that he was going to
¢« Vermont, and then, should return to said Dedham. During the ensuing
« summer of 1802, a letter was received by the said Lyman’s father, from
¢«him the said Lyman, dated, as this deponent believes, at White Hall, in
«the State of New York, which letter stated that the said Lyman, after he
¢ had completed his business at the north, should return to Dedham to re-
«side again. This deponent further says, that in the month of November
¢ or December, 1802, his said father received a letter from said Lymen,
¢ dated at such Dehham, from which circumstance said deponent believed,
¢« and still believes, that said Lyman was then residing in said Dedham.”

8d. ‘ Fifth Interrogatory.—Did you ever hear of any law suts com-
¢ menced by Curtis Hale, in Litchfield, State of Connecticut, against said
¢« Adams, in the year 18022 and if you recollect anything about said law
¢ suits, state whether Mr. Adams had left the State of Connecticut before
¢ or after these suits were commenced.”

¢« Answer.—In the year 1802, it was commonly reported at Bristol afore-
¢ said, that there was a matter of difficulty existing between said Lyman,
¢and said Curtis Hale. It was also commonly reported that the said Curtis
s had taken out a writ or writs against said Lyman, and was watching his
¢ caid father’s house at Bristol to arrest him, or cause him to be arrested.
¢That previous to the taking out of said writ or writs, as this deponent
¢ Leard of them, said Lyman had left, at least one or two months, and never
«did return again to Connecticut, as this deponent ever heard of, and be-
¢«]jeves, as this deponent had no relative or business transactions to call
¢« him back there, as this deponent believes—as his father’s family soon re-
¢ moved from the State of Connecticut.”

Also, before the trial of the said cause, objections were taken and filed
by the Defendant to the Depositions of Chloe Hill, on the ground that said
yyitness was interested in the said suit—whigh objections were sustainec
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The following issues wara ety
by the Court, and said deposition” was not allowed fo be read; to which
opinion the Plaintiff excepted. Said Deposition, or so much and such parts
thereof as disclose the interest of said witness, are as follows: :
¢ Inferrogatory first on the part of the Plaintiff.

¢ State the usual place of abode of Lyman Adams, the above named De-
¢fendant, in .the year 1802, and in or about the 30th day of July of that
(44 year.37

¢ Answer.—Lyman Adams lived in Harwinton, Litchfield County, Con-
“necticut, in the year 1802, and on or about the 30th of July, 1802.”

¢ Interrogutory sccond on the part of the Plaintiff.

¢ State all the circumstances within your own knowledge that are material
¢ fo the parties in the above entitled cause, or to either of them.”

¢ Answer.—I resided in Harwinton, in the County of Litchfield, State of
‘ Connecticut, during all of the year 1802, and for some time before and
“after that year. Lyman Adams, the Defendant in this suit, married a
“daughter of Curtis Hale, in the year 1801. Curtis Hale then, and for
‘““some years therealter, lived in said town of Harwinton, County of Litch-
*‘field and State of Connecticut aforesaid. Irom the time of the marriage
¢ of the Defendant, Lyman Adams, with the daughter of Curtis Hale, he
¢ (the said Adams,) was domiciled with the family of the said Curtis Hale
“and that said Lyman Adams continued his ‘domicile and usual place of
““abode at " the house of the said Curtis Hale, in the town of Harwinton;
“County of Litchfield and State of Connecticut, from the time of the mar-
“riage of said Adams, to the month of August of the year 1802. In the
¢ early part of the month of August, 1802, the said Lyman left his - said
¢« usual place of abode and went to parts unknown to this deponent; this
¢“deponent has never seen him since. The annexed ¢ Release’ marked
¢ A” was signed and sealed by me on the day it bears date, and at the same
“time was signed and sealed by Uri Hill in my presence. e =

“ CHLOE HILL.”
¢ Cross inferrogatory first, on the part of the Defendant.

“ Are you not the daughter of Curtis Hale, and if so, will you please to
“state when and where said Curtis Hale died?”

¢« Answer.—Y am the daughter of Curtis Hale—I am not able to state
¢ when or where the said Curtis Hale died.”

¢ Cross Interrogalory second, on thepart of the Defendant.

«Ts your mother still living, or is'she dead? and when and where did
¢ she die ?” i I ;

¢ Answer.—I am not able to state whether my mother is still living; ‘I
“have been informed that she is dead.” i

¢ Cross Inferrogatory third, on the part of the Defendani.
“Have you any recollection of suits being commenced in the State
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¢fendant, in .the year 1802, and in or about the 30th day of July of that
(44 year.37

¢ Answer.—Lyman Adams lived in Harwinton, Litchfield County, Con-
“necticut, in the year 1802, and on or about the 30th of July, 1802.”

¢ Interrogutory sccond on the part of the Plaintiff.

¢ State all the circumstances within your own knowledge that are material
¢ fo the parties in the above entitled cause, or to either of them.”

¢ Answer.—I resided in Harwinton, in the County of Litchfield, State of
‘ Connecticut, during all of the year 1802, and for some time before and
“after that year. Lyman Adams, the Defendant in this suit, married a
“daughter of Curtis Hale, in the year 1801. Curtis Hale then, and for
‘““some years therealter, lived in said town of Harwinton, County of Litch-
*‘field and State of Connecticut aforesaid. Irom the time of the marriage
¢ of the Defendant, Lyman Adams, with the daughter of Curtis Hale, he
¢ (the said Adams,) was domiciled with the family of the said Curtis Hale
“and that said Lyman Adams continued his ‘domicile and usual place of
““abode at " the house of the said Curtis Hale, in the town of Harwinton;
“County of Litchfield and State of Connecticut, from the time of the mar-
“riage of said Adams, to the month of August of the year 1802. In the
¢ early part of the month of August, 1802, the said Lyman left his - said
¢« usual place of abode and went to parts unknown to this deponent; this
¢“deponent has never seen him since. The annexed ¢ Release’ marked
¢ A” was signed and sealed by me on the day it bears date, and at the same
“time was signed and sealed by Uri Hill in my presence. e =

“ CHLOE HILL.”
¢ Cross inferrogatory first, on the part of the Defendant.

“ Are you not the daughter of Curtis Hale, and if so, will you please to
“state when and where said Curtis Hale died?”

¢« Answer.—Y am the daughter of Curtis Hale—I am not able to state
¢ when or where the said Curtis Hale died.”

¢ Cross Interrogalory second, on thepart of the Defendant.

«Ts your mother still living, or is'she dead? and when and where did
¢ she die ?” i I ;

¢ Answer.—I am not able to state whether my mother is still living; ‘I
“have been informed that she is dead.” i

¢ Cross Inferrogatory third, on the part of the Defendani.
“Have you any recollection of suits being commenced in the State




% of Connecticut, by said Curtis Hale, against the said Lyman Adams, and
«also of proceedings on the part of the said Lyman Adams’ wife for a di-
“yorce from her husband ?”’

« Answer.—I have an indistinct recollection of suits brought against Ly-
“man Adams by Curtis Hale. I do not recollect and cannot state that any
« proceedings were commenced by Lyman Adams’ wife for a divorce from
¢ her husband.” : . '
< Cross Interrogatory fourth, on the gart of Defendant—( Objected to by Plain-

tiff.”) : ;

«If you recollect the nature of those suits commenced by Curtis, please
state.” = g
¢« Answer.—I do not recollect the nature of the suits commenced by said
“ Curtis Hale.” i sotivpas

« Cross Inferrogatory fifth, on the part of the Defendant.

“Did or did not Mr. Lyman Adams reside in Dedham, in the State of

« Massachusetts, before he came to Litchfield County, Connecticut; and

¢« when he married in said county was he not published as a resident of
|

¢ Massachusetts ?”
¢« Answer.—I do not and cannot state as to either of the points in this in-

¢ terrogatory.”
« Cross Inferrogatory sixih, on the part of the Defendant.

« How long was Mr. Adams in Connecticut, from the time of his mar-
“riage, until the time these suits were commenced?”?’ - g

<« Answer.—About one year—more or less—I cannot state with cer-
“tainty.”

« Cross Interrogatory seventh, on the part of the Defendant.

« Don’t you recollect that these suits and proceedings were commenced
¢« yyithin the last two days of July, 1802?” 1

¢« Answer.—I do not recollect and cannot state.”

« Cross Inferrogatory eighth, on the part of the Defendant.

« Please state whether or not, shortly before the commencement of these ~
¢« proceedings, or before the 80th of July, 1802, said Curtis Hale and his
t yife visited the State of Massachusetts, and whether or not, they, or
« either of them, had an interview with Lyman Adams in the said State of
¢ Connecticut ?”

« Answer.—I do not know and cannot state whether Mr. Hale and his
«yyife visited Massachusetts that year, or whether they or either of them
¢ had an interview with Mr. Adams.”

« Cross Inferrogalory minth, on the part of the Defendant.

« Don’t you know mnow, that the said Lyman Adams had left Litchfield
¢ county, and the State of Connecticut, some time before the suit above re-
« ferred to, and some time before the commencement of those procee.lings

1%



' ¢ Answer.—I do not know and cannot state.”
¢ Cross Inferrogatory tenth, on the part of the Defendunt.

“Don’t you know that the general report in Litchfield county, in the
- “month of July, 1802, was, that said Lyman Adams had run away, and
‘“ gone out of the State?”” (The Plaintiff objects to this interrogatory.)

¢ Answer.—I do not.”

¢ Cross Interrogatory eleventh, on the part of Defendant.

“From the time these proceedings were commenced, or, the said month
“of July 1802, where did said Lyman Adams reside; and if you do not
““know where he resided, state whether it was not understood, and the
¢ general report, that he was out of the State of Connecticut, ever since said
“month .of July?” (The Plaintiff objects to so much of this question as
enquires into general report and understanding.)

. Inferrogatory thirleenth, on the part of Defendant.

¢« Don’t you know that on or about the 30th of July, 1802, or about the
¢“time all these proceedings were instituted against the said Lyman Adams,
“the same resided at Skeensborough, now called Whitehall, New York;
“or if you understood he resided any where else—perhaps Vermont—

¢ please state 7 3

¢ Answer.—1 do not know and cannot state.’

¢ Cross Interrogatory fourteenth, on the przrt of Defendant.

¢ While the said Lyman Adams was in Harwinton, Litchfield County,

¢ Connecticut, did he keep house, or did he live in the family of Curtis

¢« Hale ?”
¢ Answer.—He resided in the house of smd Curtis Hale, and lived in the
¢ family of said Hale. CHLOE HILL.”

& § [u A_”]

« State of New York. :

¢ For and in consideration of fwo dollars, to each of us in hand paid, by
« Elisha Hale, of Newburgh, New York, the receipt whereof is hereby
¢« confessed—and the undersigned, inhabitants of the town of Camden, in
¢{he county of Oneida, and State aforesaid, do, each for ourselves, in and
“by virtue of these presents, hereby release and forever discharge unto
¢ the said Elisha Hale, all and every interest or right which we now have,
“or may have, either in law or equity, of, 1 or to any judgment or judg-
« ments, decree or decrees, in law or chancery, ever or at any time here-
« tofore obtained or procured by Curtis Hale, deceased, who formerly lived
«in Litchfield county, Connecticut, against Lyman Adams, who formerly re-
«sided inthe said county of Litchfield.

« The intention of the undersigned is to release and forever dlscharge, to
¢ {he said Elisha Hale of Newburgh, all or any claim or proveable right or
« interest, which they may, or can have as heirs-at-law of said Curtis Hale,



« deceased, and to forever bar their interest in said claim, if any ever did,

¢ or does now exist. ‘ :

«In witness whereof, .we have hereunto set our hands and seals, this

¢« twenty-fifth day of beptember, in the year eighteen- hundred and forty-
< four. . / URI HILL, [sear.]”
< DHLOE HILL, [sear.]”

The issue of nul fiel record was tried by the Court: and found for the
Plaintiff, and the other issues, made by the pleadings as above stated, were
tried by a jury. And upon the trial of the said issues the following evi-
dence, on the part of the Plaintiff; was produced and offered to the jury,
to-wit:

Silas Gridley testified that he ““was acqu'\mted with said Curtis Hale in
his life time, and in the town of Harwinton, in the County of Litchfield, in
Connecticut—was acquainted with the Defendant Lyman Adams; first be-
came acquainted with him in Bristol, Connecticut, in 1800, or 1801; then,
was acquainted with him while he lived in said Harwinton, in 1801 and
1802, until he left the State of Connecticut. Should think, and is confident,
that the usual place of abode of said Lyman Adams, before, and on the 30th
day of July, in the year 1802, was in Harwinton aforesaid. Lyman Adams
married Rhoda Hale, about the year 1801, and from and after the marriage,
he and his wife resided at Harwinton aforesaid, until he ran away. Could
not tell precisely the day or month he left, but he, (said Adams,) continued
to reside in said Harwinton till late in the year 1802, and, (as witness was
confident,) until after 30th July of that year : during that period Harwinton
was the only known residence of said Lyman Adams, and it was regarded
as his home. Witness served as Constable in said Connecticut for many
years, and should regard said Harwinton- as said Adams’ usual place of
residence, for the service of process on the 30th July,1802. In 1802 and
1803 resided at his father’s, near said Adams’ place of residence—saw him
(said Adams) a number of times on the Sabbath to and from church, from
and to the Hale-house in said Harwinton, where he (said Adams) and his
wile lived ; and saw him also on other occasions.”

On cross examination the witness stated : Knew Lyman Adams, in Litch-
field County, one year—did not understand that said Lyman Adams was a

resident of Dedham, Massachusetts, or considered so, while he was,

in said county of Litchfield; imprcssion was that said Adams -and
wife lived with the family of Curtis Hale most of the time, but that after
* Curtis Hale moved to the wooden-house, that Adams and his wife kept house
at the Hale-place ;—understood that some difficulty occurred in the family
of Curtis Hale, and that said Hale commenced suits of deli and crim. con.
against said Adams, but did not understand or believe, that said Adams left
the State of Connecticut before said suits were commenced; as to Adams




leaving the State of Massachusetts, did not know nor understand anything
about it any way; thinks that the report of said Adams having run off was
not circulated until some time in the fall of 1802; could not say when was
‘the last time of seeing said Adams in Harwinton.

Anson Smith lestified—Knows Adams the Defendant ; ﬁrst knew him in
the town of Harwinton, Litchfield County, Connecticut, in the years 1800
and 1801, at the time when ‘he was visiting Rhoda Hale, whom he after-
wards married; was present at the marriage which took place in 1801 ;
marriage took place in Plymouth; after marriage said Lyman Adams and
wile resided within a half a mile of where witness lived, at the house of
Curtis Hale, (the wife’s father,) which was said Adams’ usual place of
residence, and where he made his home for one year at least; thinks more.
At the end of this time said Adams left the State, in the latter part of sum-
mer or fall, as near as witness recollects ; the cause of leaving understood
to be in consequence of a difficulty with Curtis Hales’ wife ; heard nothing
concerning him (said Adams) until about a year since; when he was re-
ported to be in Illinois. At the time of said Adams’ marriage, he was con-
sidered a man of property ; when he left he took all his property with him,
leaving his wife and child destitute. If said Adams had left property, wit-
ness would have known it.

On cross-examination the witness stated—Was, in 1802, and has been
ever since, a resident of the south-east part of said Harwinton; was not
very intimate with said Lyman Adams, and was not at all acquainted with
other members of his father’s family, but was intimate with the family of
his wife’s father ; usually attended same church which he attended and fre-
quently saw him and wife on Sundays. After their marriage, frequently
visited at the house where said Adams resided; for at least one summer
said Adams worked on the Hale farm. Has no knowledge that said Adams
ever, at any time, resided in Dedham, Massachusetts, but knew him fre-
quently to be absent from home peddling—has already stated.what he
knows in reference to Lyman Adams’ place of abode after 1800. Knew
said Adams at Harwinton, between two and three years—does not think he
kept house, but boarded with his father-in-law after his marriage until he
quit, excepting when out peddling as aforesaid. Knew of a difficulty in the

- family of Curtis Hale, deceased, and heard that said Hale commenced suits

against said Adams, and know that Adams absconded about the time said
suits were commenced ; but whether before or after process was out against
him, does not know. Saw Adams in Connecticut in 1802, and is under the
impression, as late as July or August, 1802; but has no particular circum-
stance by which to remember the time of the year—speaks from facts within
his own knowledge—is about sixty-three years of age, being in his sixty-
fourth year ; was raised and brought up in said Harwinton.
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Charlotle Hart testified.—1Is sister of Anson Smith, who has given his de-
position—is acquainted with same facts deposed to by said Smith.. Knew
said Lyman Adams about the years 1800, 1801 and 1802, and knew him
well at the time of his marriage with Rhoda Hale—which took place in the
course of the year 1801—was present at.the wedding—after the marriage
he and his wife were witness’s nearest neighbors in the town of Harwinton,
in Connecticut, and at the house of her father, where they continued to live
and have a place of abode for a year or more, when he left the State, in
consequence  of being accused of adultery with Curtis Hale’s wife;
heard nothing from or about said Lyman Adams (who was supposed to be
dead,) from the time of his departure until within about a year since, when
he was said to be in Illinois; suppose he was a young man of property
when married, but he left no property in Connecticut, when he left, to the
knowledge of witness.

On cross-examination the witness stated: Resided in said Harwinton
from birth until her marriage, in 1814, and after that, resided with Mr.
Orvis, her husband, in Farmington, Connecticut, until his death; is now
the wife of Seth Hart, and sesides with him in Bristol, Connecticut. Was
not acquainted with Lyman- Adams’ family ; was not intimate with Lyman
Adams, but saw him frequently before and after his marriage; used to see
him and wife at church on Sundays, in East Plymouth; worked in the fam-
ily of Curtis Hale, and often visited them during the time said Adams re-
sided there. Has no knowledge that Lyman Adams resided at Dedham or
elsewhere in Massachusetts, either before, after, or during 1802, nor that
he ever had his place of abode or was in Massachusetts, excepting tempora-
rily, after the year 1800—has no such knowledge. Said Adams did not
keep house, but boarded with his father-in-law. Knew him at said Har=
winton as much as two years. Knew of a good deal of difficulty in Curtis
Hale’s family ; does not remember or know anything about suits. Saw Ly-
man Adams in Connecticut, in 1802, but how late in that year has no means
of determining. Speaks from her own knowledge. Was raised and
brought up in said Harwinton, and is in the sixty-fifth year of her age.

JMajor Graves testified—Was ‘well acquainted with Lyman Adams, the
Defendant; first knew him when he resided in Bristol, Connecticut. About
the year 1801, he moved to Harwinton, Litchfield county, Connecticut, and
his usual place of abode, while there, was in the family of Curtis Hale, and
lived there dbout a year or more; about two months of the latter part of
the time, Adams’ and Hale’s families were domiciled witha Mr. Wooden, in
said Harwinton, and during these two months, or a part of them, said Hale
was gone to Lake Champlain, or thereabouts. About the 1st of July, 1802,
or thereabouts, Hale returned from his journey to Lake Champlain, and
there was some trouble in the families of Adams and Hale, or between
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them, and Adsms left the county, and witness never saw him alterwards:

Should think Adams left Harwinton about July—not later—in 1802. Do

not know that Adams had any other place of abode after he married Hale’s
daughter, than in the family of said Hale, in said Harwinton.

On cross-examination, witness stated that he knew said Adams in said
Litchfield county, Connecticut, about ong year; never heard or knew that
said Adams ever resided in Dedham, Massachuselts, or in that State. Ly-
man Adams did not keep house, but lived in the family of Curtis Hale.
Understood that some difficulty had occurred in the family of said Curtis
Hale, and Hale commenced suits against Adams ; the suits arose out of dif-
ficulties in the families ; could not state the particular charges made ; thinks
Adams did not leave until after the suits were commenced. Does not know
that Adams ever had his abode in Massachusetts. Does not know that the
report, in July, 1802, or about that time, was that said Lyman Adams had
run off.  Cannot tell the exact time when he, (witness,) last saw Adams,
but it was about July, 1802.

John Stewart testified that he had had frequent conversations with the
said Defendant, Lyman Adams, since 1835, and has frequently heard said
Adams say that he lived in Connecticut, that he had left that State upwards
of forty years ago, and did not understand from said Adams, in any conver-
sation with him, that said Adams had ever resided in Massachusetts. Heard
said Adams say that after he left Connecticut he setiled in Baltimore, after-
wards removed to Louisville, and from thence to Illinois.

And also, the Plaintiff read in evidence a public law of the State of Con-
necticut, from a book purporting to have been published by the authority of

the said State, being ‘“an act for the directing and regulating civil actions,”
as follows :

«“§ 1. Be it enacted by the Governor, and Council and House of Represen-
tatives, in General Court assembled, That the ordinary process in civil actions
in this State, shall be a summons or an attachment, fairly written, signed by
a Magistrate, Justice of the Peace, or Clerk of the Court, mentioning the
Court, the time and place of appearance, therein, also, containing a decla-
ration of the substance of the action ; which, attachment may be granted
against-the goods or chattels of the defendants; and for want of them, the
lands or person of the defendant may be attached. Provided, the plaintiff,
when he prays out an attachinent, gives sufficient security to prosecute his
action to effect, and answer all damages in case he make not his plea good.
And like security shall be given by some substantial inhabitant of this State
on granting a summons, when the plaintiff is not an inhabitant of this State
or if it shall appear to the authority signing the same that. the plaintiff is
unable to pay the costs of prosecution, if recovered against him. And all
writs and process shall be directed to the sheriff, bis deputy or some cons
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stable, if such officer can be had without great charge or inconvenience.
And in every case; wherein the authority signing the writ shall find it ne-
cessary.to direct the same to an indifftrent person, such authority shall in-
sert the name of the indifferent person in the direction of the writ, and the
reason of such direction; and if any writ be otherwise directed, it shall
abate: Provided, nevertheless, that nothing herem shall extend to direct
summons for witnesses, warrants to collectors of rates, or warrants granted
by military officers.”

The Plaintiff also read in evidence a certified copy of the second edition
of alaw of Connecticut, being “an act for the directing and regulating of
civil actions,” as follows:

« Be it enacted by the Governor and Council and House of Representatives in
General Court assembled :

§ 2. And that no person shall be required to make answer in any
civil action, real, personal or mixed, except the writ or process, if return-
able to the Superior or County Court, has been served upon him, at least
twelve days inclusive before the day af the Court’s sitting : or if returnable
to an Assistant or Justice, the same has been served six days inclusive as
aforesaid : which service shall be, if a summons, by reading the same in the
hearing of the Defendant or Defendants, or leaving an attested copy thereof
at the place or places of his or their usual abode, but if an attachment, the
service shall be the attaching the Defendant or Defendant’s estate or person,
and giving him notice by reading the writ to him or within his hearing, or
by leaving an attested copy thereof at the place of his usual abode, if that be
within this State, and that all such writs as are made returnable to the
County Courts shall be returned to the Clerk of said Courts on the day
before the sitting of such Courts, and not afterwards. That in case any
process be duly served on any Defendant or Defendants, and return thereof
made to the Court to which the same is made returnable, then if such De-
fendant or Defendants do not appear, his or their default shall be recorded
and judgment entered up against him or them thereupon, unless he or they
shall come into Courton or before the second day of the sitling of said Court,
and move for a new trial ; in which case he or they shall be admitted there-
to upon paying down to the adverse party the costs to that time ; and the
Plaintiff shall pay for entering the action anew.”

On the part of Defendant, Chester Adams testified—Knows Lyman Adams,
the Defendant, and has been acquainted with him for the last fifty years;
-said Lyman is older brother of witness, but has not seen said Lyman since
1805 or 1806. The father of said Lyman and witness resided in Bristol,
Hartford County, Connecticut, about two miles north-westerly of the Cen-
tral Meeting House. Early in the spring of 1798 or 1799, said Lyman
left his father’s house on a trading tour to the State of Massachusetts; left
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Bristol with three other persons, to wit: Eli Parsons of Bristol, Waterman
Bishop of Southington and Samuel Sweet of Farmington j at the advice and
request of my brother, on the 12th July, 1799, I went to Dedham, Mass.
On arrival found Lyman Adams at Dedham—witness resided and made a
home at Dedham until 1807, and was not absent from said Dedham for three
weeks at a time, except in 1802. In the.spring of last named year Lyman
Adams made arrangements for going to Grand Isle, Lake Champlain and
Skeensborough, now called White Hall, New York—something said about
going to Canada. Lyman Adams left Dedham in the spring of 1802, start-
ing a few weeks before witness, who left about the 20th June, 1802, to
visit his father in Bristol, and who returned during the ensuing October.
Within a fortnight—certainly within four weeks—after witness returned to
said Dedham, Lyman Adams also returned and continued to reside in Ded-
ham the residue of the year. Said Lyman continued to reside at witness’s
house till spring of 1805 or 1806, as witness thinks, when he left for Phil-
adelphia. From July 16, 1799, till said Lyman’s departure for Philadel-
phia, he was engaged in buying and selling various articles of merchandize,
and made frequent expeditions to Vermont, New Hampshire, Maine, Rhode
Island and New York, and perhaps other States ; but from said 16th of July
till 1805 or 1806, when he left Massachusetts, said Lyman’s home was,,
during all the time, in said Dedham ; and this was the place to which he
always. returned from his tours. While said Lyman was absent at Grand
Isle and Skeensborough, letters were received at his father’s house, while
witness was there, from said Lyman, and purporting to come from one of
said places—witness thinks from Skeensborough.

The house of said Lyman’s father, in 1802, was distant from the meeting
house in Harwinton, about five or six miles. From about the 20th of June
to the middle of October, 1802 witness was at said house. During part of
the summer, attended church at the Episcopal Church, in the corner of Ply-
mouth, a town adjoiming Bristol, and about two miles from said house of
Lyman’s and witness’ father, and from one to two miles from the house of
Curtis Hale, and on the road to Harwinton. While at home, in 1802, did
not see said Liyman, and was so much at home that Lyman could not have
been there without the knowledge of witness. Should have heard of said
Lyman’s residing so near his father’s house, if said Lyman had been in
Harwinton. Was about eighteen years old then, and retains a vivid recol-
lection of the facts and circumstances that took place at that period. Said
Lyman did not, at any time, from 1798 or 1799 till 1805, have his usual
place of abode in Connecticut, but from July 16, 1799 till 1805, at said
Dedham. Does not know when the suits against Lyman Adams in favor
of Curtis Hale were commenced ; first heard of them after hay-time in the
summer of 1802, but before he (witness) left Bristol for Dedham; should



L

say he heard ‘of them in August. From the 16th July, 1799, till said Ly-
man left for Philadelphia, witness boarded with said Lyman, or near him,
except as above stated. Said Lyman was often absent on his trading tours.

Andrew Adams festified.—Has known and has been acquainted with both
Curtis Hale and Lyman Adams.. In February, 1800, said Lyman left his
father’s house in Bristol, Connecticut, and went to reside at Dedham, Mas-
- sachuselts, where he continued to reside, to the best of witness’ recollec-
tion, till December, 1801,  or January, 1802, when he returned to his fa-
ther’s house, where he remained till the spring of 1802. In said spring,
he left Bristol, stating that he was going to Vermont, and should then re-
turn to said Dedham. During the ensuing summer of 1802, said Lyman’s
father received a letter from said Lyman, dated at White Hall, as witness
thinks, which letter stated that said Lyman would return to Dedham to re-
side again. In December or November, 1802, his said father received a
letter from said Lyman, dated at said Dedham; believed and still believes,
from this fact, that said Lyman was then residing in Dedham. To the best
of witness’ knowledge, said Lyman Adams did not reside in Harwinton,
Connecticut, in July, 1802, but was then a resident of said Dedham, though
during this particular month he was absent in the northern part of New
York or Vermont, on'business. = Said Lyman was reputed to have left the
State of Connecticut previous to. the latter part of July, 1802. In 1802 it
was commonly reported at Bristol aforesaid, that there was a difliculty be-
tween said Lyman and said Cu.rtis Hale ; that said Curtis had taken out a
writ or writs against said Lyman, and was watching his said father’s house
to have him arrested ; that'said Lyman had left one or two months before
witness heard of the taking out of said writs, and never returned again to
Connecticut, as witness believes.  Said Lyman was born in Connecticut and
permanently resided there till February, 1800, when he became of age;
from 1800 to 1806, said Lyman resided at Dedham ; since 1806 has had no
particular knowledge of said Lyman’s place of residence until last winter,
when witness received from him a letter from Illinois., Has stated all the
facts, &ec., known to him, and material in this cause to either party. His
knowledge of Lyman Adams’ residence at Dedham, arose from letters and
declarations of said Lyman, and from the fact that in the latter part of 1804,
or the beginning of 1805, witness resided with said Lyman at Dedham, for

several months., " : v

On cross-examination, witness stated, that he is a brother of said De-
fendant—resided in Bristol, Connecticut, in J nly, 1802; left Connect.icgt in
1804, and has not- resided 'there since; removed first to Massachusetts,
where he lived till 1809, since which time he has lived in New York, and
for the last twenty-nine: years,in Genesee county, New York. In July,
1802, was at work in his father’s hay.field, in Bristol, Connecticut, when a

9 ;




: man came into the field, bringing a letter of introduction from said Lyman,
and dated, (as witness believes,) at Whitehall, New York. In which let-
ter Lyman referred to the place where he then was, and where he was go-
ing. Possible that witness may- have got his information of his brother’s
intended journey down Lake Champlain from Mr. Beardman, the bearer ‘of
theletter. This took place, (as witness thinks,) in the latter part of July,
1802, and the letter was dated but three or four days before received. “Was
called upon to decypher the writing, which was obscure, and thus, is more
particular in his recollection of the time. -Has endeavored to state clearly
the facts which are within his own’ personal knowledge, and refers to his
previous answers, in order to ascertain whether this has been'done.

Which was all the evidence in the case. i

At the instance of the Defendant, the Court instructed the jury as follows,
to-wit’: ' R £

1. That as the copy of the judgment in this case read in evidence by the
Plaintiff; to establish his rights to recover, shews that judgment to' have
been rendered upwards of twenty years before the - commencement of:this
suit, the law regards it as having been paid and satisfied, and this presump-
tion of payment thus arising, can be removed ‘only by the Plaintiff’s show-
ing that it is not paid, or by the proof of facts inconsistent with the truth of
such presumption, or that the Defendant has within twenty years acknowl-
edged it to be still due and unpaid, and’that’if the Plaintiff has notshown
sufficient to destroy such: presumption of payment, the jury will find a_ver-
dict in favor of the defendant. LD ' 177 1o 1w

5. That if they believe’from the evidence that the said Court of 'Common
Pleas had no jurisdiction over the person of the Defendant in- said -suit; in
which the judgment mentioned in the: Plaintiff’s declaration, was rendered,
they must find for the Defendant: ot 14 Bohi '

6. That this suit is brought upon a judgment rendered against’ the De-
fendant in the State of Connecticut, in the year 1802, and that if they believe
from the evidence; that said Defendant did not have nolice insaid original
suit, according to the laws of Connecticut, they are bound to 'find for'the
Defendant under the third plea, or first issue before them.. = hal

8. That if they believe, from the evidence, :that the Defendant’s ‘usual
place of abode on the 30th of July, 1802, was ot in the ‘State’of Conneécti-
cut, they are bound to find for Defendant under the 4th-pléa or!second
issue. - _ i ofl el Yola. : o qoieni SRS

9. That under the tourth’plea' or second issue to the country;, it is incum-
bent upon the Plaintiff to show- that the Defendant had personal motige; in
fact, in the original suit- against him. iz 208! 1) Hevil of syady

10. Thatthe laws of Connecticut are foréign laws, and cannat:be noticed
by the jury unless they have been pleaded and ‘proved ; that.the xeplication



to the fourth plea does not aver notice according to the laws of Connecticut,
or what the laws of that State are, and should the Jury even believe from
the evidence, that constructive notice was given according to the laws of
Connecticut, but that there was no actual notice or appearance by the De-
fendant, still they must find for the Defendant upon said fourth plea or se-
cond issue to the country.

The two foregoing instructions were given, but the Court also stated to
the Jury that if they found the issue joined on the third plea, in favor of the
Plaintiff, that would show jurisdiction of the person of the Defendant in the
Conrt in Connecticut, and they must consequently find a verdict for the De-
fendant, unless they found the issue on the plea of payment in his favor.

11. That ignorance of the said Curtis Hale, in his life, of the place of
residence of the defendant, is not, of itself, sufficient to rebut the presump-
tion of payment, arising from the lapse of time, since the rendition of the
judgment sued on in this case—which was given by the Court [the Judge]
who said he meant to be understood thereby, that such facts would not ne-
cessanly constrain them to find against the presumption, but that it was a
circumstance entitled to their consideration on the question. '

12, That if the Jury believe, from the evidence, that the Defendant was

not an inhabitant of the State of Connecticut at the time of the institution of
the said suit against- him in that State; mor. until after its rendition, and did
not appear, they are bouud to find for the Defendant upon the fifth and sixth
pleas, or third and fourth issues.
_ 43, That although _judgments in a- sister State are bmdmrr and con-
clusxve, when rendered on personal notice given; yet, lhose Jjudgments
which are rendered without notice—actual or constructive—are void, and
cannot be enforced in the Courts of this State; and the Défendant is not
precluded in this case from showing that the Judgment now sued on, was
fraudulently obtained, or rendered by a Court in Connecticut which had no
jurisdiction of the cause of action, or over-the Defendant’s person.

To the giving: of which instructions the Plaintiff excepted.

Upon the evidence and under the instructions aforesaid, the Jury returned
t,he following verdict, to wit: “ We the jury find the issues for the Defen-
dent, and we specially find that the Defendant was not a resident or inhab-
itant of the State of Connecticut on the 30th day of July, a. ». 1802, And
upon;the publishing of the said- verdict of the jury, the Plaintiff moved the
Court to grant a new trial, for the reasops following—

: 1. The verdict of the Jury is against evidence.

2. Against law and evidence.

3. Against the weight of evidence.
4. The Court erred in the instruetions given to the Jury, on the part of
the Defendant.

5. The Court erred in excluding the Deposition of Chloe Hill.



6., The Court erred in permitting portions of the Deposition of Andrew
Adams to be read to the Jury.

7. The verdict is informal, uncertain and insufficient, and no judgment
can be rendered thereon. 54

Which motion was overruled by said Court, and judgment de bonis festa-
{oris was rendered against the Plaintiff for costs, &c.

To all which the Plaintiff excepted, and his exceptions were allowed,
signed and sealed by the Court, and made part of the record.

The following Errors are assigned to reverse the judgment of the Court
below, to wit: 3

1. The Court erred in not excluding from the Jury a part of the deposi-
tions of Plaintiff, without designating with any certainty the parts of the
depositions so excluded.

2. The Court erred in not excluding from the Jury the deposition of
Jndrew Adams, on the second objection made thereto by the Plaintiff; and
alsoin not excluding the answers of said Adams to the second and fifth in-
terrogatory put by Defendant, on the sixth and eighth objection made thereto
by the counsel for Plaintiff. e

3. The Court erred in excluding from the jury the deposition of Chloe
Hill.

4. That the Court erred in overruling exceptions and objections made by
the Plaintiff to Depositions offered and read in evidence on the part of the
Defendant. :

5. That the Court erred in sustaining exceptions and objections made by
Defendant to Depositions and proofs offered on the part of the Plaintiff.

6. That the Court erred in refusing to allow depositions and proofs offered
on the part of the Plaintiff to be read to the Jury on the trial of said cause.

7. That the Court erred in giving the instructions asked on the part of
the Defendant.

8. That the Court erred in its instructions to the Jury.

9. That the Court erred in refusing to grant a new trial in said cause.

10. That the Court erred in rendering judgment against the said Plain-
tiff. : : 2

The following poinfs will be presented in the argument of the errors
assigned: : - o i

1. That parts of a deposition may be excluded by the Court, when a
valid objection is taken thereto, but the parts so excluded must ‘be referred

to, so as to inform the jury what is, and what is not to go to them as evi-
dence. . :



1. That depositions taken by a Commissioner' must show some where on
the face of them, that the witness was sworn to testify the truth in relation
to the matters in controversy, so far as the witness may be interrogated;
that he was examined upon the interrogatories that were enclosed with the
commission, or attached to it, and directed to the witness. That a deposi-
tion not showing those facts, should be excluded from the jury, when ob-
jection is made to such deposition.

III. In answering interrogatories, a witness should not refer to the con-
tents of letters, or conversations of the party interrogating him; unless
such letters or conversations have been made the subject of enquiry by the
opposite party; nor should the witness’ answers be predicated upon rumor
or reports, the truth or falsity of which he has no knowledge ; when inter-
rogatories are so answered, the answers should be excluded, when objected
to by the party against whom such answers are to be used.

IV. The testimony of Chloe Hill was improperly excluded on the pre-
sumption that she had an: interest in the judgment obtained in Connecticut,
and the one to be obtained in this suit. There was no!evidence to show
‘that this judgment would not De required to pay the debts of the deceased,
or that by the laws of distribution of Connecticut, the witness would not be
deprived of any beneficial interest therein. All the presumptions are as
strong to show that she had no interest in the judgment, as that she had one,
and if she had an interest it was so remote and contingent, that in law she
could not be regarded as incompetent to testify on the ground of interest.

V. A judgment that has stood for more than twenty years, is conclusive
evidence in a suit upon that judgment, in another State, that it was properly
obtained, and that all the facts did exist that were neoessary to give the
Court jurisdiction of the person of the Defendant, and of the subjectmatter
in controversy.




VI. That the certified copy and the book. of laws purporting to have been
published ¢ by authority,” and read in evidence upon the trial of :this cause;
were competent and conclusive evidence of the laws of .Connecticut which
were'in force at the time suit was instituted in that State against the Defen-
dant, i ' ' oy

VII. The service of the process, as recited in the record of the judgment
read in evidence, was made in strict conformity with the laws in force at
that time in . the [State of Connecticut,.and; such service is tantamount to a
personal:notice to the Defendant of the pendency of that suit, under the facts.
established in evidence in this case, il ok it

~iodit nailvr sovhelyron o sl ¢
i

VIIL. That the testimony in this cause was sufficient to give the Plaintiff a
verdict and judgment on all the issues made. His four witnesses were con-
clusive as to the fact of the Defendants usual place of abode when the pro-
cess was served. The two witnesses of Defendant so differ as to the prin-
cipal faét about which they swear, as to déstroy\the effect, of itheir, testimony
for the purposé for'which it was introduced, . If, -by reason of conflicting
testimony, there.is: doubt as to the, fact whether the Defendant. had his
usual ploce of abode in the State of Connecticut, at the time. the said suit was
instituted againsthim in'that State, such doubt should ‘be. construed in favor
of the jurisdiction of:the’ Court in which said. Jjudginent was rendered., i

IX. That every presumption is in favor of the jurisdiction of the Court
over the person of the Defendant, in conformity with the laws in force in
the State of Connecticut at the time the said judgment was rendered, and
the onus probandi rests upon the Defendant to shoiw affirmatively thatihis
usual place of abode was not in the State of Connecticuty at the time of the
service of said writ, 4y i Lo is)



X. The facts established in evidénce in this case, on the part of the

Plaintiff, show conclusively that the Defendant’s usual place of abode was
at Harwinton, in the county of Litchfield, State of Connecticut, before, and
about the time the writ recited in the record of said judgment, was served ;
and the Defendant did not show at the trial below, either by positive proof,
or circnmstantial testimony, that he had changed his domicile at that time.

XTI. The Plaintiff having shown affirmatively that the Defendant’s usual
place of abode was in Connecticut just before, or about the time of the ser-
vice of the said writ, and no facts or circumstences are proved which show,
or tend to show, that the Defendant had at that time changed his domicile,
the presumption is, that the Defendant’s usual place of abode was at the
place where said writ was served, in the mode returned by the officer.

XII. That the presumption of payment of the said judgment, from lapse
of time, was fully rebutted by the testimony in this case.

JOHN M. KRUM,
WILLIAM MARTIN,
Atlorneys for Plaintiff.
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IN THE SUPREME COURT OF ILLINOIS,

War. G, Gororrr, Administrator of Curtis Hale, deceased,
vs.
Lyman Apans.

AANANAI-

ABSTRACT OF RECORD.

This was an action of debt, brought in the St. Clair Circuit Court, at the
May Term, 1844—by William G. Goforth, Public Administrator, having
charge of the estate of Curtis Hale, deceased, against Lyman Adams. The
declaration is on a judgment recovered by the Plaintiff’s intestate against
the Defendant, in the State of Connecticut, in the year 1802. The Plain-
tiff’s declaration contains the usual averments. A nolle prosequi -having
been entered as to the first count, issue was joined and trial was had under

the second.
The Defendant filed several pleas, to-wit :
1st.  Nul tiel Record. . 2

2d. That at the time of the institution of the said suit, in the P]aiﬁtiﬁ"s
declaration mentioned, he, the Defendant, was not an inhabitant or resident
of - the State of Connecticut, and not within the jurisdiction of the Court
which rendered. said judgment—nor had he any notice of the said suits, nor
did he appear thereto by\ himself or his counsel, &ec.; wherefore he alleges'
that the said judgment is of no force or effect whatever, &ec., and concludes

with a verification.

3d. That he was not served with process upon which the said judgment
was rendered; that he had no notice of the said suits, nor of the subsequent
proceedings therein, nor did by himself or counsel, appéar thereto, &c.;‘
wherefore he avers that said judgment is void, and of no force or effect

whatever, &ec., and concludes with a verification.

" 4th. That the said Court of Common Pleas, in the said Court mentioned.’
S Sl £ ’
had no jurisdiction. over the person of .the said Defendant, &ec., wherefore
he avers said judgmentis null and void, and of no force and effect whatever
b

&e., and concludes with a verification.

5th. That after the rendition of the said judgment, in the said count men-

tioned, he, the Defendant, paid and satisfied the same, &c,

CHARLES & HAMMOND, Printers.
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The following issues were made, to-wit:

1st. On the first plea of nul tielrecord, the Plaintiff took issue.

2d. Tothe plea of the Defendant to the said count, wherein he alledges
that he, the Defendant, at the time, &c., was not an inhabitant or resident
of the state of Connecticut, and not within the jurisdiction of said Court,
and that he did not appear to said suit, &ec., the Plaintiff replied, that, at
the time of the institution of the said suit in said Court mentioned, the De-
fendant had due and legal notice of the commencement and pendency of said
suit, according to the laws of the State of Connecticut then in force, &ec.,
and concludes to the country, &ec.

3d. To the plea of the Defendant to said count, wherein he alledges that
he was not served with process in said suit—that he had no notice of the
said suit, nor of the subsequent proceedings therein, and that he did not
appear, &c., the Plaintiff replied, that the Defendant’s usual place of abode
was in the county of Litchfield, State of Connecticut, at the time of the
commencement of said suit in said count mentioned, and that said Defend-
ant, on the 30th July, 1802; then and there had notice of the institution of
the said suit, &e., and concludes to the country, &ec.

4th. To the plea of the Defendant to said count, wherein he alledges that
the said Court of Common Pleas had no jurisdiction over the person of said
Defendant, &c., the Plaintiff replied that said Court had jurisdiction over
the person of the Defendant, &ec., and concludes to the country, &e.

5th. To the plea of the Defendant to said count, wherein he alledges
payment, &c., the Plaistiff traversed said plea, and concluded to the
country, &ec.

Before the trial of said cause, objections were taken and filed by the
Plaintiff, to the deposition of Andrew JAdams, taken on the part of the-De-
fendant, and subsequently read to the jury, at the trial of said cause, which
objections were overruled by the Court, and the Plaintiff excepted, ahd
which-objections, as preserved in the bill of exceptions, are as follows:

1st. That it does not appear that the said witness was sworn or affirmed,
according to law.

2d. The answer to the second interrogatory contains the statements of
the Defendant, and professes to give the contenls of letters written by the
Defendant, without excusing the non-production of the letters themselves,
and is argument instead of evidence.

3d. The fifth interrogatory and the answer thereto, ask and give matters
of representation and hearsay.

So much and such parts of the said deposition so objected to, are as fol-
lows, viz:

1st. «I, Phineas L. Tracy, Commissioner, appointed by the annexed
« commission, do hereby certify that Andrew Adams, the deponent, whose
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“name is subscribed to the respective depositions on the part of said De-
¢ fendant and said Plaintiff, marked A and B, was sworn by me, previous
¢to his examination, and that he signed the aforesaid depositions, on the
t“fifth day of May, 1845, at Batavia, in the county of Genessee, and State
‘“of New York.

«PHINEAS L. TRACY, Commissioner.

2d. ¢ Answer.—In the month of February, 1800, the said Lyman became
¢ of the age of 21 years, and left his father’s house in the town of Bristol,
¢ in the State of Connecticut, and went to reside at Dedham, in the State of
¢ Massachusetts, where, to the best of this deponent’s recollection, said
¢ Lyman continued to reside till the month of December, 1801, or the
‘“month of* January, 1802, at one of which periods he returned to his fa-
‘ ther’s house in Bristol aforesaid, where he remained till the spring of
¢ 1802. In the said spring he left Bristol, stating that he was going to
¢ Vermont, and then, should return to said Dedham. During the ensuing
“summer of 1802, a letter was received by the said Lyman’s father, from
¢ him the said Lyman, dated, as this deponent believes, at White Hall, in
‘“the State of New York, which letter stated that the said Lyman, after he
‘“ had completed his business at the north, should return to Dedham to re-
¢ side again. This deponent further says, that in the month of Novembex
¢ or December, 1802, his said - father received a letter from said Lymun,
¢ dated at such Dehham, from which circumstance said deponent believed,
‘“and still believes, that said Lyman was then residing in said Dedham.”

3d. ‘¢ Fifth Inferrogatory.—Did you ever hear of any law suits com-
¢ menced by Curtis Hale, in Litchfield, State of Connecticut, against said
¢ Adams, in the year 18022 and if you recollect anything about said law
¢ suits, state whether Mr. Adams had left the State of Connecticut before
¢ or after these suits were commenced.”

¢ Answer.—In the year 1802, it was commonly reported at Bristol afore-
¢ said, that there was a matter of difficulty existing between said Lyman,
“and said Curtis Hale. It was also commonly reported that the said Curtis
““ had taken out a writ or writs against said Lyman, and was watching his
¢ said father’s house at Bristol to arrest him, or cause him to be arrested.
«That previous to the taking out of said writ or writs, as this deponent
¢ Leard of them, said Lyman had left, at least one or two months, and never
¢¢did return again to Connecticut, as this deponent ever heard of, and be-
¢lieves, as this deponent had-no relative or business transactions to call

“him back there, as this deponent believes—as his father’s family soon re-

“ moved from the State of Connecticut.”

Also, before the trial of the said cause, objections were taken and filed
by the Defendant to the Depositions of Chloe Hill, on the ground that said
witness was interested in the said suit—which objections were sustained

. ;
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by the Court, and said deposition was not allowed to be read; to which
opinion the Plaintiff excepted. Said Deposition, or so much and such parts
thereof as disclose the interest of said witness, are as follows:

¢ Inferrogatory first on the part of the Plaintiff.

¢ State the usual place of abode of Lyman Adams, the above named De-
¢fendant, in the year 1802, and in or about the 30th day of July of that
‘¢ year.”

¢« Answer.—Lyman Adams lived in Harwinton, Litchfield County, Con-
¢“necticut, in the.year 1802, and on or about the 30th of July, 1802.”

« Interrogutory second on the part of the Plaintiff.

¢ State all the circumstances within your own knowledge that are material
“to the parties in the above entitled cause, or to either of them.”

« Answer.—I resided in Harwinton, in the County of Litchfield, State of
¢ Connecticut, during all of the year 1802, and for some time before and
“after that year. Lyman Adams, the Defendant in this suit, married a
¢“daughter of Curtis Hale, in the year 1801. "Curtis Hale then, and for
“some years thereafter, lived in said town of Harwinton, County of Litch-
*‘field and State of Connecticut aforesaid. From the time of the marriage
«of the Defendant, Lyman Adams, with the daughter of Curtis Hale, he
« (the said Adams,) was domiciled with the family of the said Curtis Hale;
and that said Lyman Adams continued his domicile and usual place of
tahode at the house of the said Curtis Hale,in the town of Harwinton,
“County of Litchfield and State of Connecticut, from the time of the mar-
“riage of said Adams, to the month of August of the year 1802. In the
% early part of the month of August, 1802, the said Lyman left his said
“usual place of abode and went to parts unknown to this deponent; this
“deponent has never seen him since. The annexed ¢ Release’ marked
¢ A” was signed and sealed by me on the day it bears date, and at the same
“time was slgned and sealed by Uri Hill in my presence.

« CHLOE HILL.”

“ Cross inferrogalory first, on the part of the Defendant.
«Are you not the daughter of Curtis Hale, and if so, will you please to
“state when and where said Curtis Hale died?””
« Answer.—JI am the daughter of Curtis Hale—I am not able to state
¢ when or where the said Curtis Hale died.”
¢ (lross Inlerrogalo'y second, on thepart of the Defendant.
“Ts your mother still living, or is she dead? and when and where did -
¢ she die?”
¢ Answer.—Y am not able to state whether my mother is still living; I
¢ have been informed that she is dead.”
* Cross Interrogatory third, on the part of the Defendant.
“Have you any recollection of suits being commenced in the State
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« of Connecticut, by said Curtis Hale, against the said Lyman Adams, and
“also of proceedings on the part of the said Lyman Adams’ wife for a di-
¢yorce from her husband ?”’ : 5
« Answer.—I have an indistinct recollection of suits brought against Ly-
“man Adams by Curtis Hale. I do not recollect and cannot state that any
« proceedings were commenced by Lyman Adams’ wife for-a divorce from
¢ her husband.” e | ‘ 3s i
- < Cross Interrogatory fourth, on the gart of Defendant—( Objected to by Plain-
tiff.”?) ‘ ¢ v
«If you recollect the nature of those suits ‘commenced by Curtis, please
state.” [
¢« Answer.—I do not recollect the nature of the suits commenced by said
¢ Curtis Hale.” :
« Cross Inferrogatory fifth, on the part of the Defendant.
«Did or did not Mr. Lyinan Adams reside in Dedham, in the State of
« Massachusetts, before he came to Litchfield County, Connecticut; and
3 " t¢wwhen he married in said county -was he not published as a resident ‘of
~¢¢ Massachuseits ??’ . : Loy
« Answer.—I do not and cannot state as to either of the points in this in-
¢ terrogatory:” B
« Cross Inferrogatory sixth, on the part of the Defendant.
« How long was Mr. Adams in Connecticut, from the time of his mar-
¢ riage, until the time these suits were commenced 2’
<« Answer.—About one year—more or less—I cannot state with cer-
“tainty.” g :
« Cross Inferrogatory scventh, on the part of the Defendant.
«Don’t you recollect that these ‘suits and proceedings were commenced
< within the last two days of July, 1802?”
. « Answer.—I do not recollect and cannot state.”
« Cross Inferrogatory eighth, on the part of the Defendant.
< Please state whether or not, shortly before the commencement of these
¢« proceedings, or before the 30th of July, 1802, said Curtis Hale and his
¢ ife visited the State of Massachusetts, and whether or not, they, or
« either of them, had an interview with Lyman Adams in the said State of
" ¢« Connecticut ?”’
« Answer.—I do not know and cannot state whether Mr. Hale and his
« wife visited Massachusetts that year, or whether they or either of them
« had an interview with Mr. Adams.” 4
« Cross Inferrogatory ninth, on the part of the DNefendant.
« Don’t you know now, that the said Lyman Adams had left Litchfield
« county, and the State of Connecticut, some time before the suit above re-~
« ferred to, and some time before the commencement of those proceelings 7"’

1*
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« Answer—1 do not know and cannot state.”

« Cross Inferrogatory tenih, on the part of the queizdant.

«Don’t you know that the general report in Litchfield county, in the
«month of July, 1802, was, that said Lyman Adams had run away, and
¢ gone out of the State ??  (The Plaintiff objects to this interrogatory.)

« Answer.—I do not.” _

« Cross Inferrogatory eleventh, on the part of Defendant.

« From the time these proceedings were commenced, or, the said month
. «of July 1802, where did said Lyman Adams reside; and if you do not
¢know where he resided, state whether it was not understood, and.the
€« general repo}t, that he was out of the State of Connecticut, ever since said
«month of July?” (The Plaintiff objects to-so much of this question as
enquires into general report and understanding.)

« Inferrogatory thirteenth, on the part of Defendant.

« Don’t you know that on or about the 30th of July, 1802, or about the
«{ime all these proceedings were instituted against the said Lyman Adams,
«the same resided at Skeensborough, now called Whitehall, New York;

«or if you understood he resided any whelfe else—perhaps Vermont—
¢ please state g -

« Answer.—I do not know and cannot state.”

« Cross Inferrogatory fourteenth, on the part of Defendant.

« While the said Lyman Adams was in Harwinton, Litchfield County,
« Connecticut, did he keep house, or did he live in the family of Curtis
« Hale ?”

« Answer.—He resided in the house of said Curtis Hale, and lived in the
« family of said Hale. - CHLOE HILL.”

[« A.] >

« State of New York. v

« For and in consideration of two dollars, to each of us in hand paid; by
« Elisha Hale, of Newburgh, New York, the receipt whereof is hereby
« confessed—and the undersigned, inhabitants of the town of Camden, in
«(he county of Oneida, and State aforesaid, do, each for ourselves, in and
« Dy virtue of these presents, hereby release and forever discharge unto
« {he said Elisha Hale, all and every interest or right which we now have,
«or may have, either in law or equity, of, 1 or to any judgment or judg-
« nents, decree oF decrees, in law or chancery, ever or at any time here-
¢t tofore obtained or procured by Curtis Hale, deceased, who formerly lived

«in Litchfield county, Connecticut, against Lyman Aq £
«gided inthe said county of Litchfield. Vo g

«The intePtiOH of tlxcfulr\;dersigned 15 toixelonge. and foreves discharge, to
¢ (he said Ehs!m 7 : ewburgh, all ox any claim or proveable right or
« jnterest, which they 12y, OF ¢an have as heirs-at. Jay of said Curtis Hale,



7

« deceased, and to forever bartheir interest in said claim, if a'ny ever did,
 or does now exist.

«In witness whereof, we have hereunto set our hands and seals, this
« twenty-fifth day of September, in the year eighteen hundred and forty-
¢ four. URI HILL, [sn.u..]”

«“ CHLOE HILL, [sear.]”

The issue of nul fiel record was tried by the Court and found for the
Plaintiff, and the other issues, made by the pleadings as above stated, were
tried by a jury. And upon the trial of the said issues the following evi-
dence, on the part of the Plaintiff, was produced, and offered to the jury,
to-wit:

Silas Gridley testified that he ¢ was acquainted with said Curtis Hale in
his life time, and in the town of Harwinton, in the County of Litchfield, in
Connecticut—was acquainted with the Defendant Lyman Adams ;. first be-
came acquainted with him in Bristol, Connecticut, in 1800, or 1801; then,
was acquainted with him while he lived in said Harwinton, in 1801 and
1802, until he left the State of Connecticut. Should think, and is confident,
that the usual place of abode of said Lyman Adams, before, and on the 30th
day of July, in the year 1802, was in Harwinton aforesaid. Lyman Adams
married Rhoda Hale, about the year 1801, and from and after the marriage,
he and his wife resided at Harwinton aforesaid, until he ran away. Could
not tell precisely the day or month he left, but he, (said Adams,) continued
to reside in said Harwinton till late in the year 1802, and, (as witness was
confident,) until after 30th July of that year : during that period Harwinton
was the only known residence of said Lyman Adams, and it was regarded
as his home. Witness served as Constable in said Connecticut for many
years, and should regard said Harwinton as said Adams’ usual place of
residence, for the service of process on the 30th July,1802. 1In 1802-and
1803 resided at his father’s, near said Adams’ place of residence—saw him
(said Adams) a number of times on the Sabbath to and from church, from
and to the Hale-house in said Harwinton, where he (said Adams) and his
wite lived ; and saw him also on other occasions.”

On cross examination the witness stated : Knew Lyman Adams, in Litch-
field County, one year—did not understand that said Lyman Adams was a
resident of Dedham, Massachusetts, or considered so, while " he was
in said county of Litchfield; impression was that said Adams and
wife lived with the family of Curtis Hale most of the time, but that after
Curtis Hale moved to the wooden-house, that Adams and his wife kept house
at the Hale-place ;—understood that some difficulty occurred in the family
of Curtis Hale, and that said Hale commenced suits of debl and crim. con.
against said Adams, but did not understand or believe, that said Adams left
the State of Connecticut before said suits were commenced; as to Adams
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leaving the State of Massachusetts, did not know nor understand anything
about it any way; thinks that the report of said Adams having run off was
not circulated until some' time in the fall of 18023 could not say when was
“the last time of seeing said Adams in Harwinton.-

Anson Smith lestified—Xnows Adams the Defendant; ﬁrst knew him in
the town of Harwinton, Litchfield County, Connecticut, in the years 1800
and 1801, at the time when he was visiting* Rhoda Hale, whom he after-
wards married; was present at the marriage which took place in 1801
marriage took place in Plymouth; after marriage said Lyman Adams and
wife resided within a half a mile of where witness lived, at the house of
Curtis Hale, (the wife’s father,) which was said Adams’ usual place of
residence, and where he made his home for one year at least; thinks more.
At the end of this time said Adams left the State, in the latter part of sum-
‘mer or fall, as near as. witness recollects ; the cause of leaving understood
to be in consequence of a difficulty with Curtis Hales’ wife ; heard nothing
concerning him (said Adams) until about a year since; when he was re-
ported to be in Illinois. At the time of said Adams’ marriage, he was con-
sidered a man of property ; when he left he took all his property with him,
leaving his wife and child destitute. If smd Adams had left property, wit-
ness would have known it.

On cross-examination the witness stated—Was, in 1802, and has been
ever since, a resident of the south-east part of said Harwinton; was not
very intimate with said Lyman Adams, and was not at all acquainted with
other members of his father’s family, but was intimate, with the family of
his wife’s father ; usually attended same church which he attended and fre-
quently saw him and wife on Sundays. After their marriage, frequently
visited at the house where said Adams resided; for at least one summer
said Adams worled on the Hale farm. Has no knowledge that said Adams
ever, at any time, resided in Dedham, Massachusetts, but knew him fre-
quently to be absent from home peddling—has already stated what he
knows in reference to Lyman Adams’ place of abode after 1800. Knew
said Adams at-Harwinton, between two and three years—does not think he
kept house, but boarded with his father-in-law after his marriage until he
quit, excepting when out peddling as aforesaid. Xnew of a difficulty in the
family of Curtis Hale, deceased, and heard that said Hale commenced suits
against said Adams, and know that Adams absconded about the time said
suits were commenced; but whether before or afler process was out against
him, does not know. Saw Adams in Conuecticut in 1802, and is under the
impression, as late as July or August, 1802; but has no particular circum-
stance by which to remember the time of the year—speaks from facts within
his own knowledge—is about snxty-lhrce years of age, being in his sixty-
fourth year ; was raised and brought up in said Harwinton.
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Charlotte Hart testified.—Is sister of Anson Smith, who has given his de-
position—is acquainted with same facts deposed to by said Smith. Knew
said Lyman Adams about the years 1800, 1801 and 1802, and knew him
well at the time of his marriage with Rhoda Hale—which took place in the
course of the year 1801—was present at the wedding—after the marriage
he and his wife were witness’s nearest neighbors in the town of Harwinton,
in Connecticut, and at the house of her father, where they continued to live
and have a place of abode for a year or more, when hLe left the State, in
consequence of being accused of adultery with "Curtis Hale’s wife;
heard nothing from or about said Lyman Adams (who was supposed to be
dead,) from the time of his departure until within about a year since, when
he was said to be in Illinois; suppose he was a young man of property
when married, but he left no property in Connecticut, when he left, to the
knowledge of witness. ?

On cross-examination the witness stated: Resided in said Harwinton
from birth until her marriage, in 1814, and after that, resided with Mr.
Orvis, her husband, in Farmington, Connecticut, until his death; is now
the wife of Seth Hart, and sesides with him in Bristol, Connecticut. Was
not acquainted with Lyman Adams’ family ; was not intimate with Lyman
‘Adams, but saw him frequently before and after his marriage ; used to see
him and wife at church on Sundays, in East Plymouth ; worked in the fam-
ily of Curtis Hale, and often visited them during the time said Adams re-
sided there. Has no knowledge that Lyman Adams resided at Dedham or
elsewhere in Massachusetts, either before, after, or during 1802, nor that
he ever had his place of abode or was in Massachusetts, excepting tempora-
rily, after the year 1800—has no such knowledge. Said Adams did not
keep house, but boarded with his father-in-law. Knew him at said Har-
winton as much as two j‘ears. Knew of a good deal of difficulty in Curtis
Hale’s family ; does not remember or know anything about suits. Saw Ly-
man Adams in Connecticut, in 1802, but how late in that year has nomeans
of determining. Speaks from her own knowledge. Was raised and
‘brought up in said Harwinton, and is in the sixty-filth year of her age.

Major Graves festified—Was well acquainted with Lyman Adams, the
Defendant; first knew him when he resided in Bristol, Connecticut. About
‘the year 1801, he moved to Harwinton, Litchfield county, Connecticut, and
his usual place of abode, while there, was in the family of' Curtis Hale, and
lived there about a year or more; about two months of the-latter part of
the time, Adams’ and Hale’s families were domiciled with a Mr. Wooden, in
said Harwinton, and during these two months, or a part of them, said Hale
was gone to Lake Champlain, or thereabouts. About the 1st of July, 1802,
or thereabouts, Hale returned from his journey to Lake Champlain, and
there was some trouble in the families of Adams and Hale, or between
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them, and Adoms left the county, and witness never saw him afterwards.
Should think Adams left Harwinton about July—not later—in 1802. . Do
not know that Adams had any other place of abode after he married Hale’s
daughter, than in the family of said Hale, in said Harwinton. .

On cross-examination, witness stated that he knew said Adams in said
Litchfield county, Connecticut, about one year; never heard or knew that
'said Adams ever resided in Dedham, Massachusetts, or in that State. Ly-
man Adams did not keep house, but lived in the family of Curtis Hale.
Understood that some difficulty had occurred in the family of said Curtis
Hale, and Hale commenced suits against Adams ; the suits arose out of dif-
ficulties in the families ; could not state the partieular charges made ; thinks
Adams did not leave until after the suits were commenced. Does not know
that Adams ever had his abode in Massachusetts. Does not know that the
report, in July, 1802, or about that time, was that said Lyman Adams had
run off. Cannot tell the exact time when he, (witness,) last saw Adams,
but it was about July, 1802.

John Stewort testified that he had had frequent conversations with the
said Defendant, Lyman Adams, since 1835, and has frequently heard said
Adams say that he lived in Connecticut, that he had left that State upwards
of forty years ago, and did not understand from said Adams, in any conver-
sation with him, that said Adams had ever resided in Massachuselts. Heard
said Adams say that after he left Connecticut he settled in Baltimore, after-
wards removed to Louisville, and from thence to Illinois.

And also, the Plaintiff read in evidence a public law of the State of Con-
necticut, from a book purporting to have been published by the authority of

the said State, being “an act for the directing and regulating civil actions,”
as follows :

“§ 1. Be it enacted by the Governor, and Council and House of Represen-~
tatives, in General Court assembled, That the ordinary process in civil actions
in this State, shall be a summons or an attachment, fairly written, signed by
a Magistrate, Justice of the Peace, or Clerk of the Court, mentioning the
Court, the time and place of appearance, therein, also, containing a decla-
ration of the substance of the action ; which attachment may be granted
against the goods or chattels of the defendants; and for ‘want of them, the
Jands or person of the defendant may be attached. Provided, the plaintiff,
when he prays out an attachment, gives sufficient security to prosecute his
action to effect, and answer all damages in case he make not his plea good.
And like security shall be given by some substantial inhabitant of this State
on granting a summons, when the plaintiff is not an inhabitant of this State ;
or if it shall appear to the authority signing the same that the plaintiff is
unable to pay the costs of prosecution, if recovered against him. And all
writs and process shall be directed to the sheriff, his deputy or some con-




11

stable, if such officer can be had without great charge or inconvenience.
And in every case, wherein the authority signing the writ shall find it ne-
cessary to direct the same to an" indiffcrent person, such authority shall in-
sert the name of the indifferent person in the direction of the writ, and the
reason of such direction; and if any writ be otherwise directed, it shall
abate: Provided, nevertheless, that nothing herein shall extend to direct
summons for witnesses, warrants to collectors of rates, or warrants granted
by military officers.” 3 ;

The Plaintiff also read in evidence a certified copy of the second edition
of alaw of Connecticut, being “an act for the directing and regulating of
civil actions,’” as follows:

< Be it enacled by the Governor and Council and House of Representatives in
General Court assembled :

§ 2. And that no person shall be required to make answer in any
civil action, real, personal or mixed, except the writ or process, if return-
able to the Superior or County Court, has been served upon him, at least
twelve days inclusive before the day af the Court’s sitting : or if returnable
to an Assistant or Justice, the same has been served six days inclusive as
aforesaid : which service shall be, if a summons, by reading the same in the
hearing of the Defendant or Defendants, or leaving an attested copy thereof
at the place or places of his or their usual abode, but if an attachment, the
service shall be-the attaching the Defendant or Defendant’s estate or person,
and giving him notice by reading the writ to him or within his hearing, or
by leaving an aitested copy thereof at the place of his usual abode, if that be
within this State, and that all such writs as are made returnable to the
County Courts shall be returned to the Clerk -of said Courts on the day
before the sitting of such Courts, and not afterwards. That in case any
process be duly served o any Defendant or Defendants, and return thereof
made to the Court to which the same is made returnable, then if such De-

fendant or Defendants do not appear, his or their default shall be recorded

and judgment entered up against him or them thereupon, unless he or they
shall come into Court on or before the second day of the sitling of said Court,
and move for a new trial ; in which case he or they shall be admitted there- -
to upon paying down to the adverse party the costs to that time; and the
Plaintiff shall pay for entering the action anew.”

* On the part of Defendant, Chester Adams testified—Knows Lyman Adams,
the Defendant, and has been acquainted with him for the last filty years;
said Lyman is older brother of witness, but has not seen said Lyman since
1805 or 1806. The father of said Lyman and witness resided in Bristol,
Hartford County, Connecticut, about two miles north-westerly of the Cen-
tral Meeting House. Early in the spring of 1798 or 1799, said Lyman
left his father’s house on a trading tour to the State of Massachusetts ; left
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Bristol with three other persons, to wit: Eli Parsons of Bristol, Waterman
Bishop of Southington and Samuel Sweet of Farmington ; at the advice and
request of my brother, on the 12th July, 1799, I went to Dedham, Mass.
On arrival found Lyman Adams at Dedham—witness resided and made a
home at Dedham until 1807, and was not absent from said Dedham for three
weeks at a time, except in 1802.  In the spring of last named year Lyman
Adams made arrangements for going to Grand Isle, Lake Champlain and
Skeensborough, now called ‘White Hall, New York—something said about
going to Canada. Lyman Adams lelt Dedham in the spring of 1802, start-
ing a few weeks before witness, who left about the 20th June, 1802, to
visit his father in Bristol, and who returned during the . ensuing October.
Within a fortnight—certainly within four weeks—after witness returned to
said Dedham, Lyman Adams also returned and continued to reside in Ded-
ham the residue of the year. Said Lyman continued to reside at witness’s
house till spring of 1805 or 1806, as witness thinks, when he left for Phil-
adelphia. From July 16, 1799, till said Lyman’s departure for Philadel-
phia, he was engaged in buying and selling various articles of merchandize,
and made frequent expeditions to Vermont, New Hampshire, Maine, Rhode
Island and New York, and perhaps other States ; but from said 16th of July
till 1805 or 1806, when he left Massachusetts, said Lyman’s home was,
during all the time, in said Dedham ; and this was the place to which he
always returned from his tours. While said Lyman was absent at Grand
Isle and Skeensborough, letters were received at his father’s house, while
witness was there, from said Lyman, and purporting to come from one of
said places—ywitness thinks from Skeensborough.

The house of said Lyman’s father, in 1802, was distant from the meeting
house in Harwinton, about five or six miles. From about the 20th of June
to the middle of October, 1802 witness was at said house. During part of
the summer, attended church at the Episcopal Church, in the corner of Ply-

" mouth, a town adjoining Bristol, and about two miles from said house of
Lyman’s and witness’ father, and from one to two miles from the house of
Curtis Hale, and on the road to Harwinton. While at home, in 1802, did
not see said Lyman, and was so much at home that Lyman could not have
been there without the knowlcdge of witness. Should have heard of said
Lyman’s residing so near his father’s house, if said Lyman had been in
Harwinton. Was about eighteen years old then, and retains a vivid recol-
lection of the facts and circumstances that took place at that period. Said
Lyman did not, at any time, from 1798 or 1799 till 1805, have his usual
place of abode in Connecticut, but {rom July 16, 1799 till 1805, at said
Dedham. Does not know when the suits against Lyman Adams in favor
of Curtis Hale were commenced; first heard of them after hay-time in the
summer of 1802, but before he (witness) left Bristol for Dedbam ; should
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say he heard of them in August. From the 16th July, 1799, till said Ly-
man left for Philadelphia, witness boarded with said Lyman, or near him,
except as above stated. Said Lyman was often absent on his trading tours.

Andrew Adams testified—Has known and has been acquainted with both
Curtis Hale and Lyman Adams. In February, 1800, said Lyman left his
father’s house in Bristol, Connecticut, and went to reside at Dedham, Mas-
sachusetts, where he continued to reside, to the best of witness’ recollec-
tion, till December; 1801, or January, 1802, when he returned to his fa-
ther’s house, where he remained till the spring of 1802. In said spring,
he left Bristol, stating that he was going to Vermont, and should then re-
turn to.said Dedham. During the ensuing summer of 1802, said Lyman’s
father received a letter from said Lyman, dated at White Hall, as witness
thinks, which letter stated ‘that said Lyman would return to Dedham to re-
side again. In December or November, 1802, his said father rececived a
letter from said Liyman, dated at said Dedham; believed and still believes,
from this fact, that said Lyman was then residing in Dedham. To the best
of witness’ knowledge, said Lyman Adams did not reside in Harwinton,
Connecticut, in July, 1802, but was then a resident of said Dedham, though
during this particular month he was absent in the northern part of New
York or Vermont, on business. Said Lyman was reputed to have left the
‘State of Connecticut previous to the latter part of July, 1802. In 1802 it
was commonly reported at Bristol aforesaid, that there was a difliculty be-
tween said Lyman and said Curtis Hale; that said Curtis had taken out a
writ or writs against said Lyyman, and was watching his said father’s house
to have him arrested; that said Liyman had left one or two months before
witness heard of the taking out of said writs, and never returned again to
Conmecticut, as witness believes. Said Lyman was born in Connecticut and
permanently resided there till February, 1800, when he became of age;
from 1800 to 1806, said Lyman resided at Dedham since 1806 has had no
particular knowledge of said Lyman’s place of residence until last winter,
when witness received from him a letter from Illinois. Has stated all the
facts, &e., known to him, and material in this cause to either party. His
knowledge of Lyman Adams’ residence at Dedham, arose from letters and
declarations of said Lyman, and from the fact that in the latter part of 1804,
or the beginning of 1805, witness resided with said Lyman at Dedham, for
several months.

On cross-exnmfnation, witness stated, that he is a brother of said De-
fendant—resided in Bristol, Connecticut, in July, 1802; left Connecticut in
1804, and has not resided there since; removed first to Massachusetts,
where he lived till 1809, since which time he has lived in New York, and
for the last twenty-nine years, in Genesee county, New York. In July,
1802, was.at work in his father’s hay field, in Bristol, Connecticut, when a

2
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man came into the field, bringing a letter of introduction from said Lyman,
and dated, -(as witness believes,) at Whitehall, New York. In which let-
ter Lyman referred to the place where he then was,-and where he was go-
ing. Possible that witness may have got his information of his brother’s
intended journey down Lake Champlain from Mr. Beardman, the bearer of
theletter. This took place, (as witness thinks, ) in the latter part of July,
1802, and the letter was dated but three or four days before received. Was
called upon to decypher the writing, which was obscure, and thus, is more
particular in his recollection of the time. Has endeavored to state clearly
the facts whichare within his own personal knowledge, and refers to his
previous answers, in order to ascertain whether this has been done.

Which was all the evidence in the case. 4

At the instance of the Defendant, the Court instructed the jury as follows,
to-wit: ;

1. That as the copy of the judgment in this case read in evidence by the
Phaintiff, to establish his rights to recover, shews that judgment to have
been rendered upwards of twenty years before the commencement of this
suit, the law regards it as having been paid and satisfied, and this presump-
tion of payment thus arising, can be removed only by:the Plaintiff’s show-
ing that it is not paid, or by the proof of ‘facts inconsistent with the truth of
such presumption, or that the Defendant has within twenty years acknowl-
edged it to be still due and unpaid, and that if the Plaintiff has not shown
sufficient to destroy such presumption of payment, the jury will find a ver-
dict in favor of the defendant. s .

5. That if they believe from the evidence that the said Court of Common
Pleas had no jurisdiction over the person of the Defendant in said suit, in
which the judgment mentioned in the Plaintiff’s declaration, was rendered,
they must find for the Defendant, :

6. That this suit is brought upon a judgment rendered against {he De-
fendant in the State of Connecticut, in the year 1802, and that if they believe
from the evidence, that said Defendant did not have notice in said .original
suit, according to the laws of Connecticut, they are bound to find for the
Defendant under the third plea, or first issue before them. oly

" 8. That if they believe, from the evidence, that the' Defendant’s usual
place of abode on the 30th of July, 1802, was not in the State of Connecti-
cut, they are bound to find for Defendant under the 4th.plea or 'second
issue.’ : ; Hans

9. That under the tourth plea or second issue to the country, it is incum-
bent upon the Plaintiff to show that the Defendant had personal mnotice, in
fact, in the original suit against him. & =

'10. That the laws of Connecticut are foreign laws, and cannot be noticed
by the jury unless they have been pleaded and proved ; that the replication
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to the fourth plea does not aver notice according to the laws of Connecticut,
or what the laws of that State are, and should the Jury even believe from
the evidence, that consfructive -notice was given according to the.laws of
Connecticut, but that there was no actual notice or appearance by the De-
fendant, still-they must find for the Defendant upon said fourth plea or se-
cond issue to the country.

The two foregoing instructions were given, but the Court also stated to
the Jury that if they found the issue joined on the third plea, in favor of the
Plaintiff, that would show jurisdiction of the person of the Defendant in the
Conrt in Connecticut, and they must consequently find a verdict for the De--
fendant, unless they found the issue on the plea of payment in his favor.

11. That . ignorance of the said Curtis Hale, in" his life, of the place of
residence of the defendant, is not, of itself, sufficient to rebut the presump-
tion of payment, arising from the lapse of time, since the rendition of the
judgment sued on in this case—which was given by the Court [the Judge]
who said he meant to be understood thereby, that such facts would not ne-
cessarily constrain them to find against the presumption, but that it was a
circumstance entitled to their consideration on the question. -

. 12.. That if the. Jury believe, from the evidence, that the Defendant was
not an inhabitant of the State of Connecticut at the time of the institution of
the said suit against -him in that State, nor until after its rendition, and did
not appear, they are bound to find for the Defendant upon the fifth and sixth
pleas, or third and fourth issues.

13. That although judgments in a sister State are binding and con-
clusive, when rendered on personal notice given; yet, those judgments
which are rendered without notice—actual or constructive—are void, and
cannot be enforced in the Courts of this State; and the Defendant is not
precluded in this case from showing that the judgment now sued on, was
fraudulently obtained, or rendered by a Court in Connecticut which had no
jurisdiction of the cause of‘action, or over the Defendant’s person.

To the giving of which instructions the Plaintiff’ excepted.

- Upon the evidence and under the instructions aforesaid, the Jury returned
the following verdict, to wit: ¢ We the jury find the issues for the Defen-'
dent, and we specially find that the Defendant was not a resident or inhab-
itant of the State of Connecticut on the 30th day of July, a. p. 1802.” And
upon the publishing of the 'said verdict of the jury, the Plaintifi moved the
Court to grant a new trial, for the reasons following—

1. The verdict of the Jury is against evidence.
2. Against law and evidence.

3. Against the weight of evidence.
4. The Court erred in the instructions given to the Jury, on the part of
* the Defendant.

5. The Court erred in excluding the Deposition of Chloe Hill.
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6. The Court erred in permitting portions of the Deposition of Andrew
Adams to be read to the Jury.

7. The verdict is informal, uncertain and insufficient, and no Judﬂment
can be rendered thereon.

Which motion was overruled by said Court, and judgment de bonis Zesta-
forts was rendered against the Plaintiff for costs, &c.

To all which the Plamtxﬁ' excepted, and his exceptlons were allowed,
signed and sealed by the Court, and made part of the record.

The following Errors are assigned to reverse the judgment of the Court
below, to wit:

1. The Court erred in not excluding from the Jury a part of the deposi-
tions of Plaintiff, without designating with any certainty the parts of the
depositions so excluded.

2. The Court erred in not excluding from the Jury the deposition of
Andrew Adams, on the second objection made thereto by the Plaintiff; and
also in not excluding the answers of said Adams to the second and fifth in-
terrogatory put by Defendant, onthe sixth and eighth objection made thereto
by the counsel for Plaintiff.

3. The Court erred in excluding from the jury the deposition of- Chloe
Hill.

4. That the Court erred in overruling exceptions-and objections made by
the Plaintiff to Depositions -offered and read in evidence on the part of the
Defendant. . :

5. That the Court erred in sustaining exceptions and objections made by
Defendant to Depositions and proofs offered on'the part of the Plaintiff.

6. That the Court erred in refusing to allow depositions and proofs offered
on the part of the Plaintiff to be read to the Jury on the trial of said cause.

7. That the Court erred i in giving the instructions asked on the part of.
the Defendant.

8. That the Court erred in its instructions to the Jury.

9. That the Court erred in refusing to grant a new trial in said cause.

10. That the Court erred in rendering judgment against the said Plain-
tiff.

The following poinfs will be presented in the argument of the errors.
assigned:

I. That parts of a deposition may be excluded by the Court, when a
valid objection is taken thereto, but the parts so excluded must be referred
to, so as to inform the jury what is, and what is not to go to them as evi-
dence.
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II. That depositions taken by'a Commissioner must show some where on
the face of them, that the witness was sworn to testify the truth in relation
to the matters in' controversy, so far ‘as the witness. may be interrogated;
that ‘he was examined upon the interrogatories that were enclosed with the:
commission, or attached to it, and directed to the witness. That a deposi-
tion not showing those facts, should be excluded from the jury, when ob-
jection is made to such deposition.

)

ITI. In answering interrogatories, ‘awitness:should not refer to the con-
tents of letters,. or conversations of the party interrogating himj; unless
such letters or conversations have been made the subject of ‘enquiry by ‘the
opposite party; nor should the witness’ answers be predicated upon rumor
or reports, the truth or falsity of which he has no knowledge; when inter-
rogatories are so answered, the answers should be excluded, when objected
to by the party against whom such answers are to be used.

IV. The testimony of Chloe Hill' 'was improperly excluded on the pre-
sumption that she had an interest in the judgment cbtained in Connecticut,
and theone to be obtained in this suit.  There was no evidence to show
that this judgment would not.be required to pay the debts of the deceased,
or that by the laws of distribution of’ Connecticut, the witness would not be’
deprived of any beneficial interést -therein. = All the presumptions are as.
strong to show that she had no interest in the judgment, as that she had one,
and if she had an interest it was so remote and contingent, that in law she
could not be regarded as incompetent to testify on the ground of interest.

V. A judgment that has stood for more than twenty years, is conclusive
evidence. in a snit upon’ that judgment, in another State, that it was properly
obtained, and that all the facts did exist that were neoessary to give the

Court jurisdiction of the person of the Defendant, and of the subject matter
in controversy.
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VI. That the certified copy and the book of laws purporting to have been
published ¢ by authority,” and read in evidence upon the trial of this cause,
were competent and conclusive evidence of the laws of Connecticut which
were in force at the time suit was instituted in that State against the Defen-
dant. : ’

VII. The service of the process, as recited in the record of the judgment
read in evidence, was made in strict conformity with the laws in force at
that time in the State of Connecticut, and ‘such service is tantamount to a
personal notice to the Defendant of the pendency of that suit, under the facts
established in evidence in this case.

VIII. That the testimony in this cause was sufficient to give the Plaintiff a
verdict and judgment on all the issues made. His four witnesses were con-
clusive as to the fact of the Defendants usual place of abode when the pro-
cess was served. The two witnesses of Defendant so differ as to the prin-
cipal fact about which they swear, as to destroy the effect of their testimony
for the purpose for which it was’introduced. If, by reason of conflicting
testimony, there is doubt as to the.fact whether the Defendant had his
usual ploce of abode in the State of Connecticut, at the time the said suit was
instituted against him in that State, such doubt should be construed in favor
of the jurisdiction of the Court in which said judgment was rendered.

IX. That every presumption is in favor of the jurisdiction of the Court
over the person of the Defendant, in conformity with the laws in force in
the State of Connecticut at the time the said judgment was rendered, and
the onus probandi rests upon the Defendant to show affirmatively that his

usual place of abode was not in the State of Connecticut, at the time of the
service of said writ,
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X. The facts”established in evidence in this case, on the part of the
Plaintiff, show conclusively that the Defendant’s usual place of abode was
at Harwinton, in the county of Litchfield, State of Connecticut, before, and
about the time the writ recited in the record of said judgment, was served;
and the Defendant did not show at the trial below, either by positive proof,
or circnmstantial testimony, that he had changed his domicile at that time.

XI. The Plaintiff having shown affirmatively that the Defendant’s usual
place of abode was in Connecticut just before, or about the time of the ser-
vice of the said writ, and no facts or circumstences are proved which show,
or tend to show, that the Defendant had at that time changed his domicile,
the presumption is, that the Defendant’s usual place of abode was at the
place where said writ was served, in the mode returned by the officer.

XTI. That the presumption of payment of the said judgment, from lapse
of time, was fully rebutted by the testimony in this case.

JOHN M. KRUM,
WILLIAM MARTIN,
Atlorneys for Plaintiff.






