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IN THESUPREME COUIT,

State of Illinois---First Graud Division
JUNE TERM, A. D. 1867.

EDWARD W. MYATT, et al. Appetlants, )

vs. - Appeal from Boud.

SARAH L. WALKER, et al. Appellees. |
APPELLEE'S BRIEF.

The law presumes every man to be sane, and the burthen of proving
insanity rests on the party alleging it. See lst Greeuleaf, 9 42, and 24
Grenleaf Evidence, sec, 373, and Jackson vs Vandusen, 5 Johu. R. 154 ;
Grabi!l vs Barr, 5 Peun, State R. 441 : also Walker's Awerican L‘n&,
page 536.

As to the manner of proving insanity, see 2d Greeni. Ev. § 371,

The opinion of witnesses is no evidence in cases of insanity unies? they
are medical men, and not even then without having made that branch of the
science their special study. See ¥an Horn vs Keenan, 28 Til,, page 445,
in which case the Court, (Chief Justice Breeze) says: “Persons other than
medical men, no matter how iatelligent they may be, are incapable of pro-
nouncing on the true condition of the mind of any one. They are ignorant
of the diagnesis of insanity or mental weakness, and so are physicians in
general practice for the most part.  No one who had made this branch of
medical jurisprudence his special study was examined in this case, (so with
this case at bar also,) and no jadge ought to be satisfied with the crude
opinions given by most of the witnesses.”

We think that more truth or sounder doctrine npon this sulject is not
found (in so few] words) in all the books written on this perpfcxing and
difficult question than in those just quoted. Bee also Lilly vs Waggoner,
Com. &e., 27 1lI., page 395, where this subject is ably and beautifully. dis-
cussed and elucidated. Monomania alone is nut sufficient to set aside at all
times a solemn contract. See Walker's American Law, page 239,

As to the manner of proving heirship, see 24 Greenl. Ev. 363 and
354 ; also vol. 1 Ibid, 103 DBest evidence must be produced first, and
legal reeson given before secondary evidence will be allowed.

The mode of impeaching the testimony of a witness is differest in chan-
cery from the mode at law as we understand it. See 3d Greenl. Y 348 ; se¢
also 1st Greenl. 9 471 and 472 and notes. In this case there was no pro-
per foundation either in law or equity first laid for the attempt to impeach
MecDonald and MeCrackin’s testimony by any of the witnesses introduced
for that purpose except it may be Gordon and Whitley and in those instan-
ces the questious and answers were objected to by defendant, and were
highly improper. The very answers desired were put into the witnesses’
mouths by the attorney asking the questions.

A co. defendant may be a witness for another, especially if his inter-
ust be adverse to the party calling him, or if he have no interest in the case,
or his interest be balanced in this case, A. B. Myatt being a mere nominal
party, as by his testimony it will be seen, or in fact as he had no deed to
get aside, his interest was to have this set aside so that he might share his
proportion. See 3d Greenl. Evidence, Y 318.

We apprehend there are but few questions arising in the whole scope
of our jurisprudence where it is so difficult to lay down general rules gov-
erning all similar cases than wpon this very subject of insanity. Every such
case therefore must, to a considerable degree, rest upon the facts and sur-
rounding circumstances of the same for its proper solution and understanding,

e 1y



The eounsel for appeilant seems to argue this case upon the liypothesis
shat if the evidence show Myatt to have been demented on the day, or soon

* after, or just before these deeds were executed by him, they must be set

aside necessarily. We do not so understand the rule. Suppose Myatt
had given a bond for a-~deed when there was no pretense that he was de-
mented months or years before it was to be made, would any lawyer say
that because he was somewhat deranged in mind on the day he merely me-
chanically executed the deed, that therefors it was void. We think not.
A deed is not a contract, it is only evidence of a previous contract. Every
one must know that aside from statutory provisions, a verbal contract is as
good as a written one with all the stamps and seals in the universe upon it.
So in this case, it abundantly and clearly appears from the evidence of Me-
Crackin, A. B, Myatt and MecDonald, and perhaps others, that Alex. Myatt
long before, nay, years before the 3d of April, 1861, had said and declared
often, when there was no cort of doubt of his sanity, he intended to deed
the home place to his three youngest cirls, the very thing which he did do,

_as appears from this record.

This record further shows that Myatt had provided for the older chil-
dren, both of his first and second wife, by deeding them lands, thus making

cimilar provisions for all his children. ’Tis true those lands were not so val-

_aable theu but they are valuable as any now.

Then instead of this act of Myatt’s showing fraud in him or Mrs. My-
att or any one, on the contrary we think it a very laudible and righteous
act, and shows that he was only putting in execution what he had long con-

templated and determined to do.
This is not un :ommon with parents, especially amang the pioneers of this

_eountry to thus distribute their property among their children while living.

But then we contend that there is not sufficient legal testimony in this
record to support the bill.  The evidence is nearly all the simple opinions
of unlettered men and women upon oné of the most subtle questions known
to the law. The same kind of testimony has (opinions) convicted some of the
wisest men that ever lived, in all ages of the world, (inst., Galileo, and many
others that might be named.)

There is something novel in the course pursued by complainants in this
bill from its beginning if the allegations are true, as showa by the record.
Tt will be observed the oalbs of defendant’s are waived, thus disposing of their
testimony, yet proving their stetements, Afterwards it became necessary to
amend the bill and release Pool and bis wife and make them witnesses. The
continuing for so long a time feom term to term of Court. The attack on
the testimony of McDonald and MecCrackin, instead of attacking the witnesses
5o that we couald show their good character for truth and veracity.

Then again by this record (taken in counection with the record of case
No. 11, now pending in this Court,) it will be seen that this same Edward
Wesley Myatt, “Ere the shoes grew cold in which they bore his poor father
to the grave,” commenced an unwarranted, uncalled for and unnecessary
attsck upon the character of his own father and brothers and sisters,
charging his father was never legally married to his second wife with whom
he had lived fir some thirty years, and hence he was an adalterer and his
brothers and sisters bastards, and thus blackening the memory of one of the
best men that ever lived in this or uny other country, and sacrificing the
peace, comfort, good name and standing of the family forever. Like Esau,
sell his birthright for a mess of potage, a few acres of land.

The chancellor will decide cases like this only upon legal testimony. See

Swift, et al, vs. Castle, 23. i1, 209.
8. P. MOORE,
For Appellee.
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Edward W. Myatt, Jacolh Kessner, Pamelia Kessner, Emily C.Cole,
Mary W, Duncan and klisha I)uman her hu\lmnd. Appellants

Nancy

Us.

E. Bareroft, Elias Bareroft, her hushand, Sarah L. ) Appeal from Bond.

Walker and William Walker, her husband, Mmiphy L. Myatt,

Wi,
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C. Myatt, Alex‘mdtr B. Myatt, Josiah B. \l\dﬂ’
Murphy Myatt and Williamson Plant, Appellees.

Summons, :

Bill sets out that Alexander Mya't, on the 4th day of September, A. D., 1861, departed
this life ; that complainants E. W. Myatt, Pamelia I&u%ner Emily C. (ole and Mary W.
Duncan, are his heirs at law; that E. W, Myatt and Idcnh Kessner also bou(rht the in-
terest of Martha A. Pool another heir in said estate 5 that certain other persons, to wit,
Naney E. Barcroft, intermarried with one Elias Bdr(,mft, Sarah 8. Walker, intermarried
with William Walker. Murphy L. Myatt, William C. Myatt and Alexander B. Myatt,
being also stated as children of said Alexander Myatt; and Murphy Myatt (Ialmmg to be
the widow of said Alexander Myatt, and Williamson Pldllt are administrators of the estate
of said Alexander Myatt, claim ‘to be heirs at law 3 that said Alexander Myatt never was
married to Murphy Myatt; that said Alexander Myatt died seized of a large amount of

eal estate, deseribed in bill. .

The Bill further charges, that the said Alexander Myatt being in possession and having

a large amount of Real hstato to wit, on the 3d day of A pril, A D., 1861, and being de-
mentcd and of unsound mind, the said M urphy \I\dtt conspiring \nth others, for the pur-
pose of defrauding cnmplamanta of their interest as heirs in the estate of said Alexander
Myatt, induced the said Alexander Myatt to execute and acknowledge, certain pretended.,
false and frandulent deeds, dated April 3d, 1861, as follows, viz: to Sarah S. Walker and
Murphy Louisa Myatt (danghters ot said ’\Iur‘phy Myatt), conveying for and in considera-
tion of 82000, the east half of the east halt of the south-east quarter of section No. 36, and
and the south-west quarter of section 33 (with the exception of 14 acres deeded for ehureh
and gravey yard, and 2% acres deeded to A. B. Myatt), all in towmhip 4, north of range 2
west, in Bond cmmty, containing 195 acres ; and, also, on the same da), to Nancy E. Bar-
eroft (another daughter of Murphy Myatt), in consideration of $1000, the south half of the
norvh-west quarter of section 24, and the east half of the south-west quarter of section 28,
in township and range aforesaid, 160 acres.

The bill further charges, that no consideration was ever paid or intended to be paid,
and that the deeds were not intended to be absolute conveyances, but that the ~aid Myatt, in
the unsonndness of his mind, was made to believe that these lands would be forced from
him to pay certain pretended debts, which he was filsely made to believe he was owing,
uuless he placed them temporarily in the hands of said N. E. Bareroft and others. It
further chaxw« that said Myatt was at the time perfe ctly sol\'ent, that said deeds were
never delivered by him during his life time but were in his possession with hLis other papers,
and were caused to be recorded and delivered by said Murphy Myatt after his death.

!he bill expressly charges :

That at the time of making and acknowledging said deeds, said Alexander Myatt
was s.st‘ unsound mind.

2d That being so demented, said Alexander Myatt was influenced and persuaded there
to, hy false re pwwm ations as to his liabilitic s, and losing his property, and being turned
out of home, &ec., whereupon, he was induced to sign and acknow lvdge said deeds, not as
an ahs z!mv conveyance, but to save it from these pretended det bts and that said debts did
not exist in fact, and said execution and acknowledgment of deeds was obtained by fraud.

3d That there was no consideration money paid or agreed to be paid.
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4th That «@d dewd were without consideration as aforesaid, and were never delivered
nor intended to be delivered by Alexander Myatt.

And petitioners therefore pray that said deeds may set aside, and declared null and
void, d&e., dre.. dee.

Demurrer to Bill,

Rule to answer plead or demur by next term.

September term, A. D., 1862. Cause continued.

April term, A. D., 1863. Cause continued.

October term, A. D, 1863. Alexander Pool and Martha Pool allowed to withdraw as
complainants and lease given to amend. Cause continued.

April term, A. D., 1~64.  Rule taken on defendants to answer and cause continued.

September term. A, D., 1864; caus- continued.

April term, A. D., 1865 ; cause continued.

September term, A. D,. 1865 ; cause continued ; and on affidavit of Edward W. Myatt,
defendants are ruled to exhibit for inspection certain papers.

Apri! term, A. D., 1860 ; cause continued :

September term, A. D., 1866 ; cause continued.

April term, A. D, 1867. Default as to N ancy E. Barcroft, Elias Barcroft and William
C. Myatt, and bill as to them taken pro confesso.

Answer of Sarah 8. Walker, William Walker, Murphy L. Myatt, Josiah B. Myatt,
Alexander B. Myatt, Murphy Myatt and Williamson Plant,—states :

That said Myatt died as stated in bill ; that defendants are bis heirs and legal represen-
tatives; that he had a large amount of of real and personal property ; that said Alexander
was married to Murphy legally ; but deny that on said 3d day of April, 1861, he was of
unsound mind ; deny that any advantage was taken of said Alexander Myatt to procure
the execation of said deeds ; they aver that he was of sound mind at the time the deeds
were executed of his free choice, and delivered by his request ; that there was a good and
valaable consideration for said deed ; that they were executed in good faith and not to pat
the land temporarily into defendants hands.

They deny the use of any false representations by M urphy Myatt to procure the execu
tion of said deeds, by combination, &e.. &e.  Signed by all the defendants, except Bar-
eroft and wife.

To this answer a general replication,

April term, A. D, 1867.  Bill dismissed, which order is excepted to and peal granted.

EVIDENCE FOR COMPLAINATS.

Henry Sharp  testified : that he is acquainted with the parties to the suit and was
with  Alex. Myatt in his life time.  The complainants 1. W. Myatt, Mrs. Kessner,
Mrs. Cole, Mrs. Pool are heirsof Alex Myatt by his first wife, and there was a Wiley
Myatt, but don’t know whether he is now alive. The defendants. Naney K. Bars-
ropt, Sarah P. Walker, Calvin Myatt and Alex. Myatt are heirs by his second wife.

Was in company with Alex. Myatt when he was returning from County Court
about the first of March, 1861, and spent part of a night with him in April 1861,
about two weeks before the Circuit Court  The ¢ ircuit Court commenced April 15th,
1861.  In March his mind was sound and his capacity to do business good, as far as 1
discovered, but in April he was not caleulated to transact business.

Ques. 8. State anything that occurred in April to show his nnsoundness of mind ?

Ans. He told me, that his mind was gone ; that he could not attend to business and
should not attempt it. He had an unusual look about the face, which made me believe
his mind unsound; and he told me his wife prevented him from doing his business, and
that he was ruined; and from the whole run of his talk, I was fully satisfied that
he was unfit to do business.

Ques. 9. Did you or not examine Mr. Myatt to see whether he was affected with
fever or any other bodily disease ?

Ans. 1 examined him ; he had no fever; his pulse was a little slow: he had no
other disease, but was discouraged and low-spirited, [ have practiced medicine in my
own family and other families.

Emily Bareroft then testified, that she kuew Alex. Myatt ; was with Alex. Myatt in
March and April two or three times, but do not know what his condition was in March.
I saw nothing in him that would make him unfit for business ; saw evidences of un-
soundness of mind in May, 1861

A. G. lenry then testified, that he is 38 years of age, and an attorney ; is acquainted
with the parties ; that complainants are heirs at law of Alex. Myatt ; that about the

st of April, 1861, he was in company with Alex. Myatt at his house and had conversa.
tion on business, He was anxious to eancel some business transaction, that lind tnken
place between us in December previous; he talked like » man of un=ouid 1l
I mentioned it to others soon after. He talked as though he expect

want. 1 had but one conversation with him and from the wav b tatke

i > ha ¥ 43 + yeay v ) nt 1hi ; i i .
think he was fit to transact hu:»!:“x_a.\, L dont think he then bad iy :

— 1 . e
he would come to want
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And on cross-examination, said that he fixed the time of his visit to Alex. Myatt by
reference to some papers and recollect it was between the 1st and 13th, and 1 think
not later than the 8th_and 9th. Ithought at the time that Alex. Myatt was unfit to do
business, but I thought it produced by sickness. :

S. P. Bentley then testified that he is acquainted with parties, and knew Alex. Myatt
in his lifetime; was in company and conversed with Myatt three or four times between
the 1st and 15th of April, 1861; the first time about the 4th or 5th, and the last time
about the 15th of April 1861. He appeared to be about the same each time, and I
did not consider him fit to transact business at that time. 1 heard Murphy Myatt his
wife, and Josiah Myatt (two of defendants), say that Alex. Myatt had been in that con-
dition of mind for some two, three or four weeks before the first time I saw him. Jo-
siah Myatt stated that about the 1st of March he appeared frightened and said he would
have to go to prison unless he could raise a large sum of money. Alexander Myatt
looked wild and staring at me. He said the land he had bid off for Polly Duncan had
ruined him body and mind, and he should never getover it. From my knowledge of
the transaction of the Duncan land refered to, I am satisfied there was nothing in it to
disturbed his mind as it was worth much more than he was to give for it. Murphy
Myatt, his wife said to him in my presence, if he had taken her advice he would not
have been in the fix he was in; she had .told it, the land transaction, would ruin
him, and it had. Alex. Myatt said he had no pain but trouble on his mind ; and on

Crossexamination said: My business there was to take the Duncan lands off his
hands, refered to above. I accomplished it by taking up the obligation to A. G Henry,
and A. Myatt made a deed to Polly Duncan about April 15th, 1861; and on

Re-examination said, that this land was bought eriginally by Myatt for P’olly Duncan.
Mr. Myatt, A. G. Henry and Polly Duncan all told me so, all the parties interested;
and also Murphy Myatt, expressed themselves satisfied.

Jasper Poul then testified that he is acquainted with the parties, and was with Myatt;
was at the house of Alexander Myatt about the middle of March A. D. 1861; saw him
but did not converse with him ; he had a wild look that was unusual ; saw him walking
around the house apparently without any object, with his head down. 1 did not think
he was able to trancact his business at that time. I went to Alexander Myatt’s house
to get some harness, and should have asked Mr. Myatt, but William Walker (one of
defendants). told me not to do it, for he would be mad, that he was not in his right
mind. Walker gave me the harness and told me not to let the old man see it. The
harness belonged to Alexander Myatt. And on

Cross examination, said that he did not hear him complain, and don’t know that he
was sick; have talked with E. W. Myatt on this matter; Iam a brother of Alexander
Pool.

W. Watkins then testified, that he was acquainted with Alexander Myatt, deceased ;
was at the house of Alexander Myatt, deceased, on or about the 3d of April, A. D. 1861,
for the purpose.of serving a summons on him. I sat down by him and asked him how
he was; he said “he had been wronged so long, that he could not get right”” I
commenced to tell him my business, when Mrs Myatt (his wife, one of defendants),
spoke to me and called me out in the hall, and told me that Mr. Myatt had been very
bad for a few days, that [ would have to explain my business fo ker; I then wrote a
copy of the summons and left it with her. The appearance of Alexander Myatt was
entirely different from what it usually was. .He appeared to be disturbed both in body
and mind. From his appearance [ think he was not at that time of sound mind and
capable of transacting business; and that was the impression I got from Mrs Myatt too,
at that time. F. R. McDonald, Esq, and I think Mrs Walker (one of the defendants),
were in the house then; it was about 10 or 11 o'clock A. M.'; F. R. McDonald was sit-
ting the room when I went in. Mrs. Myatt also requested me to see A, G. Henry and
ask bhim to come down to fix some business, that was preying on his mind.

Alexander Pool testified that he is a son-inlaw of Alexander Myatt but not interested in
suit ; has sold his entire interest in the estate, About the 15th of February 1861, I saw
Alexander Myatt and spoke to him about making a deed, and saw him after that and con-
versed with him at least twice a week until his death. 1 never heard him complain of
sickness or pain of any kind. Between the lst and 15th of March 1861, I saw him ; he
complained of nothing dut kis mind. 1 do not think he was capable of transacting any
business at that time, and he continued to get worse until his death. Between the 1st and
15th of April, 1861, he was crazy. 1 conversed with him several times about this time.
He kept continually repeating that he had broken me up, and wa< broken up himself, and
and that all his property was being destroyed—all of which I knew to be unfounded at
the time. I saw him frequently between the 1st of April, 1861, and to thetime of his death,
and do not think he was capable of transacting any business ; he seemed to grow gradual.
ly and steadily worse. And on

Cross-examination said, that he sold his interest to in the estate of Alexander Myatt to
Jacob Kessner, for $800, the sale was absolute and unconditional. My wife is a half sis
ter to the other children (defendants) of Alexander Myatt; I am on friendly terms and
never had any trouble with the younger children (defendants) of Alexander Myaitt.
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knew Alexander Myatt, deceased. Was not often in A. Myatt’s house in the year 1861,
until after the 15th of April; was there a few times after that. He did not complain of
being sick at any time, he appeared out of his head. I had a conversation with Murphy
Myatt, (defendant,) about the deeds to N. E. Barcroft, L. S. Walker and M. L. Myatt, in
May, 1861. Murphy Myatt told me that Alexander Myatt was complaining so much
about being broken up, that she thought she would have the lands deeded to the children
and that she thought that would satisfy him. She also stated that no person knew of the
waking of the deeds except herself and Esq. McDonald, and that the deeds were not in-
tended to stand, but she intended to keep them until Alexander Myatt got well. She
also said that when she sent a runner after Esq. McDonald, A. Myatt refused three times
to have the Esquire sent for, and he was at the house three hours before said Myatt would
agree to execute the deeds. No other person was present at this conversation except
Murphy Myatt. And on

Cross examination said, that she now resides in the south-west corner of Clay county,
in this State.

Sarak Sugg then testified, that she was in company with Alexander Myatt, deceased,
and stayed all night about April 13, 1861.  He appeared like something was the matter
from his actions and conversations. He did not talk as he always had.  Saw him again
in August and his mind appeared worse. On

Cross-examination said, that he talked rational but did not talk as much as formerly,

and appeared to want to be off to himself and to be in bed.
P. .J. Holcomb then testified as follows: I am 74 years of age; a farmer, and reside in
Bond county. Isaw Alexander Myatt in the spring of 1861, think about the 1st of May, at
his house; he appeared very strangely. When I went, the door of his room was fastened
on the outside ; his wife opened it ; he was walking very fast across the room and went to
and threw himself upon the bed very heavily, and covered himself up, head and all. I
asked him if he was unwell, and he did not answer. T asked again and he then said he
was not unwell. He was very unwilling to converse, but would sometimes answer direct
questions. I saw him again four or five days afterwards, and he appeared more communi-
cative. When he talked on the subject of his property he appeared to be insane,but when
he talked on other subjects he appeared sane. He stated that it appeared to him that all
was gone. I spoke to him about his fine house and barn; he replied they were mere shells,
ouly fit for birds’ nests. I saw him again about two weeks atterwards and he appeared
better but moody. I tried to arouse him by te:ling him of a meeting we once had in
Greenville. He recollected the meeting (which was some twenty years ago) and laughed
heartily at it. I then spoke to him of his crops, which were looking flne, and he replied
they were good for nothing. He spoke frequently of all his property or means being
gone. I said he ought not to mourn for if, that his children were all doing well, and he
replied that his children had worked hard for the property, but now it was all gone. 1
thought him insane on the subject of his property each time I saw him. The first time
Mrs. Myatt went into the room with me and then left the room ; the second time she was
in the other room behind the door and the door open, and the third time she was not in
the room. I had been acquainted with Alexander Myatt twenty five years. As to sol.
vency, think he was never pressed much ; before 1861 I regared him as a business man ;
never knew him so affected before. I was appointed by the City Council to visit the In-
sane Hospital of Cincinnati and see how they were cared for, and acted in that capacity
two or three years : have seen a great many insane persons there ; am satisfied Alexaunder
Myatt was crazy ; this insanity was not equal on all subjects ; he appeared most insane
on the subject of his property, and I do not think he was capable of transacting business
or of disposing of his property. And on

Cross examination, said that he appeared not to be insane on other subjects. Persons
in his sondition are not, as far as I know, sometimes worse and at others better.

Dr. T. 8. Brooks then testified, that he is fortyfive years old, a physician, that he had
practised medicine about twenty years, and was acquainted with Alexander Myatt while
living ; was called professionally to visit Alexander Myatt at his house on the 28th day
of April, A. D. 1861, according to my hooks ; he appeared to be deranged after I had ex-
amined him; he appeared to have no bodily disease ; seemed somewhat debilitated ; he
acted and talked as if he was deranged, and did not know what he was about ; I saw Mus,
Myatt and some others, but do not recollect who; Alexander B. Myatt came for me to go
there ; Mrs. Myatt said he had been deranged some two or three months, and that it grad-
ually increased on him ; I don't suppose that at that time, or while so affected, he was ea
pable of doing business. And on

Oross-examination said, that he cannot give the exact language of Mrs. Myatt ; she con-
veyed the idea to me that his mind had been deranged for a month or two, and that it had
gradually increased on him ; with regard to bodily disease, I mean, that so far as f was
capable of jndging, I think he had no bodily disease ; I examined his pulse, it did not in-
dicate disease.

EVIDENCE FOR DEFENDANTS.

#. B. McDonald was then called, and, being sworn, testified that he was acquainted
with the parties, and was with Alexander Myatt; was present when certain deeds were
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wsvwavnu e sdoday of April, AL D, 1861, Had been acquainted with (]éy-
ceased for twenty yvears; hal seen him frequently just before the deeds were executed ;
could not say how often; had acted with him a number of years as scheol officers ; was
at the house half the day the day the deeds were executed ; Sheriff Watkins and Joel
Wilmirth were there and the family ; Watkins read a summons to Myatt in relation to
the partition of some lands; Myatt was then in bed

When witness went there he (Myatt) appeared troubled ; said he understood Dr.
Gunn and his daughter had sued him, but after the Sheriff served the summons he be.
came satisfied that the Doctor had not sued him. He conversed principally about being
sued until Sheriff Watkins came, and he talked of making the deeds. His conversa-
tion was as rational as usual; he deseribed the lands without refering to any deeds,
except one piece. [ saw nothing uncommon about his actions ; he sat up part of the
time by the fire; he seemed to be in very feeble health ; looked bad and pale; consid-
ered his mind 2s sound at that time as at any other time 1 conversed with him. Wit-
ness heard no conversation between Sheriff Watkins and old Mrs. Myatt (widow).
Thinks he could have heard it if there had been ; they were not out of the room together
till Watkins left, and he went out alone; does not recolleet any conversation between
Alexander Myatt and his wife about the deeds, except that after the deeds were made.
Myatt handed the deeds to his wife and told her to take care of them for the girls. |
believed then, and believe still, that he was then sane, or I should not have executed
the deeds.

And in reply to the question, whether he knew anything more that would benefit de
fendants. witness said that a year or eighteen months before he (Myatt) had told wit-
ness that he intended to deed the home place to the two youngest girls.

On cross-examination, said that William Walker, one of the defendants, came for wit
ness to go and make the deeds; witness sta‘ed at about seven o’clock next morning.
and arrived at Myatt's about eight o'clock ; the deeds were made about twelve o'clock ;
thinks two deeds were made that day ; cannot say whether a third deed for some tim-
ber land in Clinton county was made ; there were other lands inleuded besides the home
place. Watkins came about ten o’clock

Ques. 10. * Did not Mr, Myatt refuse, objeet or decline, for some time after you went
there to make the deeds ? if so, how long ?”

Ans.  He did not refuse to make the deeds, but did not make them till after Watkins
left.

Ques. 11. At what time in the day did he say - there was no use in his making the
deeds, that he would be broken up anyhow ?”

Ans. The time he told me that was between eight and ten o’clock ; he told me after
I got to the house that he had sent for e to make some deeds, but that he did not
know whether it would be of any use or not, as he understood that he was sued, and ex-
pected to be broken up  He mentioned this several times ; he said he understood that
Dr. Gunn had sued him. I understood that morning that Joel Wilmirth had told him
he was sued. 1t was talked of by the fawily in M». Myati’'s presence.

Joel Wilmirth is a son ot Mrs. Myatt (widow), and a halt brother of defendant’s
From the conversation, the supposed cause of Dr. Gunn’: suit was concerning a deed
made by Josiah Myatt and wife (Dr. Gunn’s daughter) to <lexander Myatt ; that deed
was acknowledged before witness; and froin his knowledge of the transaction, he could
see no reason why it should seriously disturb Mr. Myatt’s mind or cause a reasonable
fear of bankruptey, either from want of validity in the deed or in any other respect.

Ques. 19.  Could Dr. Gunn or his daughter set up any other claim than an uncertain
and unattached dower interest in the land depending on the life or death of Josiah
Myatt, her husband ?

Auns. 19, “ 1 do not know ; the land was foreclosed at administrator’s sale by Josiah
Myatt, and then deeded by him to Alexander Myatt "

Witness does not recollect that he heard Myatt mention, that morning any other rea-
son why he was in danger of being broken up; did not examine the state of Myatt's
health.

When Sheriff Watkins rode up to the gate, Mr. Myatt was sitting up ; he said, there
comes Watkins, and went to bed.

I do not recollect when | first saw the change in Mr Myatt showing abberation of
mind ; think it was two or three weeks after making the deeds.

Witness was thea askel whether on or about April 4th, 1861, while riding
with F. Marion Gordon,in a conversation with him, he did not say that he had on the
day before made some deeds for Alexander Myatt which would not stand in law 2 That
Myatt was not sick, but affected in his mind? That the deeds were made because he
thought he would be broken up ?  That he (witness) thought the deeds were made for
the purpose of defrauding the older children, and Mrs Myatt intended that? That he
(witness) thought the deeds were made for the purpose of defrauding Elisha Duncan’s
creditors, and that was the intention of the parties? That when Watkins came Myatt
Jumped into bed and covered his head up?  That Myatt, on the day the deeds were
made, was all the time declaring that he was broken up: that he (Myatt) was a damned
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hypocrite too, and that you (Witness) thought he was crazy ; that you (Witness) fixed
the deeds as you have always done his business and knew the land ; that old Mrs. Myatt
(A. Myatt's wife) told yon who to fix it to, and that after Watkins left Mrs. Myatt took
him (A. Myatt) out and talked to him a long time before he could be got to sign the deeds,
and that she and the other members of the family continued to urge upon A. Myatt, that
Dr. Gunn had sued him-——and if the deeds were not made that Dr. Gunn and Elisha
Duncan’s creditors would ruin him, or words to that effect. To all which Witness replied
that he did not recollect having any such cnversation with Gordon or telling him anything
about the deeds, or using any such language. '

Ques. 32. Witness was also asked whether in conversation &e., he did not tell Josiah
Whittey, that it was three hours after he went there before he could get him to make
the deeds.

Ques. 33. That when Watkins came in, Myatt got into the bed and covered him-
self up head and all, and that when Watkins came in and asked for him Mrs. Myatt point-
ed to the bed, when the sheriff uncovered him and read the summons to him.

Ques. 36. That Myatt talked that morning all kinds of nonsense about being broken
up by Dr. Gunn and his daughter sueing him, and that he (Myatt) would be imprisoned
on account of some misconduct in office. To which witness replied that he did not recol-
lect saying anything of the kind—or any conversation with Josiah Whittey.



88

89

90

91

93

94

95

48

161

109

6

Eli McCracken then testified that he was acquainted with Alexander Myatt ; heard him
say something about deeding his homestead to his two youngest daughters, thinks this
was in the sring of 1860—he told me so afterwards; don’t know how often but more than
once ; saw Myatt and his wife at my house I think about the 23d day of April, 1861 ;
Witness went to town with them ; he, Myatt, acted like a man afflicted; he was not well ;
he talked like a man that had a good deal of trouble and care on his mind. Witness re-
quested him to ask a blessing at the table and he did so as usual ; my impression is that
he prayed with the family in the morning.

And on cross examination, witness said, that when Myatt was at my house, it appeared to
me that he (Myatt) thought that he could mnot attend to his ordinary business, and it
troubled him; he was grieving over the business between him and the Duncan’s; witness
never saw him (Myatt) in such a desponding state of mind before as he was on the night
he stayed at (witnesses) house. “I think from my knowledge of his affaias there was
nothing to make him so desponding if he had been well.” Witness thinks he was at
Myatt’s twice between April 1st. 1861, and the time Myatt stayed at his house ; was there
with Wesley Myatt ; heard him tell the old man that he had deeded his home away that
was what was the matter ; does not recollect repeating the conversation to Alex. Pool
shortly afterwards ; do not recollect at that time telling Pool that A. B. Myatt had said
that Alex Myatt was worse and had been trying to kill himself. Witness went to the
house of Wesley Myatt the Monday following the time they were together at Alexander
Myatt’s mentioned above, at the request of the family to tell him (Wesley) not to come
to Alexander Myatt’s any more and say anything about the deeds to him (Alexander
Myatt) for it excited him and made him worse. Witness may have advised Wesley to
take the old man home with him ; do remember advising the old man to go around among
his children.

Alexander B. Myatt then testified that he thinks he was not at his father’s house on
the 3d of April, 1861, but was there the day before and the day after, and frequently both
in March and April 1861. There was nothing uncommon in his appearance ; he was part
of the time in bed, and was unwell ; did not see anything unusual in his talk and actions
for a man as sick as he was. In the month of April he attended to most of his business
around home; he gave me (witness) instructions as usual.

Witness thinks he issued one or two executions in April 1861 ; witness wrote them as
he had done hefore. Alexander Myatt was his father and witness had always lived near
him. Alexander Myatt made some deedsto Kary Barcroft, Sarah Walker and Murphy
L. Myatt; did not see them executed but they are dated April 3d,.1261. He (Alexander
Myatt) told me years before and frequently afterwards thathe intended to deed the home-
place to the two youngest girls—and Mrs. Barcroft was to be made equal. There was
nothing unusual about his health-

Thinks one of the executions was issued by his father after the deeds were made.
Thinks that his father was capable of attending to his business. Does not think that
any one could detect mental unsoundness from his conduct. And on cross-examination
witness said that he is one of the defendants in this suit, is the brother of Nancy E. Bar
croft, Sarah Walker and Murphy Myatt, and the son of Murphy Myatt one of the De-
fendants—and half-brother to Wesley Myatt, Mrs. Cole, Mrs. Kessner and Mrs, Duncan.

Alexander Myatt became sick about the last of March, was part of the time in bed and
part up until the 4th of September, he did not recover, he was sometime~ better and some-
times worse. Does not recollect that he was worse in July than June; in June he was as
bad as in July ; does not know that he was worse in June than in May; thinks he was
worse in May than in April; he sometimes was better for a whole day or two. Cannot
say what disease he was afflicted with, he was taken down with rheumatism first, com-
plained of his wrists and knee-joints.

Ques. 11.  When you speak of his being better and worse, do you refer to the rheuma-
tism ?

Ans.  Partly, and partly other things.

Ques. 12. What other things ?

Ans. He got so about the last of April, or the first of May, that I do not think he was
in his right mind. Dr. Brooks was called in once only ; does not know when he stoped
sh: ving him. Witness cannot tell how long after April 8d he noticed that his mind was
diseased, says that he started with him to Jacksonville Lunatic Asylam-——thinks he started
to the asylum about the 19th of May. Does not recollect telling Alex Pool, on the day
Eli McCracken and Wesley Myatt were at A. Myatt’s house, that he was trying to kill
himself.

Heard father say that trouble and rheumatism were working ou him, he ocmplained that
the greatest part of the trouble was from Elisha Duncan’s business ; doesn’t know when
Elisha Duncan’s business was taken out of his hands Alexander Myatt hung himself about
September 4th, 1861. Does not recollect anything about the conversation about the deed.

On re-cxamination says, that he first discovered that something was wrong with his
father about the last of April or the first of May. I understood deeds were made with
my fathers previous desire to the girls.
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Joel Wilmirth then testified, that he was acquainted with Alexander Myatt while liv
ing, and about the 3d of April saw him almost every day ; was at his (Myatt's) house
on April 3d and transacted some business with him ; he was lying on the bed ; said he
was sick, but talked as sensible as ever he did. ‘1 guess he was sick, but what ailed
him I do not know.” Was at his (Myatt's) house afterwards, during April and May, as
often as once a week I think it was some time in May [ first noticed and thought he
was not just right.” Alexander Myatt raised me; 1 was acquainted with him inti-
mately ; thinks Alexander Myatt was of sound mind on the 3d of April. On cross-ex-
amination, said that

Murphy Myatt is his mother; the other defendants (except Barcroft and Walker)
are half brothers and sisters.

Witness went to Alexander Myatt's April 3d, 1861, about eight o’clock in the morn-
ing ; went to tell him that Dr. Gunn was going to sue him about some property that
Josiah Myatt (his daughter’s husband) had left in his hands, as Dr. Gunn thought;
thinks he stayed with him about three hours that day; F. R. McDonald came just as
witness left. ~Witness told Alexander Myatt Dr. Gunn had come up (to Greenville) to
sue him ; saw Alexander Myatt five or six days after he was up and some better ; don’t
think he ever got well ; don’t know what the disease was ; he was sometimes worse and
sometimes better ; heard him first complain of this disease about the last of March.

Ques. 12. “Did he not, with the exception of short intervals, get gradually worse
until August ?”

Ans 1 think he was worse ou the 3d day of April, 1861, than he was between that

time and August when I saw him.”  Witness does not recollect whether there was any

change in the character of the disease. And on re examination :

Ques. 1. In questions 8,9, 10, 11, 12, 13, 14, asked you on cross-examination,
do you refer to Alexander Myatt's sickness of body or mind ?

Ans. 1 think both.,”

On the 3d of April [ meant he was sick in body and bothered in his mand too about

his worldly matters.
A. J. Hughes then testified, that he took the acknowledgment of a deed from Alexander
Myatt and wife ; cannot tell the time nor who it was to; thouzht him in his right mind
then ; think it was in the spring of 1861.

On cross-examination, said he was with him but a half hour.

REBUTTING TESTIMONY FOR PLAINTIFF.

Alezander Pool, ve-called, testitied that he thinks he was in company with Alexander
Myatt twenty times between the middle of March and last of april, A. D. 1861 ; Myatt
acted dull and grum, sometimes talked but little, sometimes tallked a good deal; he
would be up and down, and looked sirange: about the latter part of April he was much
worse. When I asked him what was the matter, he would reply, that everything he
had was about to be destroyed by his wife and family ; that he had destroyed much of
his property himself and would be broken up anyhow.

His actions were quite different from what they were before March 1861; he acted
stupid and dull ; his eyes had a wild look ; he was suspicious of every person that came
about him ; his conversation was different in this, that he talked all the time about be-
ing broken up and losmg his property, which he never did when he was at himself. I
cannot tell the exact time I first noticed this change, but think it was about the 1:t of
March, 1861 ; he did not attend to his business as usual about the farm ; it was done
by the family and a young man named Elisha Powell. From the middle of March 1861,
to the middle of April 1861, he did no business with me nor with any one else in my
presence

Eli McCracken and myself had a conversation about what took place when he and
Wesley Myatt were at Alexander Myatt’s. MeCracken said that Weslev asked about
the deeds, and said the old man had deeded away his home, and that was what was the
matter with him ; and that the old lady (Mrs. Myatt) had better destroy the deeds; the
old lady replied that she had the deeds and would keep them till the old man got well,
then the old man could do what he pleased with them.

Alexander B. Myatt, when he came for the old lady on the day that McCracken and
Wesley Myatt were at Alexander Myatt's house, told Mrs Myatt and myself that Alex
ander Myatt was on the porch trying to kill himself with a razor, and that they could
not get the razor away from him, and wanted her to go home.

Mrs. Murphy Myatt told me that they had to keep the razor from Alexander Myatt,
for she thought he would kil himself; she said this had been done from the time when
Alexander B. Myatt said he attempted to kill himself on the porch  On

Cross-examination said, that there is no unfriendly feeling between the younger mem-
bers of Myatt’s family and myself and family, and there has never been that I know
of. It was along through April, 1861, that 1 heard Myatt so often speak of so much
property being destroyed. [ was often with him until he hang himself.

During March and April he was gradually getting worse; I never saw him when I
thought him any better; i know that it was about the 1st of March, A. D. 1861, that I
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first discovered that there was anything wrong with Alexander Myatt, from the date of
a deed mentioned in my first examination, and. my attempting to have that acknow-
ledged at that time.

The time referred to (when speaking of A. B. Myatt’s saying that the old man was
about to kill himself with a razor) was about the 18th or 19th of pril, 1861.

Some time abeut the 1st of April, 1861, | was at Myatt’s spaying hogs ; young Powell,
Walker (defendant), and Joel Wilmirth were there; we talked about the manner of
spaying ; don’t know as anything was said to the old man about it; I think some one
asked him if the thread was the right size, and he replied it was.

Did not tell Joel Wilmirth that I thought Alexander Myatt foolish for deeding his
land away to his younger children. Joel Wilmarth came to my house and told about
the deeds being made; my wife said something ; Irequested her to make no fuss, there
was no use in fretting; did not say that her father (A. Myatt) had done well for us in
the way of property; did nottell Joel Wilmirth or A B. Myatt that Alex. Myatt was
not erazy—only sick or hyppoid ; do not know of A. Myatt doing any business after
April 1st, 1861 ; have known Alexander Myatt about twenty-nine years; don’t know of
his property before his last marriage; has made considerable since; was an active, stir-
ring business man when well.

On re-examination, said that tw) of the defendants, Murphy Myatt and A. B. Myatt,
told me, during March or April, that A. Myatt was getting worse all the time. Walker
(on the first day of spaying hogs) told me the old man was all the time growling about
eating too much, and Walker said he told him that was going too far. Alex. Myatt
had double the amount of land and personal property at the time the older children left
home than he had when he executed the deeds in 1861. I think he gave 40 acres to
K. C. Cole, and 80 acres to my wife—each tract worth about §100. The shares deeded
to the two youngest girls in April 3d, 1861, were worth $2,000 each, and to the other
girl $1,100. »

Wilmirth concurred with Walker in what he said on the day of spaying hogs. Mur-
phy Myatt and A. B. Myatt told me at different times, from March until he died, that
A. Myatt was continually getting worse.

Francis M. Gordon testified that he was forty years of age, and was a farmer, knew Al-
exander Myatt when living. ;

Ques. 3. Did not you have a conversation with F. R. McDonnald on or about the 4th
day of April, 1861, while riding with him ¢ If so state whether i sald conversation he
used the following language, viz @ “ That he (McDonnald) had the day before made
some deeds for Alexander Myatt that he thought would not stand iu law, or words to that
effect 7

Ans. I had a conversation with Mrv. MecDonnald while riding on the day of Loug John
Burnside’s sale. I think it was about the 4th day of April, 1361." He told me that he
had made some deeds for Mr. Myatt the day before, or the other Jay, and that he did not
think Mr, Myatt was competent to make the deeds as he (Myatt) asked him what he
wanted him to sign the deeds for, and he also asked if they wanted to break him up.

Ques. 4. Questions No. 28, 29, 30, 46, 47, 48 and 49, set out on record page 80, 81,
82, 83, 84, 85 and 86 were then read to witness Gordon, and he was asked to state wheth-
er in the same conversation McDonnald did not use the language in such questions men-
tioned, or in either of them, or any part of either of them, or words to that efiect, if so,
which and what part thereof was used by MceDonnald ?

Ans He used the words mentioned in Question No. 28, substantially, and that he did
not think Mr. Myatt capable of doing business. As to the language used in Question No.
29, McDonnald said, that they impressed it upon Myatt to sign the deeds to save the
property from the ereditors of Elisha Duncan, as they would break him up if he did not
sion the deeds, or words to that effect. Asto the language used in Question No. 30,
there was nothing said about defrauding the older children, but that they wanted him
(Alexander Myatt) to execnte the deeds to make the younger children egnal with the old-
or ones. As to the langnage used in Question No. 46, he (McDonald) told me that the
old man thought that the deeds were made to defraud Elisha Dutican’s ereditors, but that
the old lady thought the deeds were made to secnre the property to the younger children,
and that she wanted it done then as she found the old man’s mind was failing him.  As to
Question No. 47, he (McDonnald) used the langnage mentioned in said question as near as
I can recollect.  As to Question No. 49, he [ Me¢Donal 1] used the langnage mentioned ex
cepting that relating to old Mrs. Myatt taking Alexander Myatt out and talking to him,
[ think he said she sat by the bed and talked to him, and that they told him [ Alexander
Myatt] that Dr. Gunn had sued him and Klisha Duncan together, and that if he did sign
the deeds the Doctor would come on to him and break him up as Elisha Duncin had no
property.

And ‘on Cross examination said, that McDonald was going to the prairie to show me
cattle I wished to buy. 1 was with him from one to three hours, were alone while hunt-
ing cattle. MecDonald conveyed the idea to me that the deeds were made to secure the
ydimger c¢hildren, but that the old man thought it was to keep Elisha Duncan’s creditors
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from taking it from him. In a conversation with Jacob Kessuer I told him MecDonald
was the only witness he wanted, that he had told me so and so as above.

Josiak Whittey then testified, that he had a conversation with F. R. McDonnald while
coming to Greenville Circuit Court the Spring after Myatt died. McDonald used the lan-
guage used Question 32, or something like it. He used all the language mentioned in
Questisd 33, except Myatt's coveringup his head I think he used language in substance as
Questson 36.

QUESTIONS REFERED TO BY GORDON AND WHITTEY.

Ques. 28. Did you not tell F. M. Gordon that Mr. Myatt was not sick, but that he was
affected in his mind, or that his mind was wrong, or words to that effect ?

Ques. 29. Did you not tell Gordon that Alexander Myatt made the deeds because he
thought he was going to be broken up, or words to that effect ?

Ques. 30. Diﬁ you not tell Gordon in the same conversaton, that you thought the deeds
were made for the purpose of defrauding the older children, and that you thought in par-
ticular that was the intention of Mrs, Myatt, or words to that effect ?

Ques. 47.  Did you not also tell F. M. Gordon that when Watkins came ,Alexander My -
att jumped into bed and covered up his head ?

Ques. 48. Did you not at the same time tell (Gordon, that Alexander Myatt on the
day on which the deeds were made, was all the time declaring that he was broken up, that
he (Myatt) was a damned hypocrite too, and that you (witness) thought he (Myatt) was
crazy ! -

QZes. 49.  Did you not also tell Gordon, that you (witness) fixed his deed« yourself as
you always done his business and knew the lands. That old Mrs. Myatt (A. Myatt’s wife)
told you who to fix it to, and that after Watkins left Mrs. Myatt, his wife took him (A.
Myatt) out and talked to him along time before he could be got to sign the deeds, and
that A. Myatt’s wife and the other members of the family, atter Watkins left, continued to
urge upon A. Myatt that Gunn had sued him and that if the deeds were not made that
Gunn’s and Elisha Duncan’s ereditors would sue him ?

Ques. 32 Did you not tell Whittey that it was three hows after you went to Mr, My-
att’s hefore they could persuade him to make the deeds ?

Ques. 33.  Did you not at the same time tell Whittey, that when Mr. Watkins came
Mr. Myatt went and got into bed and covered himself up head and all and that when
Mr. Watkins came in and asked for him, Mrs. Myatt pointed to the bed, and the sheriff
went to the bed and uncovered him and read the summons to him, or words to that effect ?

Ques. 36.  Did you tell Whittey at the same time, that Alexander Myatt talked to you
the morning you went there, all kinds of nonsense ahout being broken up by Gunn and
his daughters sueing him, and his going to be imprisoned on account of some misconduct
in office, or words to that effect ?

Nathaniel .J. Floyd then testified that the sale of John Burnside's (called Long John
Burnside) refered to by F. M. Gordon, was on the 4th of April 1861,

E. R. Lioyd then testified, that he had a conversation with McDonald in the Spring
or Summer of 1861 concerning the execution of deeds to Barcroft and Walker, soon after
they were made, as McDonald said. MeDonald said Myatt sometimes acted eurious,
and sometiomes as though he was at himself ; said he threw himself on the bed and said
he was ruined, in consequence of a threatened lawsuit with Dr. Gunn; when he saw the
sheriff coming.

John B. King then testified, that McDonald told him the next day after deeds were made
that Myatt sometimes acted crazy— and sometimes not, and told me that when Le saw sher-
iff Watkins come he threw himself on the bed exclaiming that he was a ruined man.
About the last of Februuary 1861, Joel Willmirth told me that old man Myatt was, or
was about going crazy. I proposed to go and see him, when he told me it made him
worse for people to call on him, this he told me about the last of March. Lives near Will-
wirth, and heard him frequently say hefore April 1st, 1861, that he thought A. Myatt
crazy, :

Nancy Ferrell then testified, that she called to see Mr. Myatt between the first and mid-
dle of April; he seemed in great agony of mind, kept getting up and down—apparently
greatly distressed about his money or property, looked at some of his papers and tried to
pacify him, at the request of Mrs. Myatt, his wife ; who said she had tried to but could
not ; she said he had been going on so for two or three weeks. His (A. Myatt’s) manner
and conversation was entirely different from his usual manner—he acted and talked like a
crazy man—thinks he complained of nothing but agony of mind ; witness to pacify him
told him of a mecting to be held and to put his trust in God. He replied not to talk
to him about meeting, it was no time for him to pray or put his trust in God. Saw him
once or twice afterwards, he appeared more crazy : I do not think he was capable of trans.
acting any business on the day I first went there,

Mrs. Minerva McNeil then testified, that she saw Mr. Alexander Myatt on Saturday of
the first week of the Circait Courtin April 1861, did not seem to be in his right mind ;
about all he had to say was about an officer being after him to put him in jail. Do not
think he was fit to transact business, he did not appear like himself ; he looked bad.
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Mrs Myatt [his wife] in reply to a question as to how long he had been crazy, said it
was about ten weeks, but that he was not crazy all the time as then ; was with Mr. Myatt
from morning till evening, Wesley Myatt’s wife and old Mrs. Myatt were present.

Robert J. Stevenson then testified, that he had been intimately acquainted with Alex-
ander Myatt for twelve years. Sometime between the 20th and last of April, 1861,
went to his house with my wife to see him, my wife went in and came running back
saying he [Myatt] cursed and swore so she could not stay, T went in and found it so,
could get nothing out of him. Saw him afterwards, he appeared about the same, was
satisfied both times he was not at himself. Never heard him swear before. William
Walker, when speaking about a plow, said witness must not go to Myatt it would put him
all out of sorts, and Mrs, Myatt [wife] said he had two or three such spells of swearing be-
fore the day witness first saw him. Does not think Myatt was in his right mind, or fit
to do business.

Dr. Jenkins Mattinly then testified, that he is a physician ; saw Myatt about the mid-
dle of May, 1861 ; he appeared very feeble, and his mind much out of balance; he gave
me his hand and asked me what I came for; appeared to know me. Witness replied, that
he had come to see him, when he turned his back to me and I could get no more out of
him. I did not examine the state of his health ; was satisfied he was not capable of trans-
acting business. A few days before I c:lled, in conversation with A. B. Myatt, he request-
od witness to call as a friend ; can give his exact words, but understood him to say the old
man was Crazy.

William Tucker then testified, that he had been acquainted with Alexander Myatt thir-
ty years; think I saw him at his house the first week in April; called on him; he ap-
peared feeble and much changed ; saw him at the barn, wandering around like a man out
of his mind ; T stoped to settle with him, but seeing his condition, did not mention 1t
did not think him capable of doing business; heard in the neighborhood that he was
crazy a month before

Elizabeth Lioyd then testified, that she heard conversation between McDonald and her
hushand about a week after TeDonald said the deeds were made; heard MecDonald say
that Myatt acted strangely, d&e.

Her husband asked McDonald what would be the result if the older children tried to
break the deeds ; McDonald replied that if they could prove the fact, it would be like a
crazy man’s will he had heard of, and if they ecalled on him (McDonald) he would have to
say that Myatt was not vight.

Resides near, and often heard the opinion expressed by the neighbors, in the winter and
spring of 1861, that he was crazy and unfit for business.

Henrg Sharp, re-called, then testified, that about the 1st of April, A. D. 1861, he was
in company with Alex. Myatt at his house; that Alexander Myatt then told him that he
intended to assist Wesley Myatt and his older children more that he had done, that he
had not done as much for them as for the younger ones, and that the reason was that
his wife wonld not let him ; this was at the time spoken of in his previous examination.

HFRRORS:
I. The Court erred in dismissing the complainants Bill.
[L The Court erred in not decreeing the cancellation of deed as prayed in said Bill.
[II. The Court erred in not decreeing relief to complalnants.

O'MELVENY & HOUCK,
Att'ys for Appellanis.



DBrief of Counsel for Appellants.

1. This bill in Chancery prays, that two deeds be cancelled, one to Sarah C. Walker and Lonisa
Myatt, and one to Nancy E. Bareroft, represented to have been made by Alexander Myatt, April
3d, 1861, for the lands deseribed in the bill.

{It appears that Nancy Bareroft and her husband declined to claim under the deed to
them, and the hill was as to them, taken for confessed, and that deed cancelled. |

The grounds for declaring the deed bad, are :

Ist.  That Marphy Myatt, the second wife of the vendor, procured it to he executed by fraud.

2d. That at the date of executing that deed, the vendor was non COMpPos mentis.

8d.  That if this is not true, there was no sufficient delivery,

1. It is the #o0 common example of step-mothers to seek to secure the property of the common father
to their own off spring, and that Mis. Murphy Myatt sought this is impressed upon this whole
case, whether that result shall stand, depends upon the decision of this case on the facts proved.

L. The questions in the record are not disputed points of law, so muach as what the proof really
establishes as the facts of the case.  If Alexander Myatt, whose mind, as we think the proof shows,
from March to the third of April 1861, was vibrating on the verge of insanity ; or, if on that
day though sane, he was falsely impo-ed upon by threatened groundless litigation, was in-
duced under such cireumstances to make the deed, complainants ought to have the relief prayed, or,
iff we regard it, the proot most conclusively established that he was before, and at the time the deeds
were executed non compos mentis, then the velief should be granted,

2. The witnesses for the defence, wilfully, it is helieved, seek to disguise the fact of insanity un-
der the name of sickaess.

1. There was no gronndj of litigation whatever, as we can discover from the proof, between Gunn
or Duncan and old Mr. Myatt. Certainly all the proof of the defendants shows no grounds existed
alceulated to disturb a sane mind. There is no evidence whatever, that any such litigation was
ever commenced or threatened, = These facts true two conelusions are irresistable:  1st. That old
Mr: Myatt had conceived the insane delusion that he was ruined ; about to be hroken ap ; likely to
be involved in litigation.  2ds That the family knew this insanity to have riveted itself on his mind
and influenecd it by falsely representing it to be true. The old ludy tells him in presence of Beutly,
that the purchase of the Duncan land ruined him, and Wilmirth reports on the morning of the day
the deed was made, what he must have known to have been a falsehood, that he was sued, &e., by
Guun,

2. The declarations of the different members of the family concur in this, that whatever his af
fliction was, it commenced in March, 1861. Mrs. Myatt and Joseph Myatt tel) Bently in the he-
ginning of April, probably on the 4tlfor 5th, that for two, three or four weeks previous the old man
bad been in that condition of mind § that ahout the first of March he had become frightened and
said he would have to go to prison.  About the middle of March Walker, a member of the family
said to Jasper Pool when he went to horrow the harness, that the old man wes not in his right
mind.  Alexander Pool saw him on the 15th of March, and he then made no complaint of body but
complained of his mind. He saw him once or twice a week after that till his death, and he was in.
capable afterwards as in Mareh to do business, and continned to grow worse and worse till his death.
To Dr Brooks, who was called on the 28th day of April, old Mrs. Myatt said, that the old man
had been deranged for about two or three months previous. The coneurrent reputation in the family
and neighborhood is, that insanity had set in on Alexander Myatt’s mind in March.

3. It the Court is satisfied. from the Evidence, that in March the mind of Myatt was affected
by either a confirmed or partial insanity only, it puts the burthen of proof on defendants, and
they must show that old Myatt was of “ disposing mind” on the 3d day of April, when the deeds
were executed 3 DPhillips on Evidence, 272 and 293 (Cowen & Hill.) 1 Greenleaf on Evidenece,
V. 42. 2 Greenleaf on Evidence, 0. 371.) But what was the condition of Myatt’s mind before that
time and on that day? Wilmarth, the defendants’ own witness, swears, that Myatt on that day was
worse than he was between that day and August. Watkins, the then Sheriff and afterwards
member of the Legislature, saw him on the 3d day of April, at about 10 or 11 o'clock, and
swears that the old man said “that he had been wronged so long that he could not get right ;”
that he looked different, and was *‘not at that time of sound mind.” Hen vy Sharp swears, that
he saw old Myatt two weeks before the 15th of April (which would be on the 1stor 2d of April),
and that then he was not “calculated to transact business ;7 that he told him *his mind was
gone;” that he had an “unusual look,” and that then he had no bodily discase. A. G. Henry
swears, that he saw Myatt between the 1st and 18th of April, and that when he saw him “he
thinks he was not fit to transact business.” Jasper Pool testifies, that he was at the old man’s
house in the middle of March, and that then “he had a wild look that was unusual.” Alexander
Pool then swears, that he saw old Myatt between the 1st and 15th of March, and that then he
“complained of his mind,” and that between the lst and 15th of April “he was crazy” But
even McDonald, the defendants’ main wit ess, though he is conclusively d-monstrated as unwor.
thy of belief, testifies, that on the day the deeds were signed old Myatt frequently talked of “‘be-
ing broken up,” for which complaint MeDonald even could see no reason. And again, dlevander
B. Myatt, one of defendants’s witnesses swears that the old man became sick about the last of
March. And Wilmarth swears positively that on the 3d day of April the old man was sick both
in body and mind. Especially, however, is the testimony of Alexander Pool, on being re-called,
worthy of note, for his picture of the old man in March, as he walked about, “stupid and dull,”
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with his eyes looking wild ; his suspicions of every person coming about him, and talking “all
the time about being broken up and losing his property,” conclusively demonstrates that the
old man had lost his mental balance. _

Then, too, the admissions of old Mrs. Myatt to Martha Pool, that no one but Esquire McDon-
ald and herself knew of the deed, and that she had sent for the ’Squire, and that for three hours
old Myatt refused to execute the deeds, and that the deeds were not intended to stand ; and the
fact that she told Dr. Brooks, on the 28th of April, that he had been in this deranged state for
two or three months show, that the overthrow of his reason was familiar to her.

Arguments on 7his Evidence, to #his Court, as to what it proves is perhaps superfluous. Close an
alysis and reflection upon it, will convince the judgment of
5 1qlt That Myatt was not sick physically, but deranged mentally, from the first of March to his
leath.

2d. That this is a clear case of delusion, hallucination on the subject of approaching poverty.

3d. That his wife and family knew this, and falsely exaggerated the cause of his imaginary fears,
and by that fraud obtained the deed—ew - .9 (peovec, , B3 ) tvtealset oy 3

.oz 4th. That instead of the proof showing, that the deeds were executed at a lucid interval, the proof

is, that he was worse mentally on that day than usual.

5th. The deeds were not really delivered, for the old woman said they were not to stand; and
they were not recorded until after the old man’s death which is a significant fact. On the whole
evidence to affirm the deed to have been made free from fraud, and that when executed Myatt was
compos mentis, is as we view the facts impossible.

O'MELVENY & HOUCK,
For Appellants.
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The law presumes every man to be sane, and the burthen of proving
insanity rests on the party aileging it. See Ist Greenleaf, 9 42, and 2.
Grenleaf Evidence, sec, 373, and Juckson vs Vandasen, 5 John. R. 154.'
Grabill vs Barr, 3 Penp, State R. 4 also Walkex ‘Awerican Law,

As to the manner of proving insanity, see 2d Greeni. Ev. 1[ 371
he opmlon of witnesses is no nwdence in cases of insanity unlesz they

See Van Horu vs Keenan, 28 IlL, page 443,
hief Justice Breeze) says : “Peréam other than

he ;schmg the testimony of a witness is differest in chan-
om the mode at law as we understand it.  See 3d Greenl. 9 848 ; see
: ‘also 1st Greenl. 1 471 and 472 and notes. In this case there was no pro-

per foundation either in law or equity first laid for the attempt to impeach

ces the questions and answers were objected to by Jlefendant, and were
highly improper. The very answers desired were put into the witnesses’
mouths. by the attorney asking the questions. ‘

A co. defepdant may be a witness for another, especially if bhis inter-
ust be adverse to the party calling him, or if he have no interest in the case,
or his interest be balanced in this case, A. B. Myatt being a mere nominal -
party, as by his testimony it will be seen, or in fact as he had no deed te

o proportion. See 3d Greenl. Evidence,  318.
We apprehend there are but few questions arising in the whole scope

erning all similar cases than vpon this very subject of insanity. Every such
therefore must, to a considerable degree, rest upon the facts and sur-
cireumstances of the same for its proper solution and un derstandipg.

McDonald and MecCrackin’s testimony by any of the witnesses introduced
for that purpose except it may be Gordon and Whitley and in those instau- 5

set aside, his interest was to have this set aside so that he might share hig :

of our jurisprudence where it is so difficult to lay down general rules gov- .

!
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“the evidence show Myatt to have been demented on the day, or soon
s or just before these deeds were executed by him, they must be set

aside necessarily. We do not so understand the rule. Suppose Myatt
bad given a bond for a deed when there was no pretense that he was de-
mented months or years before it was to be made, would any lawyer say
that because he was somewhat deranged in mind o 'he day he merely me-
chanically executed the deed, that therefors it was void. We think nos.
‘ A deed is not a contract, it is only evidence of a previous contract. Every
_ one must know that aside from statutory provisions, a verbal contract is as
o good as a written one with all the stamps and seals in the universe upon it.
» So in this case, it abundantly and clearly appears from the evidence of Me-
Crackin, A. B. Myatt and McDonald, and perhaps others, that Alex. Myatt
long before, nay, years before the 3d of April, 1861, had said and declared
often, when there was no cort of doabt of his sanity, he intended to deed
i&e home place to his three youngest girls, the very thing which he did do,
~ggpears from tuis record

This record further shows thac Myatt had pronded for the older chil-

ildren. 'Tis true those lands were not so val-

the testimony of McDonald and McCrackin, instead of attacking the witnesses
8o that we could show their good character for truth and veracity.
" Then again by this record (taken in connection with the record of case

No. 11, now pending in this Court,) it will be seen that this same Edward
Wesley Myatt, “Ere the shoes grew cold in which they bore his poor father
to the grave,” commenced an unwarranted, uncalled for and unnecessary
attack upon the character of his own father and brothers and sisters,
charging his father was never legally married to his second wife with whom

he had lived fir some thirty years, and heace he was an adulterer and his

best men that ever lived in this or any other country, and sacrificing the
peace, comfort, good name and standing of the family forever. Like Esau,
éé;_ll his birthright for a mess of potage, a few acres of land.
The chancellor will decide cases like this only upon legal testimony. See
2 Swift, et al, vs. Castle, 23. 1. 209.

8. P. MOORE,
For Appellee,
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brothers and sisters bastards, and thus blackening the memory of one of the
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EdwardW. Myatt, Jacoh Kessner, Pamelia Kessner, Emily C.Cole,
Mary W, Duncan and Elisha Dunean, her hushand. Appellants, )
vs.

\

o g

l\ . : Lot 3ot aped— Sarah L. Appeal tfrom Bond.
Walker and William Walker, her hushand, Murphy L. Myatt,
' < Alexander B. Myatt, Josiah B. M:\r’att, Q(WA%

Murphy.M‘yatt and Williamson Plant, Appellces.

Page «

Summons.

Bill sets out that Alexander Myat, on the 4th day of September, A. D., 1861, departed ~
this life ; that complainants K. W. Myatt, Pamelia Kessner, Emily C. Cole, and Mary W.
Duncan, are his heirs at law; that E. W, Myatt and Jacob Kessner a'so hought the in-
terest of Martha A. Pool another heir in said estate ; that certain other persons, to wit,
Nancy E. Bareroft, intermarried with one Elias Bareroft, Sarah S. Walker, intermarried
b with William Walker, Murphy L. Myatt, William C. Myatt and Alexander B. Myatt,
o being also stated as children of said Alexander Myatt; and Murphy Myatt claiming to he
the widow of said Alexander Myatt, and Williamson Plant are administrators of the estate
of said Alexander Myatt, claim to be heirs at Jaw ;  that said Alexander Myatt never was
married to Murphy Myatt; that said Alexander Myatt died seized of a large amount of
real estate, deseribed in bill.

The Bill farther charges, that the said Alexander Myatt being in possession and having
a large amount of Real Estate, to wit, on the 3d day of April, A. D., 1861, and being de-
mented and of unsound mind, the said Murphy Myatt, conspiring with others, for the pur-
pose of defranding complainants of their interest as heirs in the estate of said Alexander
Myatt, induced the said Alexander Myatt to execute and ackunowledge, certain pretended,
false and frandulent deeds, dated April 84, 1861, as follows, viz: to Sarah S, Walker and -
Murphy Louisa Myart (danghters ot said Murphy Myatt), conveying for and in considera-
tion of $2000; the east half of the east halt of the south-east quarter of section No. 36, and
and the south-west quarter of section 33 (with the exception of 14 acres deeded for ehureh
and graveyard, and 2% acres deeded to A. B. Myatt), all in township 4, north of range 2
west, in Bond county, containing 195 acres ; and, also, on the same day, to Nancy K. Bar-
croft (another daughter of Murphy Myatt), in consideration of $1000, the south half of the
north-west quarter of section 24, and the east half of the south-west quarter of section 28,
in township and range aforesaid, 160 acres.

The bill turther charges, that no consideration was ever paid or intended to be paid,
and that the deeds were not intended to be absolute conveyances, but that the »aid Myatt, in
the unsoundness of his mind, was made to believe that these lands would be forced from
him to pay certain pretended debts, which he was falsel y made to believe he was owing,
nuless he placed them temporarily in the hands of said N. E. Bareroft and others. It
further charges that &id M yatt was at the time perfectly solvent ; that said deeds were
never delivered by him during his life time but were in his possession with his other papers,
and were caused to be recorded and delivered by said Murphy Myatt after his death,

'The bill expressly charges :

1st That at the time of making and acknowledging said deeds, said Alexander Myatt
was of unsound mind. g
2d That being so demented, said Alexander Myatt was influenced and persuaded there
g to, by false representations as to his liabilities, and losing his property, and being turned
out of home, &e., whereupon, he was induced to sign and ac knowledge said deeds, not as
an absolute conveyance, but to save it from these pretended debts and that said debts did
not exist in fact, and said execation and acknowledgment of deeds was obtained by traud.

3d That there was no consideration money paid or agreed to be paid.

i
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4th That said deeds were without consideration o oresand, and were never delivered
nor intended to be delivered by Alexander Myatt.

And petitioners therefore pray that said deeds may set aside, and declared null and
\’Uid, (&L‘., &e.. d&ee.

Demurrer to Bill.

Rule to answer plead or demur by next term.

Neptember term, A. D., 1862, Cause continued.

April term, A. D., 1863. Cause continued.

October term, A. D., 1863.  Alexander Pool and Martha Pool allowed to withdraw as
complainants and lease given to amend. Cause continued.

April term, A. D, 1=64. Rule taken on defendants to answer and cause continued.

September term. A, D., 1864; caus- continued. ;

April term, A. D., 1865 ; cause continued.

September term, A. D,. 1865 ; cause continued ; and on affidavit of Edward W. Myatt,
defendants are ruled to exhibit for inspection certain papers.

Apri! term, A. D., 1860 ; cause continued

September term, A. D., 1866 ; cause continued.

April term, A. D., 1867,  Default as to Nancy E. Bareroft, Elias Bareroft and William
C. Myatt, and bill as to them taken pro confesso.

Answer of Sarah S. Walker, William Walker, Murphy L. Myatt, Josiah B. Myatt,
Alexander B. Myatt, Murphy Myatt and Williamson Plant,—states:

I hat said Myatt died as stated in bill ; that defendants are bis heirs and legal represen-
tatives; that he had a large amount of of real and personal property; that said Alexander
was married to Murphy legally ; but deny that on said 3d day of April, 1861, he was of
unsound mind ; deny that any advantage was taken of said Alexander Myatt to procure
the execution of said deeds : they aver that he was of sound mind at the time the deeds
were executed of his free choice, and delivered by his request ; that there was a good and
valuable consideration for said deed ; that they were executed in good faith and not to put
the land temporarily into defendants hands.

They deny the use of any false representations by Murphy Myatt to procure the execu
tion of said deeds, by combination, &e.. &e.  Signed by all the defendants, except Bar-
eroft and wife,

To this answer a general replication,

April term, A. D., 1867,  Bill dismissed, which order is excepted to an: peal granted.

EVIDENCE FOR COMPLAINATS.

Henry Sharp testified : that lie is acquainted with the parties to the suit and was
with Alex. Myatt in his life time. The complainants 15 W. Myatt, Mrs. Kessner,
Mrs. Cole, Mrs. Pool are heirsof Alex Myatt by his first wife, and there was a Wiley
Myatt, but don’t know whether he is now alive. The defendants, Nancy K. Bars-
ropt, Sarah P. Walker, Calvin Myutt and Alex. Myatt are heirs by his second wife.

Was in company with alex. Myatt when he was returning from County Court
about the first of March, 1861, and spent part of a night with him in April 1861,
about two weeks before the Circnit Court  The t ircuit Court commenced April 15th,
1861. In March his mind was sound and his capacity to do business good, as far as 1
discovered, but in April he was not caleulated to transact business.

Ques. 8. State anytling that occurred in April to show his unsoundness of mind ?

Ans. He told me, that his mind tas gone ; that he could not attend to business and
should not attempt it. He had an unusual look about the face, which made me believe
his mind unsound; and he told me his wife prevented him from doing his business, and
that he was ruined ; and from the whole run of his talk, I was fully satisfied that
he was unfit to do business.

Ques. 9. Did you or not examine Mr. Myatt to see whether he was affected with
fever or any other bodily disease ? :

Ans. 1 examined him ; he had no fever; his pulse was a little slow; he had no
other disease, but was discouraged and low-spirited. I have practiced medicine in my
own family and other families. ;

Ewily Bareroft then testified, that she knew, Alex. Myatt; was with Alex. Myatt in
Mareh and April two or three times, but do not know what his condition was in March.
I saw nothing in him that would make him uunfit for business; saw evidences of un-
soundness of mind in May, 1861

A. . Henry then testitied, that he is 38 years of age, and an attorney ; is acquainted
with the parties ; that complainants are heirs at law of Alex. Myatt; that about the
1st of April, 1861, he was in company with Alex. Myatt at his house and had conversa

tion on business, He was anxious to cancel some business transaction, that had talen
place between us in December previous; he tatked like & man of nnzound mind, arvd
1 mentioned it to others soon after. He talked as thougt cted to eom )
want. 1| had but one eonversation with him aud from the v ; t] i £
think he was fit to transact business; [ don't think he E

he would come to waint,
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And on cross-examination, said that he fixed the time of his visit to Alex. Myatt by
reference to some papers and recollect it was between the 1st and 13th,and 1 think
not later than the 8th and 9th. Ithought at the time that Alex. Myatt was unfit to deo
business, but I thought it produced by sickness.

S. P. Bentley then testified that he is acquainted with parties, and knew Alex. Myatt
in his lifetime ; was in company and conversed with Myatt three or four times between
the 1st and 15th of April, 1861; the first time about the 4th or 5th, and the last time
about the 15th of April 1861. He appeared to be about the same each time, and I
did not consider him fit to transact business at that time. I heard Murphy Myatt his
wife, and Josiah Myatt (two of defendants), say that Alex. Myatt had been in that con-
dition of mind for some two, three or four weeks before the first time I saw him. Jo-
siah Myatt stated that about the 1stof March he appeared frightened and said he would
have to go to prison unless he could raise a large sum of money. Alexander Myatt
looked wild and staring at me. He said the land he had bid off for Polly Duncan had
ruined him body and mind, and he should never getover it. From my knowledge of
the transaction of the Duncan land refered to, 1 am satisfied there was nothing in it to
disturbed his mind as it was worth mach more than he was to give for it. Murphy
Myatt, his wife said to him in my presence, if he had taken her advice he would not
have been in the fix he was in; she had told it, the land transaction, would ruin
him, and it had. Alex. Myatt said he had no pain but trouble on his mind ; and on

Cross.examination said: My business there was to take the Duncan lands off his
hands, refered to above. I accomplished it by taking up the obligation to A. G Henry,
and A. Myatt made a deed to Polly Duncan about April 15th, 1861; and on

Re-examination said, that this land was bought originally by Myatt for Polly Duncan.
Mr. Myatt, A. G. Henry and Polly Dunean all told me so, all the parties interested;
and also Murphy Myatt, expressed themselves satistied.

Jasper Pool then testified that he is acquainted with the parties, and was with Myatt:
was at the house of Alexander Myatt about the middle of March A. D.1861; saw him
but did not converse with him ; he had a wild look that was unusual i saw him walking
around the house apparently without any object, with his head down. 1 did not think
he was able to transact his business at that time. 1 went to Alexander Myatt’s housc
to get some harness, and should have asked Mr. Myatt, but William Walker (one of
defendants), told me not to do it, for he would be mad, that he was not in his right’
mind. Walker gave me the harness and told me not to let the old man see it. The
harness belonged to Alexander Myatt. And on

Cross examination, said that he did not hear him complain, and don’t know that he
was sick; have talked with K. W. Myatt on this matter; Lam a brother of Alexander
Pool.

W. Watkins then testified, that he was acquainted with Alexander Myatt, deceased ;
was at the house of Alexander Myatt, deceased, on or about the 3d of April, A. D. 1861,
for the purpose of serving a suminons on him. 1 sat down by him and asked him how
he was; he said “he had been wronged so long, that he could mnot get right.” 1
commenced to tell him my business, when Mrs Myatt (his wife, one of defendants),
spoke to me and called me out in the hall, and told me that Mr. Myatt had been very
bad for a few days, that I would have to explain my business to her ; I then wrote a
copy of the summons and left it with her. The appearance of Alexander Myatt was
entirely different frem what it usually was. He appeared to be disturbed both in body
and mind. . From his appearance I think he was not at that time of sound mind and
capable of transacting business ; and that was the impression L got from Mrs Myatt too,
at that time. F. R. McDonald, Esq., and [ think Mrs Walker (one of the defendants),
were in the house then; it was about 10 or 11 o'clock A. M.; F. R. McDonald was sit-
ting the room when I went in. Mrs. Myatet also requested me to see A, G. ilenry and
ask him to come down to fix some business, that was preying on his mind.

Alevander Pool testified that he is a son.nlaw of Alexander Myatt but not interested in
suit ; has sold his entire interest in the estate. About the 15th of February 1861, 1 saw
Alexander Myatt and spoke to him about making a deed, and saw him after that and con-
versed with him at least twice a week until his death. 1 never heard him complain of
sickness or pain of any kind. Between the lst and 15th of March 1861, I saw him; he
complained of nothing but his mind. I do not think he was capable of transacting any
husiness at that time, and he continued to get worse until his death. Between the 1st and
15th of April, 1861, he was crazy. I conversed with him several times about this time.
He kept continually repeating that he had broken me up, and wa~ broken up himself, and-
and that all his property was being destroyed—all of which I knew to be unfounded ab
the time. I saw him frequently between the 1st of April, 1861, and to the time of his death,
and do not think he was capable of transacting any business; he seemed to grow gradual.
ly and steadily worse. And on

* Cross-examination said, that he sold his interest to in the estate of Alexander Myatt fo
Facob Kessner, for $500, the sale was absolute and unconditional. My wife is a half sis-
ter to the other children (defendants) of Alexander Myatt; I am on friendly terms and
pever had any trouble with the younger children (defendants) of Alexander Myatt.
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Martha Pool then testified, that she is intimately acquainted with the parties and well
knew Alexander Myatt, deceased. Was not often in A. Myatt’s house in the year 1861,
until after the 15th of April; was there a few times after that. He did not complain of
being sick at any time, he appeared out of his head. I had a conversation with Murphy
Myatt, (defendant,) about the deeds to N. E. Barcroft, L. S. Walker and M. L. Myatt, in
May, 1861. Murphy Myatt told me that Alexander Myatt was complaining so much
about being broken up, that she thought she would have the lands deeded to the children
and that she thought that would satisfy him. She also stated that no person knew of the
making of the deeds except herself and Esq. McDonald, and that the deeds were not in-
tended to stand, but she intended to keep them until Alexander Myatt got well. She
also said that when she sent a runner after Esq. McDonald, A. Myatt refused three times
to have the Esquire sent for, and he was at the house three hours before said Myatt would
agree to execate the deeds. No other person was present at this conversation except
Murphy Myatt. And on :

Cross examination said, that she now resides in the south-west corner of Clay county,
in this State.

Sorah Sugg then testified, that she was in company with Alexander Myatt, deceased,
and stayed all night about April 13, 1861.  He appeared like something was the matter
from his actions and conversations. He did not talk as he always had. Saw him again
in August and his mind appeared worse. On

Cross-examination said, that he talked rational but did not talk as much as formerly,
and appeared to want to be off to himself and to be in bed.

P.J Holcomd then testified as follows: I am 74 years of age; a farmer, and reside in
Bond county. Isaw Alexander Myatt in the spring of 1861, think about the 1st of May, at
his house; he appeared very strangely.  When I went, the door of his room was fastened
on the outside ; his wife opened it ; he was walking very fast across the room and went to

and threw himself upon the bed very heavilys and covered himself up, head and all. L

asked him if he was unwell, and he did not answer. I asked again and he then said he
was not unwell. He was very unwilling to converse, but would sometimes answer direct
questions. I saw him again four or five days afterwards, and he appeared more communi.
cative. When he talked on the subject of his property he appeared to be insane,but when
he talked on other subjects he appeared sane. He stated that it appeared tohim that all
was gone. [ spoke to him about his fine house and barn; he replied they were mere shells,
ouly fit for birds’ nests. I saw him again about two weeks afterwards and he appeared
better but moody. T tried to arouse him by telling him of a meeting we once had in
Greenville. He recollected the meeting (which was some twenty years ago) and laughed
heartily at it. 1 then spoke to him of his erops, which were looking fine, and lhe replied
they were good fur nothing. He spoke frequently of all his property or means beiny
gone. I said he ought not to mourn for it, that his children were all doing well, and he
replied that his children had worked hard for the property, but now it was all gone. 1
thought him insane on the subject of his property each time I saw him. The first time
Mrs. Myatt went into the room with me and then left the room; the second time she was
in the other room behind the door and the door open, and the third time she was not in
the room. I had been acquainted with Alexander Myatt twenty five years. As to sol-
veney, think he was never pressed much ; before 1841 I regared him as a business man ;
never knew him so affected before. T was appointed by the City Council to visit the In-
sane Hospital of Cincinnati and see how they were cared for, and acted in that capacity
two or three years ; have seen a great many insane persons there ; am satisfied Alexander
Myatt was crazy ; this insanity was not equal on all subjects ; he appeared most insane
on the subject of his property, and I do not think he was capable of transacting business
or of disposing of his property. And on

Cross examination, said that he appeared not to be insane on other subjects. Persous
in his sondition are not, as far as I know, sometimes worse and at others better.

Dr. T. 8. Brooks then testified, that he iz forty-five years old, a physician, that he had
practised medicine about twenty years, and was acquainted with Alexander Myatt while
living ; was called professionally to visit Alexander Myatt at his house on the 28th day
of April, A. D. 1861, according to my books ; he appeared to be deranged after I had ex-
amined him; he appeared to have no hodily disease ; seemed somewhat debilitated ; he
acted and talked as if he was deranged, and did not know what he was about ; I saw Mrs.
Myatt and some others, but do not recollect who; Alexander B. Myatt came for me to go
there ; Mrs. Myatt said he had been deranged some two or three months, and that it grad
ually increased on him ; I don’t suppose that at that time, or while so affected, he was ca
pable of doing business. And on

Cross-examination said, that he cannot give the exact language of Mrs. Myatt ; she con-
veyed the idea to me that his mind had been deranged for a month or two, and that it had
gradually inereased on him ; with regard to bodily disease, I mean, that so far as [ was
capable of judging, I think he had no bodily disease ; I examined his pulse, it did not in.
dicate disease.

EVIDENCE FOR DEFENDANTS.

¥ K. McDonald was then called, and, being sworn, testified that he was acquainted
with the parties, and was with Alexander Myatt; was present when certain deeds were
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made by Alexander Myatt to Nancy B B;arcrnft and other parties to this suit; they
were executed about the 3d day of \pnl D, 1861. Had been acquainted with de-
ceased for twenty yvears; had seen him tr(lquonﬂv just before the deeds were executed;
could not say how often ; had acted with him a number of years as scheol officers ; was
at the house half the dav the day the deeds were executed ; Sheriff Watkins and Joel
Wilimirth were there and the family ; Watkins read a summons to Myatt in relation to
the partition of some lands; Myatt was then in bed

When witness went there he (Myatt) appeared troubled ; said he understood Dr,
Gunn and his daughter had sued him, but after the ~heriff served the summons he be.
came satisfied that the Doctorhad not sued him. He conversed principally about being
sued until Sheriff Watkins came, and he talked of making the deeds. llis conversa
tion was as rational as usual; he described the lands without refering to any deeds,
except one piece. [ saw nutlmw uncommon about his actions ; he sat up part of the
time by the fire; he seemed to be in very feeble health ; looked bad and pale; consil-
ered his mind as sound at that time as at any other time 1 conversed with him. Wit-
ness heard no conversat'on between Sherifft Watkins and old Mrs. Myatt (widow).
Thinks he eou'd have heard it if there had been ; they were not out of the room together
till Watkins left, and he went out alone; does not recollect any conversation between
Alexander Mvatt and his wife about the (leule except that after the deeds were made.
Myatt handed the deeds to his wife and told her to take care of them for the girls. F
believed then, and believe still, that he was then sane, or I sheuld not have executed
the deeds.

And in reply to the question. whether he knew anything more that would benefit de
fendants. witness said that a year or eighteen months before he (Myatt) had told wit-
ness that he intended to deed the home place to the two youngest girls.

On cross-examination, said that William Walker, one of the detcndanta, came for wit
ness to go and make the deeds ; witness sta‘ed at abnut seven o'clock next morning.
and arrived at Myatt's about eight o’clock ; the deeds were made about twelve o "cloek ;
thinks two deeds were made that day ; c.mnut say whether a third deed for some tim-
ber land in Clinton county was made ; there were other lands inlcuded besides the home
place.  Watkins eame about ten o’clock

Ques. 10.  * Did not Mr, Myatt refuse, nhjvct or decline, for some time after you went
there to make the deeds ? if so, how long ?”

Ans. e did not refuse to nml\c the deeds, but did not make them till after Watkins
left.

Ques. 11, At what time in the day did he say - there was no use in his making the
deeds, that he would be broken up anyhow ?”

Ans.  The time he told me that was between eight and ten o’elock ; he told me after
I got to the house that he had sent for me to m: ake some deeds, but that he did not
kmm whether it would be of any use or not, as he understood tlmt he was sued, and ex-
pected to be breken up Ile mentioned this several times ; he said he understood that
Dyr. Gunn had sted him. I understood that morning that Joel Wilmirth had told him
he was sued. 1t was talked of by the family in M- Myatr's presence.

Joel Wilmirth is a son of Mrs. Myatt (widow), and a half brother of defendant’s
From the eonversation, the supposed cause of Dr. Guon’s suit was coneerning a deed
made by Josiah Myatt and wife (Dr. Gunn’s daughter) to - lexander Myatt; that decd
was ac l\no\\lwl(r- .d before witness; and from his kmmledwe of the tr.msacnun he could
see no reason whv it should seriously disturb Mr. Myatt’s mind or cause a re.anab]o
fear of b: ml\luptcv either from want of validity in the deed or in any other respect.

Ques. Could Dr. Gunn or his daughter set up any other claim than an uncertain
and mntt.uhpd dower interest in the land depending on the lite or death of Josiab
Myatt, her husband?

Auns. 19. I do not know ; the land was foreclosed at administrator’s sale by Josiah
Myatt, and then deeded by him to Alex cander Myatt ”

Witness does not recolleet that he heard Myatt mention, that morning any other rea-
son why he was in danger of being broken up; did not examine the state of Myatt's
health.

When Sheriff Watkins rode up to the gate, Mr. Myatt was sitting up ; he said, there
comes Watkins, and went to bed.

I do not recollect when I first saw the change in Mr Myatt showing abberation of
mind ; think it was two or three weeks after maknw the deeds.

Witnes: was then askel whether on or about April 4th, 1861, while riding
“i( h I. Marion Gordon,in a conversation with him, he did not say that he had on the
day before made some deeds for Alexander Myatt which would not stand in law 2 That
\'\ att was not sic \\, but affec tml m his mind ?  That the deeds were made because he
thought he would be broken up ? That he (witness) thought the deeds were made for
the purpose of defrauding the older children, and Mrs ‘\l\'x" mtm ded that?  That he
(u itness) thought the dvvi» were made for the purpose of i defrauding Elisha Dunean’s

&

ereditors, and that was the intention of the parties p e at when ‘\ atkins eame Myatt

jumped into bed and covered his head up?  That Myatt, on the day f the deeds were
made. was all the time deelaring that he was hroken up; thad he ( Myatt) was a dammed
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hypocrite too, and that you (Witness) thought he was crazy ; that you (Witness) fixed
the deeds as you have always done his business and knew the land ; that old Mrs. Myatt
(A. Myatt's wife) told you who to fix it to, and that after Watkins left Mrs, Myatt took
him (A. Myatt) out and talked to him a long time before he could be got to sign the deeds,
and that she and the other members of the family continued to urge upon A. Myatt, that
Dr. Guon had sued him—and if the deeds were not made that Dr. Gunn and Elisha
Duncan’s creditors would ruin him, or words to that effect. To all which Witness replied
that he did not recollect having auy such enversation with Gordon or telling him anything
about the deeds, or using any such language.

Ques. 32. Witness was also asked whether in conversation &e., he did not tell Josiah
Whittey, that it was three hours after he went there before he could get him to make
the deeds.

Ques. 33. That when Watkins came in, Myatt got into the bed and covered him.
self up head and all, and that when Watkins came in and asked for him Mrs. Myatt point-
ed to the bed, when the sheriff uncovered him and read the summons to hin.

Ques. 36. That Myatt talked that morning all kinds of nonsense about being broken
up by Dr. Gunn and his daughter sueing him, and that he (Myatt) would be imprisoned
om account of some misconduct in office. To which witness replied that he did not recol-
lect saying anything of the kind—or any conversation with Josiah Whittey.
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Eli McCracken then testified that he was acquainted with Alexander Myatt ; heard him
say something about deeding his homestead to his two youngest daughters, thinks this
was in the sring of 1860—he told me so afterwards; don’t know how often but more than
once ; saw Myatt and his wife at my house I think about the 23d day of April, 1861;
Witness went to town with them ; he, Myatt, acted like a man afflicted; he was not well ;
he talked like a man that had a good deal of trouble and care on his mind. Witness re-
quested him to ask a blessing at the table and he did so as usual ; my impression is that
he prayed with the family in the morning.

And on cross examination, witness said, that when Myatt wasat my house, it appeared to
me that he (Myatt) thought that he could not attend to his ordinary business, and it
troubled him ; he was grieving over the business between him and the Duncan’s; witness
never saw him (Myatt) in such a desponding state of mind before as he was on the night
he stayed at (witnesses) house. “I think from my knowledge of his affaias there was
nothing to make him so desponding if he had been well.” Witness thinks he was at
Myatt’s twice between April 1st. 1861, and the time Myatt stayed at his house; was there
with Wesley Myatt ; heard him tell the old man that he had deeded his home away that
was what was the matter ; does not recollect repeating the conversation to Alex. Pool
shortly afterwards ; do not recollect at that time telling Pool that A. B. Myatt had said
that Alex Myatt was worse and had been trying to kill himself. Witness went to the
house of Wesley Myatt the Monday following the time they were together at Alexander
Myatt’s mentioned above, at the request of the family to tell him (Wesley) not to come
to Alexander Myatt's any more and say anything about the deeds to him (Alexander
Myatt) for it excited him and made him worse. Witness may have advised Wesley to
take the old man home with him ; do remember advising the old man to go around among
his children.

Alexander B. Myatt then testified that he thinks he was not at his father’s house on
the 3d of April, 1861, but was there the day before and the day after, and frequently both
in March and April 1861. There was nothing uncommon in his appearance ; he was part
of the time in bed, and was unwell ; did not see anything unusual in his talk and actions
for a man as sick as he was. In the month of April he attended to most of his business
around home; he gave me (witness) instructions as usual.

Witness thinks he issued one or two executions in April 1861 ; witness wrote them as
he had done before. Alexander Myatt was his father and witness had always lived near
him.  Alexander Myatt made some deeds to Kary Barcroft, Sarah Walker and Murphy
L. Myatt; did not see them executed but they are dated April 3d, 1561. He (Alexander
Myatt) told me years before and frequently afterwards thathe intended to deed the home-
place to the two youngest girls—and Mrs. Barcroft was to be made equal. There was
nothing unusual about his health-

Thinks one of the executions was issued by his father after the deeds were made.
Thinks that his father was capable of attending to his business. Does not think that
any one could detect mental unsoundness from his conduct. And on cross-eramination
witness said that he is one of the defendants in this suit, is the brother of Nancy E. Bar
croft, Sarah Walker and Murphy Myatt, and the son of Murphy Myatt one of the De.
fendants—and half-brother to Wesley Myatt, Mrs. Cole, Mrs. Kessner and Mrs, Duncan.

Alexander Myatt became sick about the last of March, was part of the time in bed and
part up until the 4th of September, he did not recover, he was sometime« better and some-
times worse.  Does not recollect that he was worse in July than June; in June he was as
bad as in July ; does not know that he was worse in June than in May; thinks he was
worse in May than in April; he sometimes was better for a whole day or two. Cannot
say what disease he was afflicted with, he was taken down with rheumatism first, com-
plained of his wrists and kneejoints,

Ques. 11. When you speak of his being better and worse, do you refer to the rheuma-
tism ?

Ans. Partly, and partly other things.

Ques. 12. What other things ?

Ans.  He got so about the last of April, or the first of May, that I do not think he was
in his right mind. Dr. Brooks was called in once only ; does not know when he stoped
sh:ving him.  Witness cannot tell how long after April 3d he noticed that his mind was
diseased, says that he started with him to Jacksonville Lunatie Asylam-—thinks he started
to the asylum about the 19th of May. Does not recollect telling Alex Pool, on the day
Eli McCracken and Wesley Myatt were at A. Myatt's house, that he was trying to kill
himself.

Heard father say that trouble and rheumatism were working on him, he ocmplained that
the greatest part of the trouble was from Klisha Duncan’s business ; doesn’t know when
Elisha Duncan’s business wastaken out of his hands Alexander Myatt hung himself about
September 4th, 1861. Does not recollect anything about. the conversation about the deed.

On re-examination says, that he first discovered that something was wrong with his
father about the last of April or the first of May. T understood deeds were made with
my fathers previous desire to the girls.
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Joel Wilmirth then testified, that he was acquainted with Alexander Myatt while liv
ing, and about the 3d of April saw him almost every day ; was at his (Myatt’s) house
on April 3d and transacted some business with him ; he was lying on the bed ; said he
was sick, but talked as sensible as ever he did. “ |1 guess he was sick, but what ailed
him I do not know” Was at his (Myatt’s) house afterwards, during April and May, as
often as once a week  “ I think it was some time in May [ first noticed and thought he
was not just right” Alexander Myatt raised me; 1 was acquainted with him inti-
mately ; thinks Alexander Myatt was of sound mind on the 3d of April. On crossex-
amination. said that :

Murphy Myatt is his mother; the other defendants (except Barcroft and Walker)
are half brothers and sisters.

Witness went to Alexander Myatt's April 3d, 1861, about eight o’clock in the morn-
ing; went to tell him that Dr. Gunn was going to sue him about some property that
Josiah Myatt (his daughter’s husband) had left in his hands, as Dr. Gunn thought;
thinks he stayed with him about three hours that day; F. R. McDonald came just as
witness left. ~ Witness told Alexander Myatt Dr, Gunn had come up (to Greenville) to
sue him ; saw Alexander Myatt five or six days after he was up and some better ; don’t
think he ever got well ; don’t know what the disease was ; he was sometimes worse and
sometimes better ; heard him firs¢ complain of this disease about the last of March.

Ques. 12. “Did he not, with the exception of short intervals, get gradually worse
until August ?”

Ans 1 think he was worse on the 3d day of April, 1861, than he was between that
time and August when I saw him.” Witness does not recollect whether there was any
change in the character of the disease. And on re examination :

Ques. 1. In questions 8, 9, 10, 11, 12, 13, 14, asked you on cross-examination,
do you refer to Alexander Myatt’s sickness of body or mind ?

Ans. I think both.” :

On the 3d of April I meant he was sick in body and bothered in his nund too about

his worldly matters.
A. J. Hughes then testified, that he took the acknowledgment of a deed from Alexander
Myatt and wife ; cannot tell the time nor who it was to; thought him in his right mind
then ; think it was in the spring of 1861.

On cross-examination, said he was with him but a half hour.

REBUTTING TESTIMONY FOR PLAINTIFF.

Alexander Pool, re-called, testified that he thinks he was in company with Alexander
Myatt twenty times between the middle of March and last of April, A. D. 1861 ; Myatt
acted dull and grum, sometimes talked but little, sometimes talked a good deal; he
would be up and down, and looked sirange; about the latter part of April he was much
worse.  When I asked him what was the matter, he would reply, that everything he
had was about to be destroved by his wife and famlly that he had destroyed much of
his property himself and would be broken up anyhow.

His actions were quite different from what thev were before March 1861 ; he acted
stupid and dull; bis eyes had a wild look ; he was suspicious of every person that came
about him ; his cunversut.iun was different in this, that he talked all the time about be-
ing broken’ up and losing his property, which he never did when he was at himself. I
cannot tell the exact time I first noticed this change, but think it was about the 1:t of
March, 1861 ; he did not attend to his business as usual about the farm ; it was done
by the mmlly and a young man named Elisha Powell. From the middle of March 1861,
to the middle of April 1861, he did no business with me nor w1th any one else in my
presence.

Eli McCracken and myself had a conversation about what took place when he and
Wesley Myatt were at Alexander Myatt's. McCracken said that Wesley asked about
the deeds, and said the old man had deeded away his home, and that was what was the
matter with him ; and that the old lady (Mrs. \(yatt) had better destroy the deeds; the
old lady replied that she had the deeds and would keep them till the old man got well,
then the old man could do what he pleased with them.

Alexander B. Myatt, when he came for the old lady on the day that McCracken and
Wesley Myatt were at Alexander Myatt’s house, told Mrs \Iyatt and myself that Alex-
ander Myatt was on the porch trying to kill himself with a razor, and that they could
not get the razor away from hmn and wanted her to go home.

Mrs. Murphy Myatt told me that they had to kcep the razor from Alexander Myatt,
for she thought he would kill himself; she said this had been done from the time when
Alexander B, Myatt said he attempted to kill himself on the porech  On

Cross-examination said, that there is no unfriendly feeling between the younger mem-
bers of Myatt's family and myself and family, and there has never been that I know
of. It was along through April, 1861, that { heard Myatt so often speak of so much

property being d mhund [ was often with him until he hung himself.

During March and April he was gradually getting worse ; I never saw him when I
thought him auny better; i know that it was about the 1st of March, A. D. 1861, that I
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first discovered that there was anything wrong with Alexander Myatt, from the date of
a deed mentioned in my first examination, and my attempting to have that acknow-
ledged at that time.

The time referred to (when speaking of A. B. Myatt’s saying that the old man was
about to kill himself with a razor) was about the 18th or 19th of pril, 1861.

Some time abeut the 1st of April, 1861, 1 was at Myatt’s spaying hogs ; young Powell,
Walker (defendant), and Joel Wilmirth were there; we talked about the manner of
spaying ; don’t know as anything was said to the old man about it; I think some one
asked him if the thread was the right size, and he replied it was,

Did not tell Joel Wilmirth that 1 thought Alexander Myatt feolish for deeding his
land away to his younger children. Joel Wilmarth came to my house and told about
the deeds being made; my wife said something ; I requested her to make no fuss, there
was no use in frettmm did not say that her father (A. Myatt) had done well for us in
the way of property; did not tell Joel Wilmirth or A .B. Myatt that Alex. Myatt was
not crazy—only sick or hyppoid ; do not know of A. Myatt doing any business after

- April 1st, 1861 ; have known Alexander Myatt about twenty-nine years; don’t know of

his property before his last marriage; has made considerable since ; was an active, stir-
ring business man when well.

On re-examination, said that two of the defendants, Murphy Myatt and A. B. Myatt,
told me, during March or April, that A. Myatt was getting worse all the time. Walker
(on the first day of spaying hogs) told me the old man was all the time growling about
eating too much, and Walker said he told him that was going too far. Alex. Myatt
had double the amsunt of land and personal property at the time the older children left
home than he had when he executed the deeds in 1861. I think he gave 40 acres to
E. C. Cole, and 80 acres to my wife—each tract worth about $100. The shares deeded -
to the two youngest girls in April 3d, 1861, were worth $2,000 each, and to the other

girl $1,100.

Wilmirth concurred with Walker in what he said on the day of spaying hogs. Mur-
phv Myatt and A. B Myatt told me at different times, f"om March until he dled that
A. Myatt was wn{&mu..lly getting worse.

Francis M. Gordon testified that he was forty years of age, and was a farmer, knew Al-

; exander Myatt when living.

Ques. 3. Did not you lmve a conversation with . R. McDonnald on or about the 4th

day of April, 1861, while riding with bim ¢ If so state whether in said conversation he
Cused the following language, viz: “That he (MeDonuald) had the day before made

some deeds for Alexander Myatt that e thought would not stand in law, or words to that
effect ¢

Ans. I had a conversation with Mr. McDonnald while riding on the day of Long John
Burnside’s sale. 1 think it was about the 4th day of April, 1361, He told me that he
had made some deeds for Mr. Myatt the day before, or the other Jday, and that he did not
think Mr, Myatt was competent to make the deeds as he (Myatt) asked him what he
wanted him to sign the deeds for, and he also asked if they wanted to break him up.

Ques. 4. Questions No. 28, 29, 30, 46, 47, 48 and 49, et out on record page 80, 81,
82, 83, 84, 85 and 86 were then read to witness Gordon, and he was asked to state wheth-
er in the same conversation MeDonnald did not use the language in such questions men-
tioned, or in either of them, or any part of either of them, or words to that effect, if so,
which and what pmt thereof was used by MeDonnald

Ans  He used the words mentioned in Question No. 28, substantially, and that he did
not think Mr. Myatt capable of doing business.  As to the language used in Question No.
29, McDonnald said, that they nnple\w(l it upon Myatt to sign the deeds to save the
property from the creditors of Elisha Duncan, as the) would l)xmk him up if he did nof
sign the deeds, or words to that effect. Asto thc language used in Question No.
there was nothing said about defrauding the older + children, but that they wanted hml
(Alexander My att) to execute the deeds to make the younger children equal with the old-
er ones. As to the langnage used in Question No. 46, he (Mc[)mm‘d told me that the
old man thought that the deeds were made to defraud Tliskn Dunean’s creditors, but that
the old lady thouu} it the deeds were made to secure the property to the younger children,
and that she w Lumd it done then as she found the old man’s mind was hu!'ntr him.  As to
Question No. 47, he (McDonnald) used the language mentioned in said question as near as
I can rec nl]ed As to Question No. 49, he | McDonall] used the langnage mentioned ex
cepting that relating to old Mrs. Myatt taking Alexander Myatt out and talking to him,
T think he said Qhe‘ sat by the bed and ttli\wl to him, and that they told hnu [ Alexander
Myatt] that Dr. Gunn he ad sued him and Elisha Duncan together, and that if' he did sign
the deeds the Doctor would come on to him aud break him up as Elisha Dunein had no

property.

And on Cross examination said, that McDonald was going to the prairie to show me
cattle T wished to buy. I was with him from one to three hours, were alone while hunt.
ing cattle. McDonald conveyed the idea to me that the deeds were made to secure the
\'«_)'uui_zm' children, but that the old man thought it was to keep Elisha Duncan’s creditors



5%

55

9

from taking it from him. In a conversation with Jacob Kessner I told him McDonald
was the only witness he wanted, that he had told me so and so as above.

Josiah Whittey then testified, that he had a conversation with F. R. McDonnald while
coming to Greenville Circnit Court the Spring after Myatt died. MecDonald used the lan-
guage used Question 32, or something like it. He used all the language mentioned in
Questisd 33, except Myatt’s coveringup his head I think he used language in substance as
Questson 36.

QUESTIONS REFERED TO BY GORDON AND WHITTEY.

Ques. 28. Did you not tell F. M. Gordon that Mr. Myatt was not sick, but that he was
affected in his mind, or that his mind was wrong, or words to that effect ?

Ques. 29. Did you not tell Gordon that Alexander Myatt made the deeds because he
thought he was going to be broken up, or words to that effect ?

Ques. 30. Did you not tell GGordon in the same conversaton, that you thought the deeds
were made for the purpose of defrauding the older children, and that you thought in par-
ticular that was the intention of Mrs, Myatt, or words to that effect ?

Ques. 47.  Did you not also tell F. M. Gordon that when Watkins came ,Alexander My -
att jumped into bed and covered up his head?

Ques. 48. Did you not at the same time tell Gordon, that Alexander Myatt on the
day on which the deeds were made, was all the time declaring that he was broken up, that
he (Myatt) was a damned hypocrite too, and that yon (witness) thought he (Myatt) was
crazy !

Ques. 49. Did you not also tell Gordon, that you (witness) fixed his deeds yourself as
you always done his business and knew the lands. That old Mrs. Myatt (A. Myatt’s wife)
told you who to fix it to, and that after Watkins left Mrs. Myatt. his wife took him (A.
Myatt) out and talked to him a long time before he could be got to sign the deeds, and
that A. Myatt’s wife and the other members of the family, atter Watkins left, continued to
urge upon A. Myatt that Gunn had sued him and that it the deeds were not made that
Gunn’s and Elisha Duncan’s ereditors would sue him ?

Ques. 32  Did you not tell Whittey that it was three howrs after you went to Mr, My-
att’s before they could persuade him to make the deeds ?

Ques. 33. Did you not at the same time tell Whittey, that when Mr. Watkins came
My, Myatt went and got into bed and covered himselt up head and all and that when
Mr. Watkins came in and asked for him, Mrs. Myatt pointed to the bed, and the sheriff
went to the bed and uncovered him and read the summons to him, or words to that effect ?

Ques. 36. Did you tell Whittey at the same time, that Alexander Myatt talked to you
the morning you went there, all kinds of nonsense about being broken up by Gunn and
his daughters sueing him, and his going to be imprisoned on account of some misconduet
in office, or words to that effect ?

Nathaniel J. Floyd then testified that the sale of John Burnside’s (called Long John
Burnside) refered to by F. M. Gordon, was on the 4th of April 1861.

E. R. Lioyd then testified, that he had a conversation with McDonald in the Spring
or Summer of 1861 concerning the execution of deeds to Bareroft and Walker, soon after
they were made, as McDonald said. McDonald said Myatt sometimes acted curious,
and sometiomes as though he was at himself ; said he threw himself on the bed and said
he was ruined, in consequence of a threatened lawsuit with Dr. Gunn; when he saw the
sherift’ coming.

John B. King then testified, that McDonald told him the next day after deeds were made
that Myatt sometimes acted crazy— and sometimes not, and told me that when be saw sher-
iff Watkins come he threw himself on the bed exclaiming that he was a ruined man.
About the last of Februuary 1861, Joel Willmirth told me that old man Myatt was, or
was about going crazy. I proposed to go and see him, when he told me it made him
worse for people to call on him, this he told me about the last of March. Lives near Will-
mirth, and heard him frequently say before April 1st, 1861, that he thought A. Myatt
crazy.,

N)alwy Ferrell then testified, that she called to see Mr. Myatt between the first and mid-
dle of April; he seemed in great agony of mind, kept getting up and down—apparently
greatly distressed about his money or property, looked at some of his papers and tried to
pacify him, at the request of Mrs. Myatt, his wife ; who said she had tried to but could
not ; she said he had been going on so for two or three weeks. His (A. Myatt’s) manner
and conversation was entirely different from his usual manner——he acted and talked like a
crazy man-—thinks he complained of nothing but agony of mind ; witness to pacify him
told him of a meeting to be held and to put his trust in God. ile replied not to talk
to him about meeting, it was no time for him to pray or put his trust in God. Saw him
once or twice afterwards, he appeared more crazy ; 1 do not think he was capable of trans.
acting any business on the day I first went there.

Mrs. Minerva McNeil theu testified, that she saw Mr. Alexander Myatt on Saturday of
the first week of the Circuit Court in April 1861, did not seem to be in his right mind ;
about all he had to say was about an officer being after him to put him in jail. Do not
think he was fit to transact business, he did not appear like himself ; he looked bad.
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Mrs Myatt [his wife] in reply to a question as to how long he had been crazy, said it
was about ten weeks, but that he was not crazy all the time as then ; was with Mr. Myatt
from morning till evening, Wesley Myatt’s wife and old Mrs. Myatt were present.

Robert J. Stevenson then testified, that he had been intimately acquainted with Alex-
ander Myatt for twelve years. Sometime between the 20th and last of April, 1861,
went to his house with my wife to see him, my wife went in and came running back
saying he [Myatt] cursed and swore so she could not stay, I went in and found it so,
could get nothing out of him. Saw him afterwards, he appeared about the same, was
satisfied both times he was not at himself. Never heard him swear before. William
Walker, when speaking about a plow, said witness must not go to Myatt it would put him
all out of sorts, and Mrs, Myatt [wife] said he had two or three such spells of swearing be-
fore the day witness first saw him. Does not think Myatt was in his right mind, or fit
to do business.

Dr. Jenkins Mattinly then testified, that he is a physician ; saw Myatt about the mid-
dle of May, 1861 ; he appeared very feeble, and his mind much out of balance ; he gave
me his hand and asked me what.I came for; appeared to know me. Witness replied, that
he had come to see him, when he turned his back to me and I could get no more out of
him. I did not examine the state of his health ; was satisfied he was not capable of trans-
acting business. A few days hefore I ¢t lled, in conversation with A. B. Myatt, he request-
od witness to call as a friend ; can give his exact words, but understood him to say the old
man was crazy.

William Tucker then testified, that he had heen acquainted with Alexander Myatt thir-
ty years; think I saw him at his house the first week in April ; called on him; he ap-
peared feeble and much changed ; saw him at the barn, wandering around like a man out
of his mind ; T stoped to settle with him, but seeing his condition, did not mention it;
did not think him capable of doing business; heard in the neighborhood that he was
crazy a month before’

lizabeth Lloyd then testified, that she heard conversation between McDonald and her
husband about a week after TeDonald said the deeds were made; heard McDonald say
that Myatt acted strangely, d&c.

Her {usband asked MeDonald what would be_the result if the older children tried to
break the deeds ; MeDouald replied that if they could prove the fact, it would be like a
erazy man’s will he had heard of, and if they called on him (McDonald) he would have to

~ say that Myatt was not right.
_ Resides mear, and often heard the opinion expressed by the neighbors, in the winter and

spring of 1861, that he was crazy and unfit for business. 7

Henrg Sharp, ve-called, then testified, that about the st of April, A. D. 1861, he was
in company with Alex. Myatt at his house: that Alexander Myatt then told him that he
intended to assist Wesley Myatt and his older children more that he had done, that he
had not done as much for them as for the younger ones, and that the reason was that
his wife would not let him ; this was at the time spoken of in his previous examination.

BERRORS:
. The Court erred in dismissing the complainants Bill.

IL The Court erred in not decreeing the cancellation of deed as prayed in said Bill.
III. The Court erred in not decreeing relief to complainants.
O’MELVENY & HOUCK,
Attys for Appellants.



Brief of Counsel for Appellants.

L. This bill in Chancery prays, that two deeds be cancelled, one to Sarah €. Walker and Louisa
Myatt, and one to Nancy E. Barcroft, represented to have been made by Alexander Myatt, April
3d, 1861, for the lands deseribed in the bill. :

: | It appears that Nancy Barcroft and her husband declined to claim under the deed to
o them, and the hill was as to them, taken for confessed, and that deed cancelled.]

| The gronnds for declaring the deed bad, are :

Ist. That Murphy Myatt, the second wife of the vendor, procured it to he executed by fraud.
2d. - That at the date of executing that deed, the vendor was non compos mentis.

3d. That if-this is not true, there was no sufficient, delivery.

: UL It is the #oo common example of step-mothers to seek to secure the property of the common father
to their own off spring, and that M. Murphy Myatt sought this is impressed upon this whole

case, whether that result shall stand, depends upon the decision of this case on the facts proved.

I, The questions in the record are not disputed points of law, so much as what the proof really
establishes as the fucts of the case. If Alexander M yatt, whose mind, as we think the proof shows,
from March to the third of April 1861, was vibrating on the verge of insanity ; or, if on that
day though sane, he was falsely imposed upon by threatened groundless litigation, was in-
duced under such circumstances to make the deed, complainants ought to have the relief prayed, or,
if we regard it, the proot most conclusively established that he was before,and at the time the deeds
were executed non compos mentis, then the velief should be granted,

» The witnesses for the defence, wilfully, it is helieved, seek to disguise the fact of insanity un-
der the name of sickness.

1. There was no ground] of litigation whatever, as we can discover from the proof, between Gunn
or Duncan and old Mr. Myatt. Certainly all the proof of the defendants shows no grounds existed
caleulated to disturh a sane mind. There is no evidence whatever, that any such litigation was
ever commenced or threatened, These facts trne two conclusions are irresistable:  1st. That old
Mr: Myatt had conceived the insane delusion that he was ruined ; about to be broken up ; likely to
be fovolved in litigation.  2d. That the family knew this insanity to have riveted itself on his mind
and influenecd it by falsely representing it to be true. The old lady tells him in presence of Bently,
that the purchase of the Dunean land yuined him, and Wilmirth reports on the morning of the day

the deed was made, what hie mast have known to have been a falschood, that he was sued, &e., by
Gunn, : ; e

fevent wembers of the family concur in this, that whatever his af

enced: reh, 1861, Mis. Myatt and Joseph Myatt tell Bently in the be-
‘gining of April, probably on the 4th or 5th, that for two, three or four weeks previous the old man
had been in that condition of mind ; that about the first of March he had become frightened and
said he would have to go to prison.  About the middle of March Walker, a member of the family
sald to Jasper Pool when he went to horrow the harness, that the old man w:s not in his right
mind.  Alexander Pool saw him on the 15th of March, and he then made no complaint of body but
complained of his mind. He saw him once or twice a week after that till his death, and he was in,
:apable afterwards as in March to do business, and continued to grow worse and worse till his death-
To Dr Brooks, who was ealled on the 28th day of April, old Mrs. Myatt said, that the old man
had been deranged for about two or three months previous. The concurrent reputation in the family
and neighhorhood is, that insanity had set in on Alexander Myatt’s mind in March.

3. If the Court is satisfied, from the Evidence, that in March the mind of Myatt was affected
by either a confirmed or partial insanity only, it puts the burthen of proof on defendants, and
they must show that old Myatt was of * disposing mind” on the 3d day of April, when the deeds
were executed 3 Phillips on Evidence, 272 and 293 (Cowen & Hill.) 1 Greenleaf on Lvidence,
). 42. 2 Greenleaf on Evidence, §§. 371.) But what was the condition of Myatt’s mind before that
time andon that day? Wilmarth, the defendants’ own witness, swears, that Myatt on that day was
worse than he was between that day and August. Watkins, the then Sheriff and afterwards
member of the Legislatare, saw him on the 3d day of April, at about 10 or 11 o'clock, and
swears that the old man said “that he had been wronged so long that he could not get right;”
that he looked different, and was *‘not at that time of sound mind.” Henry Sharp swears, that
he saw old Myatt two weeks before the 15th of April (which would be on the 1stor 2d of April),
and that then he was not “caleulated to transact business ;" that he told him **his mind was
gone;” that he had an “unusual look,” and that then he had no bodily disease. A. G. Henry
swears, that he saw Myatt between the Lst and 13th of April, and that when he saw him * he
thinks he was not fit to transact business.” Jusper Pool testifies, that he was at the old man’s
house in the middle of March, and that then “he had a wild look that was unusual.”  Alexander
Pool then swears, that he saw old Myatt between the 1st and 15th of March, and that then he
“complained of his mind,” and that between the 1st and 15th of April “he was crazy” But
even McDonald, the defendants’ main witness, though he is conclusively demonstrated as unwor-
thy of belief, testifies, that on the day the deeds were signed old Myatt frequently talked of “be-
ing broken up,” for which eomplaint MeDonald even could see no reason. And again, dlevander
B. Myatt, one of defendants’s witnesses swears that the old man became sick about the last of
March.  And Wilmarth swears positively that on the 3d day of April the old man was sick both
in body and mind. Especially, however, 1s the testimony of Alexander Puol, on being recalled,
worthy of note, for his picture of the old man in Ma reh, as he walked about, “stupid and dull,”
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with his eyes looking wild ; his suspicions of every person coming about him, and talking “all
the time about being broken up and losing his property,” conclusively demonstrates that the
old man had lost his mental balance.

Then, too, the admissions of old Mrs. Myatt to Martha Pool, that no one but Esquire McDon-
ald and herself knew of the deed, and that she had sent for the "Squire, and that for three hours
old Myatt refused to execute the deeds, and that the deeds were not intended to stand ; and the
fact that she told Dr. Brooks, on the 28th of April, that he had been in this deranged state for
two or three months show, that the overthrow of his reason was familiar to her. '

Arguments on this Evidence, to #his Court, as to what it proves is perhaps superfluous. Close an
alysis and reflection upon it, will convince the judgment of
1 1st. That Myatt was not sick physically, but deranged mentally, from the first of March to his
death.

9d. That this is a clear case of delusion, -hallucination on the subject of approaching poverty.

8d. That his wife and family knew this, and falsely exaggerated the canse of his imaginary fears
and by that fraud obtained the deed—-—'ur/j‘/ Ay fi‘&( ' Jm./%.f j
- 4th. That instead of the proof showing, that the deeds were executed at a lucid interval, the prodf

iy, that he was worse mentally on that day than usual.

Kth, The deeds were not really delivered, for the old woman said they were not to stand; and
they were not recorded until after the old man’s death which is a_significant fact. Ou the whole
~evidence to affirm the deed to have been made free from fraud, and that when executed Myatt was

compos mentis, is as we view the facts impossible. s

OMELVENY & HOUCK,
For Appellants.
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