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In the Supreme Court of the State of Illinois, Third Grand .
Division, April Term, 1862.

ALVAN KIDDER, Plaintiff in Error. |
} Error to Peoria

County Court.

VS.
THE CITY OF PEORIA, Def’t in Error. |

BRIEF OF PLAINTIFE'S COUNSEL.

This was a proceeding commenced in the County Court by petition
of the Mayor of the City of Peoria for the appointment of Commis-
sioners to assess damages and benefits accruing by reason of the open-
ing and extending of Washington street, in said city, sixty feet wide
through Mills’ addition to said city.

Plaintiff seeks to reverse the judgment rendered in said court against
lot 4 in block 2, in said city, for the sum of $225, for benefits assessed
against the same, and $5 03 costs ; also the judgment rendered against
lot 5, block 2, for the sum of $100 benefits, and $5 03 costs.

The whole proceeding, from beginning to end, purported to be
against lots benefitted by reason of said extension of Washington street,
passing through and over the same, according to the plat filed with the
Mayor’s petition. The lots in controversy are situate on the corner of
Main aud Washington streets, in the City of Peoria, and not within one
third of a mile of the nearest point represented on the plat. If the
Commissioners in making their assessments had a right to go beyond
the plat furnished by the city they were bound to give such notice as
would convey to the public a knowledge of what lands are to be affected
by their action.

The proceedings were had under. the act of 1855, amendatory of the



city charter, the 5th section of which provides that the commissioners

shall give notice to the persons interested of the time and place of meet-

ing, for the purpose of viewing the premises and making their assess-

ments at least five days before such meeting, by publishing the same in
the newspaper selected by the city council for publishing their ordinan-
ces, &c.  The question arises, who are the persons interested ? An ex-
amination of the record will show that the plaintiff was not interested
in such a way as to be bound to take notice of the proceedings under
such genceral notices as were published in this case. On the Tth J une,
1859, (abstract, p. 1) the surveyor of the city laid before the council, as
he expresses it, “a plat and survey of Washington street, showing the
lines of said street, and the lots THROUGH AND 0vER which the said street
will run in opening and extending the same” as aforesaid. At the same
meeting the council appointed a committee to negotiate with the “owners
and agents of the lots and lands through and over which ” said street
would run “in opening and extending the same through Mills’ addition
to Peoria, as represented on the plat and survey of said street, this day.
presented and approved.” On the 2d Angust, 1859, (abstract 2) the
committee reported “that they were unable to agree with said owners

as to the price,” wherenpon the council resolved that the City of Peoria
was “unable to agree with the owners and agents of the owners of lots
OVER AND ACr0sS Which Washington strect would run,” and declined pay-
ing the prices claimed by such owners, The petition of the Mayor to
the County Court (abstract, p, 2) is confined exclusively to the owners
of lots and lands throngh and over which said street would run. The
first notice of the commissioners is “to the owners of lots and lands in
the City of Peoria raroucH AND OVER which said street would run. (ab-
stract, p. 3.) The first notice of the clerk of the court npon the coming

in of the report of the commissioners is general; not directed to any

persons or class of persons. The second notice of the commissioners

was directed “to the owners of lots and lands in the City of Pearia

THROUGH AND ovER which said street would run.” (abstract, p. 5.) The

second notice of the clerk was directed to * owners of lots and lands”

generally, that the commissioners appointed to ussess the amount of
compensation and benefits accruing to the owners of lots and Jands by
reason of the opening of said street through Mills’ addition, had re-
ported. Supposing the plaintiff to be a man of extraordinary caution,
and supposing that he read every ordinance, resolution, report, petition
and notice, which, by law and the ordinances of the city, were required
to be published, and knowing, as he did, that his lots did not lie within
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a quarter of a mile of the terminus of said cxtension, would Le have
been at all likely, under the notices appearing in this record, to appear
to defend a suit against his lots? On the contrary, werc they not calcu-
lated to throw him off his guard and to induce himn to believe that there
was no design to make any assessment on lots lying outside of the plat
furnished by the sutveyor? It is very evident from the whole proceed-
ing that no one was considered an interested party except those owning
lands along the street proposed to be opened, until the commissioners
took it into their heads to assess damages as well as benefits along a cer-
tain portion of an old street, and left the other parts unassessed. The
plaintiff was not bound to regard any such notices any more than any
other resident of the city. It would be truly a strange law that would
compel the whole city to attend upon the commissioners appointed to
assess damages and benefits consequent upon the opening ot an alley to
the rear of a lumber yard or livery stable, yet such are the consequen-

ces of the law, if law it is.

These notices to the persons interested are essential requirements
necessary to confer jurisdiction over the subject matter, and without
which the court has no jurisdiction to render judgment upon the report
of the commissioners. Without notice, the acts of the commissioners
are void. What notice was given to appellee, by the commissioners, of
their purpose of viewing the lot in controversy? None, whatever.
Appellee never received any notice of any kind of the proceedings of
the commissioners. The only notice given {o him was published in the
Peoria Transcript, and was only directed to the owners of lots and land
in the City of Pecoria, TroucH aAxp over which Washington street will
run in opening the same from the cast side of North-Fayette street in
said City of Peoria, through Mills’ addition to Washington street, in
Morton, Voris and Laveille’s addition to Peoria.” This was no notice
whatey er to appellee. It neither was directed to him in person as the
law requirds, nor did it specify any lot, nor (it it should be deemed that
a general notice of that kind was snflicient—and we say it is not suffi-
cient) is this lot included within the sweeping direetion of the notice.
This lot was not one of the lots through and over which the said street
would run, but was located a third of a mile from it. That the legisla-
tire contemplated that notice should be given to the persons, is, we
think, clear from the 8th section of the act in which it is provided, that
when the land and buildings belong to different persons, or if' the land
be subject to ledse or mortgage, the injury done to snch persons irrespee-
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tively shall be awarded them, less the benefits. An extremely cautious
man, even, would not heed such notice as this if he had seen it in the
paper. Plaintiff states, in his affidavit on file, that he knew nothing of
the proceedings until after judgment, and there is no evidence that he
was ever formally or informally notified of such proceedings. It would
be a violation of one of the first principles of justice and of judicial
proceedings to try or decide the rights of an individual without notice.

Toliday vs. Swailes, 1 Scammon 516,

Eddy vs. The People, 15 Il1. 386.

This principle is analogous to proceedings for collection of taxes, and
the rendition of judgments for taxes. In those cases our courts say the
report and notice are the foundation of the whole proceeding, and with-
out them the court has no anthority to enter judgment.

Spellman vs. Curtenius, 12 Ill. 40913,
Pickett vs. Hartsock, 15 Ill. 279-282,
Fitch vs. Pinckard, 4 Scam. 69.

Upon the return of this report, the clerk of the court issues and
publishes a notice almost as indefinite as the one published by the com-
missioners, and did not convey any notice to appellee that his lot had
been assessed, this notice bLeing divected generally to ** The owners of
lots and lands,” and were it not for the body of the notice might equally
apply to the whole city. But the body of the notice explained ‘that
the report and assessment of the cammissioners appointed to assess the
amount of compensation and benefits aceruing to the owners of lots and
lands by reason of the opening of the proposed street through Mills®
addition,” thus restricting the effect of the notice to the owners of lots
and lands through and over which the proposed street would run in
opening the same. This notice is clcarly insufficient so far as the lot in
controversy is concerned, and we think for any purpose either the own-
ers names should be mentioned in the notice, or the description of the
premises-against which judgment is songht, should be specified in order
to grant them an opportunity of contesting the same. There is no prin-
ciple of our law by which an individual or corporation can obtain judg-
ment against an individual or his property without any opportunity on
his part to contest the same. It this proceeding were allowed under
this law, it would e extremely oppressive and in many instances work
outrageous injustice, as the law provides that in case of jndgment exe-
cutions may issue, and the property sha'l be sold without any right of



redemption, the purchaser being entitled to a deed upon the sale. A
most extraordinary power of confiscating property, truly! and all to be
done under the pretense of benefitting the property.

The case of The City of Ottawa vs. Macy et. al.,'20 I11., 413, which
was much relied on by the defendant in this case, when the case of the
City of Peoria vs. Kidder was argued in this court, at a former term, is
not strictly in point. The objections taken in that case only went to
the sufficiency of the notices, while this proceeding was pending before
the city council. The notice of the commissioners in that case was di
reeted to all persons interested, and to the public at large. The notice
of the city clerk of the confirmation of the assessment was a public no-
tice to all persons interested. The proceeding was still pending before
the council, and consequently these notices were not intended to confer
jurisdiction upon any court. They merely went to the authority of the
council to confirm the assessment. It was simply the assessment of a
special revenue. In this case, however, the proceeding was commenced
in the county court for the purpose of condemning private property for
public uses. A general notice by the commissioners to all persons in-
terested might possibly have been sufficient to put prudent men on in-
quiry as to what property was sought to be affected. But following the
form preseribed in the ordinance, they gave notice to the owxErs or
LOTS AND LANDS THKOUGH AND OVER WIHICH THE STREET WOULD RUN WHEN
orENED ; excluding all other persons from the terms of the notice. This
notize, theretore, docs not come within the rule laid down in the case
referred to.

Docs the notice of the county clerk, directed to owners of lots and
lands, conter jurisdiction to render judgment against these particular
lots?  In the Ottawa case, above cited, there was a regular application
for judgment according to the sual form of applications for judgment
on delinquent tax lists. We ave told, p. 144, that * there is proof of
publication of the nctice of the application for judgment. Sven Noriex
GIVES THE DESCRIPTION OF THE IMPROVEMENT. AND OF LOTS, AND STATES IN
WHOSE NAMES THEY WERE ASSESSED, THE VALUATION AND THE AMOUNT OF
ASSESSMENT 03 BACH 101.”"  No objection was taken either in the county
or supreme court to the sutticiency of this notice.  Neither would plnin.-
titl" in this case be here objecting on account of want of notice had any
such appeared in any of the publie prints of Peoria.  Under the noti(:v
published by the clerk in this case, the court might have rendered Judg-
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ment against the whole City of Peoria, just as well as the lots in ques-
tion. The case referred to does not take this case out of the general
rule established by the cases above cited. Inasmuch, therefore, as he
had no legal notice to appear in cotrt below to contest the validity of
former proccedings, he has a right to examine them here.

But the record affords a strong presumption, that if the proper noti-
ces had been given, the rendition of said judgment would have been
resisted, if not by plaintiff, at least by some one whose lots were not in-
cluded in the surveyor’s plat. A portion of the first report of the com-
missioners was set aside at the instance of owners of lots aflected there-
by, (abstract, p. 4 and 5). It will be seen that the court ordered the
commissioners to re-assess certain lots, every one of which lies within
the bounds of the plat. MHow comes it that so large a number of objec-
tions were made by owners of lots in Mills’ addition, and none others,
unless upon the hypothesis that no other persons had the legal notice to
appear.  For waunt of sufficient notice, therefore, the court had not ju-
risdiction over the lsts in controversy, and the judgment is void.

But the proceedings in this case are void for the reason that the com-
missioners exceeded their authority, both in the original and amended
reports. The commissioners were appointed by order ot the court (ab-
stract, p. 2) * to ascertain and assess the damages and recompense due
the owners of said lots and lands respectively, by reason of said street
running through and across the same, and at the same time to determine
what persons will be benefitted by such improvement, and assess the
damages and expenses thereof on the real estate of the persons benefit-
ted, in proportion, as nearly as may be, to the benefits resulting to each
as provided by law.” This order follows the statute, and the commis-
sioners were bound by it. They were to assess paMages to the owners
of lots throngh which the street passed, and upon none others. It might
be possible that other persons would be benefitted, and hence they were
authorized to assess benefits against them. But as to the pamacss they
were certainly confined to the line of the street. But they went on and
assessed damsges all “along Washington street as far as Main. Upon
what data the damages were assessed we are not able to say, but wa do
know that there was not an inch of land intended to be taken from the
lots in question, for Washington street is one hundred feet wide at that
peint already. Neither the law, the order of the court, nor common
sense, can find any excuse for such a proceeding. Iu the first report
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(abstract, p. 4) they assess $25 damages, respectively, against these lots,
and $150 benefits to each, leaving a balance of $125 to be collected from
sach. In their sccond report they assess damages to lot four at $100,
Lenefits $325, balance of benefits over damages $223, for which judg-
ment was rendered.  To lot 5 they assess $50 damages, and $150 bene-
fits, balance of benefits over damages $100, for which judgment was
rendered, (abstract, p. 7). How or in what mauner plaintift has been
damaged, he has, as yet, been unable to ascertain, he has claimed no
damages, he was not consulted by the committee of the city council to
negotiate with owners of lots, and does not know upon what he counld
Liave based a claim for damages. He is equally puzzled to know how
he has been benefitted. The probability is that it -he had bad notice to
appear before the commissioners he could have made it to appear that
he wonld reccive no benefit whatever from the opening of that street.
But waiving the gross error in the judgment of the commissioners, their
action in assessing demages where they were not authorized, either by
the law or the order of court, renders their whole action vuid.

Again, the commissioners had no right to change their first report
except in regard to those lots upon which the court ordered a re-assess-
ment. Their first report was referred back to make certain corrections
and alterations which are particularly specified. The lots in question
were not amongst those inclosed in this order. (abstract, p. 7). The or-
dinance (city ordinances, p. 102, See. 11) provides, that if the said re-
port and assessment shall be annulled or referred back to the commis-
sioners, the said court shall indorse its action on the back of said report,
and state the grounds upon which it annuls or refers the same back.
Why this provision, if it is not intended to draw the attentin of the
commissioners to that portion of the report in which they have commit-
ted error. The remainder of the report stands confirmed, and they
have no right to alter it. The second report, it being the one upon
which judgment was rendered, was materially different from the first.
In respect to one of these lots the difference is 375 damages and 3175
benefits, a difference of §100 against plaintiff. © On the other lot the
difference is §25 damages and no benefits, being a difterence from first
report of £25 in favor of plaintift. What new light did the commis-
sioners get on the subject of comparative benefits and damages to create
such a revolution in their judgments in the short period of two months?
It appears very much like guess work on the part of the commissioners,
to say the best of it. Having committed the error in their first report,
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they had no right to amend it by committing a greater error in the see-
ond. They had wo right to amend it at all, therefore their proceedings
were void, and the court erred in rendering judgment on their report.

Another error committed by the court was in dividing the costs
cqually amogst the several lots against which judgment iwas rendered,
whereas the act of 1855 (Sec. 9) requires the expenses AND cosrs to be
apportioned upon the real estate of the persons benefitted, in proportion
to the benetits resulting from such improvement. The costs are not
apportioned according to the amount of the judgments. The judgment
against lot 20, block C, in Gallaher’s addition, is $20, costs $5 03
whereas, the judgment against lot 1, block 1, in the City of Peoria, is
$300, costs §5 03 ; the judgment against one of plaintift’s lots is 8225,
costs $5 03 ; against the others the judgment is $100, costs €5 03 so
through the whole record. The costs were divided equally instead of
being apportioned according to law.

This court having once passed upon the constimtiona\it-y of the act
under which these proceedings were had, we lLave no desire to further
argue that point. But the extraordinary character of said act, and the
authority conferred by it upon the city .council, would seem to require
that for the protection of the citizen from gross imposition, the amplest
notice should be given of the proceedings to be had underit. It pro-
vides (Sec. 3) that when, in the opinion of the city council, it shall be
necessary to take priva‘e property for the purpose of opening streets,
the corroraTIoN shall make a just compensation therefor. So far, it is
well. But what is the result it the city and the property owners cannot
agree upon the terms? The city then goes to the county court and has
a commission appointed, who assess the damages and levy the whale
amount therecf, together with expenses and costs upon property owners,
who, perhaps, never asked them for the improvement. A remarkable
facility is thus afforded to saddle the whole expenses of a public benelfit
upon a few individuals, who, perhaps, are so unfortunate as to reside
any where near the same. Under this law, so far as we know, no city
council over has, and we think never will, agree upon the amount of
damages to be awarded in a case like the present. A power 50 unusual
should be carefully guarded, and we are glad to know that an effectual
stop will, in all probability, soon be put to all such proceedings, by the
adoption of 27th Section of Article 2, of the new constitution.

MANNING & McCULLOCH,
Attorney’s for Plaintiff’ in Error.
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| Notice.—ConnissioNEr’S NoTIGE IN RELATION TO OPENING AND EXTENDING OF
\ . W asumweron Srrerr.—Notice is hereby given to the owners of lots and lands in fhe
city of Peoria, through and over which Washington street will run in opening the
same from the east side of North Fayette street in said city of Peoria through Mills’®
addition to Peoria to Washington street, in Morton, Voris & Laveille’s addition to
—_Pecorig, that the undersigned commissioners appointed by the County Court of
Peoria county to assess the amount of compensation and benefits aderning to the
owners of lots and lands damaged and benefitted by the opening of said street.

will meet at the office of L. Keyon, in Curtis’ Bank Buildiug, in said City of Peoria,
on the twenty-ifth day of August, 1859, at the hour of 10 o’clock, A. M., and that
they will proceed to view the premises as required by law, when and where all per-
sons interested may attend if they think proper.

: : SIDNEY PULSIFER,
| ‘ L. KEYON,
¢. L. RYORS, ‘

CoMMISSIONERS.
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In the Supreme Court of the State of Illinois, Third Grand Divis-
ion, April Term, 1862.

ALVAN KIDDER, Plaintift in Error,
i Error 10 County Courr or

V.
r i Prorra Counrty.
THE CITY OF PEORIA, Detendent in Error.

This was a proceeding commenced in the County Court of Peoria county, by peti-
tion of the Mayor of the city of Peoria, for the appointment of commissioners to
assess damages and benefits accruing by reason of the opening and extending of
Washington street, in said city, sixty feet wide, through Mills’ addition to said city.

On the 17th day of-March, 1859, the City Council of the city of Peoria passed
resolutions that said Washington street be opened and extended through Mills’ addi-
tion to Peoria, sixty feet in width from the east side of North Fayette street to Wash-
ington street in Morton, Voris and Laveille’s addition to Peoria, and that it was nec-
essary to take private property for that purpose.

Junc 7, 1859. The engineer and surveyor laid before the said City Council the
“plat and survey of Washington street, showing the lines of said street and the
lots through and over which the said street will run, in opening and extending the
same,” as aforesaid, a copy of which plat is attached to the record in this case, which
plat was approved by the council at the same meeting. It was at the same time
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In the Supreme Court of the State of Illineis, Third Grand Divis-
ion, April Term, 1862.

ALVAN KIDDER, Plaintift in Error, ]
ve. t

THE CITY OF PEORIA, Detendent in Error. ]

Error 10 Counry Court oF

Prorra Couxry.

This was a proceeding commenced in the County Court of Peoria county, by peti-
tion of the Mayor of the city of Peoria, for the appointment of commissioners to
assess damages and benefits accruing by reason of the opening and extending of
Washington street, in said city, sixty feet wide, through Mills’ addition to said city.
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lots through and over which the said street will run, ip opening and extending the
same,” as aforesaid, a copy of which plat is attached to the record in this case, which
plat was approved by the council at the same meeting. It was at the same time
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resolved by the council, thata committee of two be appointed to negotiate with
the owners and agents of the lots and land through and over which Washington
street will run in opening and extend ng the same through Mills’ addition to Peoria, as
represented on the plat and survey of said street, this day presented and approved of
by this Council, as to the price at which that portion of the lots and lands necessary to
be used in opening and extending said street, can be purchased by the city of Peoria.”

Aug. 2,1859. The said committee reported “that they were unable to agree with
said owners as to said price,” and thereupon the Council resolved, “that the City
Council of the city of Peoria is unable to agree with the owners und agents of the
owners of lots over and across which Washington street would run, as proposed
to be laid out, and that the City Council do hereby decline to pay the said sums of
money or any of them, claimed by said owners and their agents.”

Aug. 8,1859. The petition of the Mayor of the city of Peoria was filed in the
County Court, as follows:

“To e HoxorABsLE THE JUDGE oF 1HE County Courr oF Proria CovNTY, IN THE
State oF ILrLiNos:

% The petition of the undersigned, Mayor of the city of Peoria, in said county
and State, respectfully represents that the City Council of said city has deemed it nec-
essary to take private property for the opening and extending ot Washington street
through Mills’ addition to Pcoria, sixty feet in width from the east side of North
Tayectte street, in Morton, Voris and Lavielle’s addition to Peoria, as represented on
the plat hereto attached, and forming part hereof, and that the compensation to be
paid by said city to the owners of the lots and lands through and over which said
street will run, for the damages that may acerne to them respectively by reason of the
opening of the said street, as represented on said plat, cannot be agreed upon be-
tween the said city and the said owners, and the undersigned would therefore pray
your honor to appoint threc disinterested freeholders of said city of Peoria, as com-
missioners to estimate and assess the amount of such compensation, and at the same
time to determiue what persons will be benefitted by such improvement, and assess
the damages and expenses thercot on the real estate of the persons benefited, in pro-
portion, as nearly as may be, to the benefits resulting to each, in accordance with the
provisions of an act of' the General Assembly of the state of Illinois, approved Feb.
ruary 12, 1855, entitled ¢ An act to amend an act entitled an act to incorporate the
city of Peoria, in force December 3d, 1844, and the several acts amendatory thereto.™

Aug, 15,1859, Sidney Pulsifer, G. L. Ryors and Lewis Ryan, were, by order of
said court, appointed commissioners *“to ascertain and assess the damages and rec-
ompezse due the owners of said lots and lands respectively, by reason of said street
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running through and across the same, and at the same time to determine what per-
sons will be bencfitted by such improvement, and assess the damages and expenses
thereof on the real estate of the persons benefitted, in proportion, as nearly as may
be, to the benefits resulting to each, as provided by law,” who were duly notified and
qualified.

Aug. 18, 1859. Notice was published for eizht successive days, in the Peoria
Daily Transcript, in words and figures following:

Sept. 17, 1859. The said Commissioners filed their report as follows :

To toe HoNoraBLE THE JUDGE oF THE County CoUurT or Proria CouNnty:

The undersigned commissioners, appointed by your Honor on the 18th day of
August, A. D. 1859, to assess the amount of compensation and benefits accruing to
the owners of lots and lands damaged and benefitted by the opening and extending
of Washington street through Mills’ addition to Peoria, sixty feet in width from the
east side of North Fayette street to Washington . street, in Morton, Voris & La-
veille’s addition to Peoria, as represented on the plat hereto attached, and forming
part hereof, beg lcave to report that, after being duly sworn, and giving the notice
required by law, we proceeded to the examination of the premises through and over
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which said Washington street will run, and do assess the said compensation and ben-

efits as follows :

PO = ; 2 [ 2 =
uy = =~
22 (2| 8= 3
S =58 ]
M IS I
. BB |
Compensation to owner of lot 12, Range 1, Mills’ Addition to Peoria 350 00
B O ON TSIt 0 SR TI B St < she e atat vioke L5is 2 aie s 5| arersloatonicloreiotaeTormonta uiala mIwate e s deTeTorsiets 390 00 S40 00
Compensation to owner of lot 1, in Block 2, in the city of Peoria......... 25 00
TR G0 (NG hG Sroe e A 5 R0 0 0 0 0 ST S O SAT 8 00 = S0m 0 5 - 150 00 125 00
Compensation to owner of lot 4 in block 2, as above ..| 26 00!
T I 00 00 00 b B e 0 00 DT e St G R s RO O (OO B A 150 00 125 00
Compensation to owner of lot 5 in block 2, as above.............ivait. .| 25 00
150 00; 125 00

IHTEEE D TG So00 con o 00 0 & 508 0 NETE 08 GAB0 OO ABBE0 SARN ST B00 0da 10 of & 6 8 S

Sept. 19, 1859. The Clerk of said County Court caused the following notice to
be published :

STATE OF JLLINOIS, PEORIA COUNTY,
CreErk County Courr OrricE, Proria, Sepr. 18th, 1859.

OPENING OF W ASHINGTON STREET THROUGH MirLs’ ApprrioN 1o Proria.—Norior
1o OWNERS oF Lors AND Lanps.—Notice is hereby given that the report and assess-
ment of the Commissioners appointed by the County Court of Peoria County, to as-
sess the amount of. compensation and benefits acerning to the owners of lots and
lands by reason of the opening and extending of Washington Street, from North
Fayette Street through Mills’ addition to Washington Street, in Morton, Voris & La-
veille’s addition, hus been returned by said Commissioners to the Judge of
the County Court, Peoria County, and that on the 30th day of September, A. D.,
1859, the said report and assessment will be confirmed by said County Court, unless
legal objections to the confirmation of the same be made by some person interested
therein. CHARLES KETTELLE,

Sept. 19—dtd. Clerk County Court, Peoria County.

Which notice was published in the Daily and Weekly Transcript, eleven different
times, the first on 19th Sept., 1859, and the last on the 30th day of Sept., 1859.

Oct. 3, 1859. The following order was entered of record :

To Sidney Pulsifer, Lewis Keyon and G. L. Ryors, Commissioners in the matter of
opening and extending Washington Street through Mills’ addition, to Washing-
ton Street, in Morton, Voris & Laveille’s addition :

“Be it remembered, that, on this, the third day of October, A. D., 1859, this
cause came on to be heara, on motion of the City of Peoria, by its Attorney, to con-
firm your said Report and render judgment on the same, and objections having been
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made by owners of lots affected thereby to the confirmation of the same, and the
court having duly considered said objections, and also being fully advised in regard
to the same, doth order and adjudge that asid motion be and the same is hereby over-
ruled, and the report of said Commissioners is hereby ordered referred back to the
same Commissioners, for the following reasons, to-wit:

“They have erred in making inadequate assessments of compensation and dam-

ages on the following lots, to-wit:

“Lots No. 17 and 18, Range No. 1.
40 feet, part of No. 15, Range No. 1.
No. 12, Range No. 2.

North half of No. 10, Range No. 3.
South half ot No. 11, Range No. 3.
No. 7, Range No. 4.

No. 2, Range No. 5.

No. 4, Range No. 5.

No. 1, 2 and 3, Range No. 6.

“They will also consider and determine again the amount of benefits assessed to
Lot No. 11, in Range No. 2; also, Lots No. 9 and 10, in Range No, 4. It is also
ordered that the Clerk issue summons to said Commissioners to appear before this
Court to take the oath preseribed by law, and also have served upon them a copy of
these erders of the Court in this behalf, and to deliver to them all the papers in said
matter, together with this Report, on the twelfth day of October, and that they again
proceed to and perform all acts required of them by law, in such case made and pro-
vided, and make their Report thereof to this Court, as soon as may be, or the law

commands them.”

Oct. 4, 1859. The said Commissioners were notified of their re-appointment, and
on the 12th of October, 1859, took the oath required by law.

Oct. 12, 1859. The said Commissioners caused a notice to be published, which is
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“To which notice is attached the following certificate :

STATE OF ILLINOIS, Proria Counry, ss.—I, N. C. Geer, the printer and pub-
lisher of the Daily and Weekly Transcript, a public newspaper, printed and pub-
lished in the City of Peoria, in the County of Peoria, and State aforesaid, do hereby
certify that the annexed notice has been published eight different times in the said public
newspaper, that is to say, in each and cvery copy thercof, of the following dates re-
spectively, to-wit :—First, the 13th day of October, A. D., 1859 ; Second, the day

of » A. D, 18 ; Third, the day of yA. D., 18 ; Fourth, the day
of y A. D, 18 ; Tifth, the day of yA. D, 18 ; Sixth, the day
of » A. D, 18 5 Last, the 20th day of October, A. D., 1859.

In testimony whereof, I have hereunto subscribed my name, at Peoria, this twenty
eighth day of November, A. D., 1859.
N. C. GEER,
Printer and Publisher of the Daily and Weekly Transcript.
Fees for publication, $9 60.

Nov. 11, 1859. The said Commissioners filed in said Court their second Report,
as follows :

To taHE HoNORABLE THE JUDGE OF THE Counry Courr or Prorra County :

The undersigned, Commissioners appointed by Your Honor, on the 12th day of
October, 1859, to assess the amount of compensation and benefits accrning to the
owners of lots and lands damaged and benefitted by the opening and extending
‘Washington Street, through Mills’ addition to Peoria, sixty feet in width, from the
east side of North Fayette Street to Washington Street, in Morton, Voris & La-
veille’s addition to Peoria, as represented on the plat hereto attached, and forming
part hereof, beg leave to report that after being duly sworn and giving the notice
required by law, we proceeded to the examination of the premises through and over

same; did, on the ITET Ty or Ivwvemo = — — —
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which said Washington Street will run, and do assess the said compensation and ben-
- 3
- efits as follpws, to-wit :
ek -
_—— = T ‘
s | |
3| |
S | =
~ = R
S s
s I8
S S
Compensation to owner of lot 12, Range 1, ) ] |
Benefits to same b H90 00 IR10 00
Compensation to the owner of lot 4, in Blo ; oo 00 [ 1
Benefits 10 SANICLc « o v osus s ans s sihisiaivniioiniananigoniouineionaibansd . w23 00 {225 00
Compensation to the awner of lot 5, block 2, in the city ot Feorin. ..ot . a0 on ! |
Benefits £0 SAMG. & o <o alaisle s aisialeis e imisisiaaiaeiaale alais ke oeisie s s)slsaratese AN I ! 150 00 BGANET
63 Nov, 12, 1859. The Clerk of the County Court gave the following notice :

Norice.—OPeNIEG AND EXTENDING oF WasmINGTON STREET THROUGH MILLS' ADDI-
108 T0 Proria.—DMorice To owsers or Lors axp Laxps.—Notice is hereliy given
that the second Report and assessiment of the Commissioners appointed by the County
Court of Pcoria County. to assess the amount of cowpensation and benefits aceruing
to the owners of lots and lands by reason of  the opening and extending ot North
Washington Street through Mills’ addition to Peoria, sixty fect in width, trom the
east side of North Fayette Street to Washington Street, in Morton, Voris & Lay cille's
addition to Peeria, has been returned by said Commissioners to the Judge of (he
County Cout of Peoria County, and that on the 28th day of November, A. D., 1859,
the said Report and assessment will be contirmed by the said Court unless legal ob-
jections to the confirmation of the same be made by some person interested therein.

CHARLES KETTELILE,
Peoria, Nov. 12, 1859. Clerk County Court Peoria County.

~ Which notice was published in the Daily and Weekly Transeript, fourteen differ-
ent times, the first on Nov. 14th, 1859, and the last Nov. 28th, 1859.

Nov. 30, 1859. The following order was entered ot record:

In the Matter of the Opening and extending Washington Strect through Mills® Ad-

tion, &e., &e.

Whereas the Commissioners appointed by this Court, on the 15th day of August,
A. D., 1859, to ascertain and assess the damages ana recompense due the owners of
lots and lands, by reason of the opening ot Washiugton Street, through and over the
same; did, on the 11th day of November, A. D., 1859, return to this Court their
second and final Report and assessment of the amount of compensation and benefits
aceruing to the said owners respectively.  And, it appearing to the satisfaction of the
said Court that thesaid Commissioners were duly summoned and sworn, and that the

notices required to be given according to law, and this ordinance, were duly given,
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r_pn{la/l_ig_lﬁﬁ{g:{ﬁ(f‘éerved by the said Commissioners and the proper officers, and all per-

~ sons objecting to the confirmation of said Report having withdrawn the same, and all

the owners of lots and lands, interested, by reason of the opening of said Street, hav-

ing been three times solemnly called, and they having made default hercin,
therefore ordered and adjudged that judgment be rendered against the following

and tracts of land, for the sum of Total Benetits set opposite the same, respectively,

and also for a proportionate share of the ¢ sts of the proceedings in the pre.nises, to
wit :

it is
lots

|
{i
|
|
il
|
[1
I
|
|
f
|
il
|
1

%l 3
S s
g S |58
~ g < g:
e i it MRS P =
dols| cts |dols cts
Description. 12 1 40 5 03
Mills’ Addition to Peorin. . cuun..... 1 60 5 08
Mills’ Addition to Peori Block:
CltySofS Peoriatn ot el i il o or to el e LU e 1 300! 5 03
City of Peoria......... 9| 295 5 03
City of Peorin............ 2| 100| 5 03
Gallaher's Addition to Peoria C ‘.’.0! 5 03

And it is further ordered and adjudeed that the said Reportand assessment of the
said Commissioncrs be confirmed, and that executions issue to the Sherift of' Peoria
-‘County, and that he, the said Sheriff, be commanded to levy upon and sell the said

lots and lands against which judgment is herein rendered, in the samo manner as
in executions at law.

ERRORS ASSIGNED.

1. The Court erred in rendering judgment against Lot 4 in Block 2, in the City
of Peoria, for the sum of $225.

2. The Court erred in rendering judgment against the owner of Lot 4, Block 2,
for the sum of $225,

3. The Court erred in rendering any judgment against said Lot +.
4. The Court erred in rendering any judgment against the owner of said Lot 4.

5. The Court erred in rendering any judment against Lot 5, in Block 2, in the
City of Peoria.
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6. '.,D","!;pb'm't etred in rendering any judgment against the owner of said Lot 5.
- ~ -

7. Said Lot No. 4 and Lot No. 5, were not, nor was either of them, nor was any

part of either of them, liable to be assessed for said damages, in opening said Wash-

ington Street, through Mills’ addition.

8. The Court erred in rendering judgment and making the foregoing final order
against either of said Lots four or five, or any part thereof, or against the owner
thereof, because no notice was given as required by law to give the Court jurisdic-
tion to render said judgment, or to make said order.

9. The Court had no authority or jurisdiction to render its said order and judg-
ment upon the record appearing before the Court.

10 and 11. The owner of Lot 4, and the owner of Lot 5, had not, nor had either
of them, any legal or sufficient notice te appear before the said Commissioners.

12. The said judgment and order was not authorized by the Report of said Com-
missioners.

13. The Court erred in rendering any judgment upon the Report of said Com-
missioners.

14. Said Lots 4 and 5 are not included in the survey filed by the said Surveyor.

15. By the law and ordinances of said City, said Commissioners had no authority
-to assess said Lots 4 and 5, or either of them, for benefits from opening said Wash-
ington Street through Mills’ addition.

16 and 17. The Court erred in ordering executions for said Lots 4 and 5, or either
of them.

18. Baid judgment was rendered upon insuflicient evidence.

19. The Court erred in rendering judgment for $5 03 costs against each of said
Lots 4 and 5.

20. The Court erred in rendering judgment against the owner of said Lots 4 and
5, for the sum of $5 03 costs on each of the said lots.

21. The judgment for costs against said lots, and each of them, is excessive.

MANNING & MocCULLOCH,
Attorneys for Plaintiff in Error.
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