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The demurrer to the bill was well taken.  1st, for the rea-
son that all the other creditors named in the assignment
Which was made a part of the bill, were intercsted in the
subject matter of the suit, and would be affected by the
decree. The assigned property was a common fund set
apart for the payment of the debts of the ereditors named in
the assignment. All were interested in it; the assignment
itself, recognizing the insolvency of the assignors and provi-
d‘ing for a pro rata distribution, in the case of the inade-
quacy of the fund to pay all the debts.

The object and legl effect of the assignment was to pay
each creditor, including the preferred creditor, the actual
amount of the indebtedness in his favor, against the assign-
ors. The amount stated either in the schedule or assignment
was in no respect decisive of the question. The amount as
stated in the assignment may or may not have been correct
and if corrcct, may have been reduced by subsequent pay-
ments, proceeds of collateral securities, &e. All this was
open to investigation ; ali this the other creditors had a right
tocontest. As the preferred creditors’ share was increased or
diminished, the other creditors lost or gained, and the funds
would become appropriated by the decrce, beyond their
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reach or control, and their rights be thus cut oftwithout giv-
ing them any day in court, or opportunity to defend.—4
Paige N. Y. Chancery Reports, page 33. 2 Paige N. Y.
Chancery Reports, page 280, 281. 23 Pickering Report, 508,
- 23 Maine Rep., 28.

Burrill on Assignment, pages 252, and cases cited: “where
a debt due a creditor was put down in the assignment as
about eleven thousand dollars, which was in fact upwards of
thirteen thousand, it was held, the trust included thie latter
sum.”  So likewise when the debt * was described as about
$4,500, and claimns were proved to the amount of $35,867, it
was held the party was entitled to a dividend on the latter
sum.”

In the case of Wakeman vs. Grover, 4 Paige R., 32, 33,
the Chancellor uses the following language ; ¢ If the com-
plainants werc seeking to carry into effect the assignment,
and to obtain their share of the assigned property, it would
undoubtedly have been necessary eith'er‘tlnat they should
have made all the creditors parties, or that they should have
filed their bills in behalf of themselves and all others who
might claiw to come under the decree.”

In 2 Paige Rep., 280, 281, on a bill against the assignee to
compel an accounting, it was held “ necessary to make all the
creditors parties,” and a demurrer was sustained on this
ground. The Chaneellor in this ease held “That the credi-
tors shonld be parties so as to subject the assignee to but
one account,” *and that it was a universal rule not to alloy
an account to be taken in the absenece of an y person interested
therein, who is within the jurisdiction of the court and can
be made a party.”

See also eases referred to in Story’s Equity Pleading,
pages 115, 117, 188, See. 101, 102, 103, 157.

- Notwithstanding the numerous and apparently conflicting
authorities collected in Story’s Equity Pleudings, relative to
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the general rule as to parties, still, in the application of the
rule to this very class of cases in question, the absclute
necessity of making all the creditors parties, or filing the
bill on behalf’ of all the ereditors, is unequivocally laid down
in the following langunage, viz:

Sec. 157. “ When an assignment is made by a debtor for
the benefit of his creditors, if any creditor secks to enforce
the trust, he cannot sue alone; but he must make all the
other creditors, provided, for in the assignment, parties,
cither by name, or by bringing the suit on behalf of himself
and all the other creditors, who may choose to come in, and
take the benefit of the decree.”

Sec. 101. ¢« Upon the same ground it has also been held
that if the plaintiff secks to establish a priority of right or
charge, he cannot file a bill on behalt of all the creditors,
but the latter must be made actual parties, for the suit is not
homogencous, or for objects equally beneficial to all the par-
ties, and therefore each creditor has a distinet right and in-
terest to contest the plaintift’s claim.”

Sec. 102. “ Upon similar grounds, where there are a num-
ber of creditors, who are parties to the deed of trust for the
payment of debts, a few have been permitted to sue on be-
half of themselves and the other creditors, named in the
decd, to enforce the exceution of the trust.”———“Tt is
obvious, that in such cases, unless all the creditors were
bx'oilght betorza the court, or were allowed to come before the
court, the due execution of' the trust might be impracticabie,
or be enforced injuriously to the interest of the creditors not
parties.” '

Ske. 103, After stating the difficulty of making all the
creditors partics by neme, “when the debts are unliguida-
ted,” or, “any of the creditors have a preference,” it is
nevertheless stated that “a single creditor, in cases of this
sort, would not be permitted, by a court of equity, to sue for
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his own single demand without bringing the other creditors.
in some form or manner before the court, from the.obvious
inconvenicnce and apparent injustice in deciding upon the
extent of their rights and interest in their absence. The
substitution, thercfore, of a few, to sue for the benefit of the
wholg, at the same time that it subscrves the interest of all
the creditors by enabling them to malke themselves active in
the final apportionment and distribution of the trust funds,
gives to the watchful and diligent an opportunity of having
justice done to' them, W ithout any wanton sacrifice of the
rights of the others, or any edcnhcc not caused by the laches
or indifference of the latter.”

And in note to Sec. 103, the following language, cited
from 1 Wash. Cir. R. 417, is used: “When the creditors
are to be paid out of a particular fund, or arc united in the

same transaction so as to produce a privity between them,
all ave to join, &e., cither by name -or by being 101)1Lsented
by a part sueing in the name of all.”

2d. It was proper that the other creditors should Le made
parties, in order not only that all the parties intended to be
affected Ly the deeree might be before the court, but also to
save the assignee from as many separate accountings as there
were ereditors named in the assignment, and in order that
the decree to be made by the court, affecting so many differ-
ent parties, as well as the assignee, might be consistent with
itself and the interest both of the creditors and the assignee.

2 Paige Rep. 281.

"d The bill shows Wilson G. Hunt to be interested jn
the application of this particular.portion of tho trust fund
sought to be reached by the bill and exhibits accompanying
it and made a part of it, was intended to be appropriated to
the payment of the Shepperd & Reeves debt assigned to
Hunt, and for which Taylor was security, who was protected
therefore by this assignment, the creditor being equitably
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entitled to be subrogated to all the securities he held for the
same debt. '

The legal operation of-the assignment is to secure to the
cquitable holder and real owner of the claim, the payment
of his debt irrespective of the person who may happeu to be
described in the assignment (whether correctly or not) as
the individual to whom the demand belongs or is payable.—
4 Pickering 518. 7 Paige N. Y. Rep. 615. Burrill on As-
sighments 353, 354.

The Court of Appeals in Vail vs. Foster, 4 Comstock N.
Y. Rep. 314, says: ‘It is a scttled rulein equity, that the
creditor shall have the benefit of any counter bonds or col-
lateral securities which the principal debtor has given to the
surety or person standing in the situation of surety for his
indemnity. Such seourities are regarded as trusts for the
better security of* the debt, and chancery will compel the ex-
ecution of the trust for the benefit of the creditor ”—citing,
also, 9 Paige Ch. Rep. 432. 11 Vesey 22. 18 John. 505.
4 Kent 307. Story’s Equity 502, 638.

4th. If the creditors are ton numerous to be all made par-
ties, there is no excuse for not filing the bill in behalf of the
complainant and all the other creditors. This would have
given them the right tocome in under the decrec and take
the benefit of it or appeal therefrom.—See cases above cited.-

Sec h/L//L 24 o /Zchy(~(‘%/z{;¢‘:‘afh/‘:)

5th. The rule requiring all persons interested to be made
parties, is a reasorable one, and its application to this case
cminently fit and proper. ‘It ie impossible to reconcile all
the authorities bearing on this question, but the application
of the rule to this class of cases is well sustained both on
principle and by precedent, and it is the only just and prac-
- ticable rule that can be adopted.




)

entitled to be subrogated to all the securities he held for the
same debt. '
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described in the assignment (whether correctly or not) as
the individual to whom the demand belongs or is payable.—
4 Pickering 518. 7 Paige N. Y. Rep. 615. Burrill on As-
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The Court of Appeals in Vail vs. Foster, 4 Comstock N.
Y. Rep. 314, says: ‘It is a scttled rulein equity, that the
creditor shall have the benefit of any counter bonds or col-
lateral securities which the principal debtor has given to the
surety or person standing in the situation of surety for his
indemnity. Such seourities are regarded as trusts for the
better security of* the debt, and chancery will compel the ex-
ecution of the trust for the benefit of the creditor ”—citing,
also, 9 Paige Ch. Rep. 432. 11 Vesey 22. 18 John. 505.
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complainant and all the other creditors. This would have
given them the right tocome in under the decrec and take
the benefit of it or appeal therefrom.—See cases above cited.-

Sec h/L//L 24 o /Zchy(~(‘%/z{;¢‘:‘afh/‘:)

5th. The rule requiring all persons interested to be made
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8th.. Although it is said $that & demurrer for want ot
parties must show who are the proper parties,” it is at.the

same time qualified by the following language, viz :—*“not

by name, but' in such a manner as to point to.the complain-
ant the objection to his bill, and to enable him to amend by
making proper I);u'(ics."~-lst Smith’s (,‘hancmf_j,' Practice,
202, 203,




(5

8th.. Although it is said $that & demurrer for want ot
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The demurrer to the bill was well taken.  1st, for the rea-
son that all the other creditors named in the assignment
which was made a part of the bill, were interested in the
subject matter of the suit, and would be affected by the
decree. The assigned property was a common fund set
apart for the payment of the debts of the creditors named in
the assignment. All were interested in it; the assignment
itself, recognizing the insolvency of the assignors and provi-
ding for a pro rata distribution, in the case of the inade-
quacy of the fund to pay all the debts.

The object and legal effect of the assignment was to pay
each creditor, including the preferred creditor, the actnal
amount of the indebtedness in his favor, against the assign-
ors. The amount stated either in the schedule or assignment
was in no respect decisive of the question. Tbe amount as
stated in the assignment may or may not have been correct
and if correct, may bave been reduced by subsequent pay-
ments, proceeds of collateral securities, &e. All this was
open to investigation ; all this the other creditors had a right
tocontest. As the preferred creditors’ share was increased or
diminished, the other creditors lost or gained, and the funds
would become appropriated by the decree, beyond their
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veach or control, aud their rights be thus cut oft without giv-
ing them any day in court, or opportunity to detend.—4
Paige N. Y. Chancery Reports, page 33. 2 Paige N. Y.
Chancery Reports, page 280, 281. 23 Pickering Report, 508.
23 Maine Rep., 28.

Burrill on Assignment, pages 252, and-cases cited: “where
a debt due o creditor was put down in the assignment as
about eleven thousand dollars, which was in fact upwards of
thirteen thousand, it was held, the trust included the latter
sum.” So likewise when the debt ¢ was.described as about
84,500, and claims were proved to the amount of $5,867, it
was held the party was entitled to a dividend on the latter
sum.”

In the case of Wakeman vs. Grover, 4 Paige R., 32, 383,
the Chancellor uses the following larguage : * If the com-
plainants were seeking to carry into effect the assignment,
and to obtain their share of the assigned property, it would
undoubtedly have been mnecessary either that they shonld
have made all the creditors parties, or that they should have
filed their bills in behalf of themselves and all -others who
might claim to come under the decree.”

In 2 Paige Rep., 280, 281, on a bill against the 2ssignee to
compel an accounting, it was held * necessary to make all the
creditors parties,” and a demurrer: was sustained on this
ground. The Chancellor in this case held * That the eredi-
tors should be parties so as to subject the assignece to but
one account,” “and that it was a universal rule not to allow
an account to be taken in the absence of any person interested
therein, who is within the jurisdiction of the court and can
be made a party.”

; See also cases referred to in Story’s Equity Pleading,
pages 115, 117, 188, Sec. 101, 102, 103, 157.

N ot'fvithstauding the numerous and apparently conflicting

authorities collected in Story’s Equity, Pleadings, relative to
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the general rule as to parties, still, in the application of the
rule to this very class of cases in question, the absclute
necessity of making all the creditors parties, or filing the
bill on behalf of all the creditors, is unequivocally laid down
in the following language, viz :

Sec. 157. “ When an assignment is made by a debtor for
the benefit of his creditors, if any creditor secks to enforce
the trust, he cannot sue alone; but he must make all the
other creditors, provided for in the assignment, parties,
cither by name, or.by brinzing the suit on behalf of himself
and all the other creditors, who may choose to come in, and
take the benefit of the decree.”

Sec. 101. “ Upon the same ground it has also been held
that if the plaintiff seeks to establish a priority of right or
charge, Le cannot file a bill on behalt. of all the creditors,
but the latter must be made actual parties, for the suit is not
homogeneous, or for objects equally beneficial to all the par-
ties, and therefore each creditor has a distinet right and in-
terest to contest the plaintiff’s claim.”

Sxc. 102. < Upon similar grounds, where there are a num-
ber of creditors, who are parties to the deed of trust for the
payment of debts, a few have been permitted to sue on be-
half of themselves and the other ecreditors, named in the
deed, to enforce the execution of the trust.”———It is
obvious, that in such cases, unless all the creditors were
brought betore the court, or were allowed to come before the
court, the due execution of the trust might be impracticabie,
or be enforced injuriously to the interest of the creditors not
parties.”
© Swc. 103. After stating the difficulty of making all the
creditors partics by #eme, “when the debts are unliquida-
ted,” or, “any of the creditors have a preference,” it is
nevertheless stated that “a single creditor, in cases of this
sort, would not be permitted, by a court of equity, to sue for
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his own single demand without bringing the other creditorsy
in some form or manner before the court, from the obvieus
inconvenience and apparent injustice in deciding upon the
extent of their rights and interest in their absence. The
substitution, theretore, of a few, to sue for the benefit of the
whole, at the same time that it subserves the interest of all
the creditors by enabling them to make themselves active in
the final apportionment and distribution of thc trust funds,
gives to the watchful and diligent an’ opportunity of having
justice done to them, without any wanton sucrifice of the
rights of the others, or any s 1cnilce, not caused by the laches
”\)1 indifference of the latter.” ‘

And in note to Scc. 103, the following language, cited
from 1 Wash. Cir. R. 41;"[, is used: “When the ereditors
are to be paid out of a particular fund, or are tnited in the
same transaction so as to produce a privity between them,
all are to join, &e., cither by name or by being represented
by a part sueing in the name of all.” '

2d. It was proper that the other creditors should Le made
parties, in order not only that all the parties mtcnded to be
affected by the decree might be before the court, but also to
save the assignee from as many separate accountings as there
were creditors named in the assighment, and in order that
the decree to be made by the court, affecting so many differ-
~ ent parties, as well as the assignee, might be consistent with
itselt and the interest both of the creditors and the assignee.
—2 Paige Rep. 281.

2d. The bill shows Wilson G. Hunt to be interested in
the application of this particular portion of the trust fund
sought to be reached by the bill and exhibits accompanying
it and made a part of it, was intended to be appropriated, to
the payment of the Shepperd & Reeves debt assigned to
Hunt, and {or which Taylor was security, who was protected
therefore by this assigument, the creditor being equitably
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entitled to. be subrogated to all the securities he he]d tfor the
same debt.

The legal opemtion of the assignment is to securc to the
equitable holder ‘and real owner of the claim, the payment
ot his debt irrespective of*the person who may happeu to be
deseribed in tlio assignmént (whether correctly or not): ‘as
the individual to whom the demand belongs or is payable.—
4 Pickering 518. 7 Puige N. Y. Rep. 615. Burrill on As-

sighments 353, 354.

The Court of -Appeals in Vail vs. Foster, 4 Comstock N.
Y. Rep. 314, says: It is a settled rulein equity, that the
creditor shall have the benefit of any counter bonds. or col-
lateral securities which the principal debtor has given to the.
surety or person standing- in the situation of surety-for his
indemnity. Such securities’ are regarded as trusts for the-
better security: of the debt,and chancery will compel the ex-
ecution of the trust for the benefit of the creditor ”—citing;,
also, 9 Paige Ch. Rep. 432. 11 Vesey 22. 18 John. 505.
4 Kent 307. Story’s Equity 502, 638.

4th, If the.creditors are ton numerous to. be all made par-
ties, there is no excuse for not filing the bill in behalf of the;
complainant and all the other creditors. This would have.
given them the right to.come.in under the decree and take.
the benefit of it or-appeal therefrom.—See cases above cited.

Socfrtyy, B s e D

5th. The rule requiring all persons interested. to be made
parties, is a reasonable one, and its application to.this case-
cminently fit and proper. It is impossible to reconcile all
the. authorities bearing on this question, but the application
of the rule to this class of cases is well sustained. both on
principle and by precedent, and it is the only just and prac-.
ticable rule that can be adopted..
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. 6th. Althongh ity is.said, * that a‘demurrer for: want of,
partics ‘must show who arc the proper parties,” it is:atthe:
rame time qualified. by the following. language, viz :— not
by name, but in such a manner as to point to the complain
ant the objection to his bill, and  to.enable him to.amend: by
making proper parties.”—1s: Smith’s. Chancery, Pragtice,
202, 203, '
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The demurrer to the bill was well taken. 1st, for the rea-
son that all the other creditors named in the assignment
which was made a part of the bill, were interested in the
subject matter of the suit, and would be affected by thé-
decree. The assigned property was a common fund set’
apart for the payment of the debts of the creditors named in
the assignment. All were interested in it ; the assignment
itself, recognizing the insolvency of the assignors'and provi-
ding for a pro rata distribution, in the case of the inade-
quacy of the fund to pay all the debts. '

"The object and legal effect of the assignment was to pay
éach creditor, including the preferred creditor, the actual
amount of the indebfedness in his favor, against the assign-
ors. The amount stated either in the schedule or assignment
was in no respect decisive of the question. The amount as
stated in the assignment may or may not have been correct
and if correct, may bave been reduced by subsequent pay-
ments, proceeds of collateral securities, &c. All this was
open to investigation ; all this the other creditors had a right
tocontest. As the preferred creditors’ share was increased or
diminished, the other creditors lost or gained, and the funds
would become appropriated by the decree, beyond their
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reach or control, and their rights be thus cut o winout giv-
ing them any day in court, or opportunity to defend.—4
Paige N. Y. Chancery Reports, page 33. 2 Paige N. Y.
Chancery Reports, page 280, 281. 23 Pickering Report, 508.
93 Maine Rep., 28.

Burrill on Assignment, pages 252, and cases cited: “where
a debt due 2. creditor was put down in the assignment as
about eleven thousand dollars, which was in fact upwards of
thirteen thousand, it was held, the trust included the latter
sum.” So likewise when the debt * was described as about
84,500, and claims were proved to the amount of $5,867, it
was held the party was entitled to a dividend on the latter
sum.” :

In the case of Wakeman vs. Grover, 4 Paige R., 32, 33,
the Chancellor uses the following language : ¢ If the com-
plainants were seeking to carry into effect the assignment,
and to obtain their share of the assigned property, it would
undoubtedly have been necessary either that they should
have made all the ereditors parties, or that they should have
filed their bills in behalf of themselves and all others who
might claim to come under the decree.”

In 2 Paige Rep., 280, 281, on a bill against the assignee to
compel an accounting, it was held * necessary to make all the
creditors partics,” and a demurrer was sustained on this
ground. The Chancellor in this case held ¢ That the credi-
tors should be parties so as to subject the assignec to but
one account,” “and that it was a universal rule not to allow
an account to be taken in the absence of any person interested
therein, who is within the jurisdiction of the court and can
be mlade a party.” :

See also cases referred to in Story’s Equity Pleading,
pages 115, 117, 188, Sec. 101, 102, 103, 157.

Notwithstanding the nfllnel-ox_ls and apparently conflicting
ruthorities collected in Story’s Equity Pleadings, relative to
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the general rule as to parties, still, in the application of the
rule to this very class of cases in question, the absclute
necessity of making all the «creditors parties, or filing the
bill on behalf of all the creditors, is unequivocally laid down
in the following language, viz :

Skc. 157. “ When an assignment is made by a debtor for
the benefit of his creditors, if any creditor seeks to enforce
the trust, he cannot sue alone; but he must make all the
other creditors, provided for in the assignment, parties,
cither by name, or by bringzing the suit on behalf of himself
and all the other creditors, who may choose to come in, and
take the benefit of the decree.”

Skc. 101. “ Upon the same ground it has also been held
that if the plaintiff seeks to establish a priority of right or
charge, he cannot file a bill on behalt of all the creditors,
but the latter must be made actual parties, for the suit is not
homogeneous, or for objects equally beneficial to all the par-
tics, and therefore each creditor has a ‘distinct right and in-
terest to contest the plaintiff’s claim.”

Skc. 102. “ Upon similar grounds, where there are a num-
ber of creditors, who ave parties to the deed of trust for the
payment of debts, a few have been permitted to sue on be-
half of themselves and the other creditors, named in the
deed, to enforce the execution of the trust.” “Jt is
obvious, that in such cases, unless all the creditors were
brought before the court, or were allowed to come before the
court, the due execution of the trust might be impracticabie,
or be enforced injuriously to the interest of the creditors not

parties.” ‘
See. 103. After stating the difficulty of making all the

creditors parties by name, when the debts are unliquida-
ted,” or, “any of the creditors have a preference,” it is
neyertheless stated that “a single ereditor, in cases of this
sort, would not be permitted, by a court of equity, to sue for
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his own single demand without bringing the other creditorsy
in some form or manner before the court, from the obvious
inconvenience and apparent injustice in deciding upon the
extent of their rights and interest in their absence. The
substitution, therefore, of a few, to sue for the benefit of the
whole, at the same time that it subserves the interest of all
the ereditors by enabling them to make themselves active in
the final apportionment and distribution of the trust funds,
gives to the watchful and dllwent an opportunity ot having
justice done to therm, Svithout any wanton sacrifice of the
rights of the others, or any sacrifice, not caused by the laches
or indifference of the latter.”

And in note to Sec. 103, the following language, cited
‘from 1 Wash. Cir. R. 417, is used: ¢ When the creditors
are to be paid out of a particular fund, or arc united in the
saume transaction so as to produce a privity between them,
all are to join, &c., cither by name or by being represented
by a part sueing in the name of all.”

2d. It was proper that the other creditors should e made
parties, in order not only that all the parties intended to be
affected by the decree might be before'the court, but also to
save the assignee from as many separate accountings as there
were creditors nawed in the assignment, and in order that
the decree to be made by the court, affecting so many differ-
ent parties, as well as the assignee, might be consistent \vith
_ itself and the interest both of the medxtms and the assmnee

—2 Paige Rep. 281. :

2d. The bill shows Wilson G. Hunt to be interested in
the application of this particular pomon of the trust fund
sought to be reached: by the bill and exhibits accompanying
it and made a part of it, was intended to be'appropriatbd to
the payment of the Shepperd & Reeves debt assmned to
Hunt, and for which Tay lor was secuut_) , who was pxotected
therefore by this assigument, the creditor bemv equltably
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entitled to be subrogated to all the securities he held for-ghe
same.debt. '

The legal operation of the assignment is to secure to tlie
equitable holder and real owner of the claim, the paynicnt
of his debt irrespective of the person who may happeu to be
described in the assignment (whether correctly or not) s
the individual to whom the demand belongs or is payable.—
4 Pickering 518. 7 Paige N. Y. Rep 615, Burrill on As-
sighments 353, 354.

The Court of Appeals in Vall vs. Foster, 4 Comstock N.
Y. Rep. 814, says: “It is a settled rulein equity, that the
creditor shall have the benefit of any counter honds or col-
lateral securities which the principal debtor has given to the
surety or person standing in the situation of surety for his
indemnity. Such seourities are regarded as trusts for the
better security of the debt, and ohancery will compel the ex-
eoution of the trust for the benefit of the creditor ”—citing,
also, 9 Paige Ch. Rep. 432. 11 Vesey 22. 18 Johu. 503,
4 Kent 307. Story’s Equity 502, 638.

4th, If the creditors are ton numerous to be all made par
ties, there is no excuse for not filing the bill in behalf of the
complainant and all the other creditors. This would have
given them the right tocome in under the decree and take
the benefit of it or appeal therefrom. —See cases above cited.

/i/% 22047 em,g/@d, o

5th. The rule requiring all persons interested to be made
parties, is a reasonable one, and its application to this case
cminently fit and proper. It ie impossible to reconcile all
the authorities bearing on this question, but the application
of the rule to this class of cases is well sustained both on
principle and by precedent, and it is the only just and prac-
ticable rule that can be adopted.
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6th. Altliongh it is said “thatj a demurrer for want of
parties must show who are the proper parties,” it is at the
same time qualified by the following language, viz :—*“ not
by name, but in such a manner asito point to the complain-,
ant the objection to his bill, and to enable him to amend by,
making proper parties.’—1s: Swmitl’s Chancery Practice,
202, 203,
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3 the Supreme Court of Illinods.

JAMES H. KNAPP, )

Coeme g |
Llaintiff in Error, I Points of Defendant in Error.

Vs.

JOHN A. MARSHALL, ?T. G. Frost axp G. W, Forp,

Defendant in Error. J  Attysfor Deft. in Error.

The demurrer to the bill was well taken. 1st, for the rea-
son that all the other creditors named in the assignment
which was made a part of the bill, were interested in the
subject matter of the suit, and would be affected by the
decree. The assigned property was a common fund set
apart for the payment of the debts of the creditors named in
the assignment. All were interested in it; the assignment
itself, recognizing the insolvency of the assignors and provi-
ding for a pro rata distribution, in the case of the inade- -
quacy of the fund to pay all the debts.

The object and legal effect of the assignment was to pay
each creditor, including the preferred creditor, the actual
amount of the indebtedness in his favor, against the assign-
ors. The amount stated either in the schedule or assignment
was in no respect decisive of the question. The amount -as
stated in the assigninent may or may not have been correct
and if correct, may have been reduced by subsequent pay-
ments, proceeds of collateral securities, &c. All this was
open to investigation ; all this the other creditors had a right
tocontest. As the preferred creditors’ share was increased or
diminished, the other creditors lost or gained, and the funds
would become appropriated by the decree, beyond their
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reach or control, and their rights be thus cut off without giv-
ing them any day in court, or opportunity to detend.—4
Paige N. Y. Chancery Reports, page 33. 2 Paige N. Y.
Chancery Reports, page 280, 281. 23 Pickering Report, 508.
23 Maine Rep., 28.

Burrill on Assignment, pages 252, and cases cited: “where
a debt due a creditor was put down in the assignment as
about eleven thousand dollars, which was in fact upwards of
thirteen thousand, it was held, the trust included the latter
sum.” So likewise when the debt ¢ was described as about
$4,500, and claims were proved to the amount of $5,867, it
was held the party was entitled to a dividend on the latter
sum.”

In the case of Wakeman vs. Grover, 4 Paige R., 32, 33,
the Chancellor uses the following language : - “ If the coms
plainants were seeking to carry into effect the assignment,
and to obtain their share of the assigned property, it would
undoubtedly have been necessary either that they shounld
have made all the creditors parties, or that they should have
filed their bills in behalf of themselves and all others who
might clain to come under the decree.”

In 2 Paige Rep., 280, 281, on a bill against the assignee to
compel an accounting, it was held “ necessary to make all the
creditors partics,” and a demurrer was sustained on this
ground. The Chancellor jn this case held ¢ That the credi-
tors should be parties so as to subject the assignec to but
one account,” “and that it was a universal rule not to allow
an account to be taken in the absence of any person interested
theyein, who is within the Jurisdiction of the court and can
be made a party.”

See also cases referred to in Story’s Equity Pleading,
pages 115, 117, 188, Sec. 101, 102, 103, 157.

Notwithstanding the numerous and apparently conflicting
authorities collected in Story’s Equity Pleadings, relative to
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the general rule as to parties, still, in the application of the
rule to this very class of cases in question, the absclute
nccessity of making all the ecreditors parties, or filing the
bill on behalf of all the ereditors, is unequivocally laid down
in the following langnage, viz:

Skc. 157. “ When an assignment is made by a debtor for
the benefit of his creditors, if any creditor secks to enforce
the trust, he eannot sue alone; but he must make all the
other creditors, provided for in the assignment, parties,
cither by name, or by bringing the suit on behalf of himself
and all the other creditors, who ‘may choose to come in, and
take the benefit of the decree.”

Skc. 101. “ Upon the same ground it has also been held
that if the plaintiff secks to establish a priority of right or
charge, le cannot file a bill on behalt of all the creditors,
but the latter must be made actual parties, for the suit is not
homogeneous, or for objects equally beneficial to all the par-
tics, and therefore each creditor has a distinet right and in-
terest to contest the plaintift’s claim.”

Sre. 102. “ Upon similar grounds, where there are a nuin-
ber of creditors, who are parties to the deed of trust for the
payment of debts, a few have been permitted to sue on be-
half of themselves and the other creditors, named in the
deed, to enforce the execution of the trust.” “Tt is
obvious, that in such cases, unless all the creditors were
brought before the court, or were allowed to come before the
court, the due execution of the trust might be impracticabie,
or be enforced injuriously to the interest of the creditors not

parties.”

Sxke. 103. After stating the difficulty of making all the
creditors parties by name, «when the debts are unliguida-
ted,”” or, “any of the creditors have a preference,” it is
nevertheless stated that “a single creditor, in cases of this
sort, would not be permitted, by a court of equity, to sue for
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his own single demand wizhout bringing the other creditors,
in some form or manner before the court, from the obvious
inconvenience and apparent injustice in' deciding upon the
extent of their rights and intercst in their absence. The
substitution, therctore, of a few, to sue for the benefit of the
whole, at the same time that it subserves the interest of al¥
the creditors by enabling them to make themselves active in
the final apportionment and distribution of the trust funds,
gives to the watchful and diligent an opportunity of having’
justice done to them, without any wanton sacrifice of the
rights of the others, or any sacrifiec, not eansed by the laches:
or indifference of the latter.”

And in note to Sec. 103, the following langnage, cited'
from 1T Wash. Cir. R. 417,-is used: ¢ When the ereditors
are to be paid out of a particular fund, or are united in the:
same transaction so as to produce a privity between them,
all are to join, &e., either by name or by being represented
by.a part sueing in the name of all.”

2d. It was proper that the other ereditors should be made
parties, in order not only that all the parties intended to be’
affected by the decree might be before the court, but also tor
save the assignee from as many separate accountings as there:
were creditors named in the assignment, and in order that
the decree to be made by the court, affecting so many differ-
ent parties, as well as the assignee, might be consistent with "
itself and the jnterest both, of the credito&ang’. the assignee..

i W29 PaioeReps 2810 - B ¢

2d. The bill shows Wilson G. Hunt to be interested jn
the application of this particular portion of the trust fund
sought to be reached by the bill and exhibits accompanying:
it and made a part of it, was intended to be appropriated tor
the payment of the Shepperd & Reeves debt assigned to-
Hunt, and for which Taylor was security, who' was protected
therefore by this assigument, the creditor being equitably
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entitled to be subrogated to all the sceurities he held for the
same.debt.

The legal operation of: the assignment is. to secure to the
equitable holder and' real owner of the claim; the payment’
of his debt irrespective of ‘the person who may happeu to be
described in the assignment (pwhether correctly or not) ad
the individual to whom the demand belongs or is-payable.—
4 Pickering 518. 7 Paige N. Y. Rep. 615. Burrill on As-
signments 353, 354.

The Court of Appeals in Vail vs. Foster, 4'Comstock N.
Y. Rep. 314, says: “It is a settled: rule in equity, that the-
creditor shall have the benefit of any counter bonds or col-
lateral securities which the principal debtor has.given to the
surety or person standing-in the situation of surety for his
indemnity. Such securities are regarded'as trusts for the-
better security.of the debt,and ehancery will compel the ex-
ecution of the trust for the benefit of the creditor ”—citing,
also, 9 Paige Ch. Rep. 432: 11 Vesey 22. 18 John. 505..
4. Kent 307. . Story’s Equity 502, 638.

-4th. If the creditors are too numerous to be all made par-
ties, there is no excuse for not filing the billiin behalf of the -
complainant and all. the other creditors. . This would have -
given them. the right to come in under the decrec and take

the benefit of it or gppeal therefrom.-See cases abgve cited. .
Secfltre Secglcee Jite i &

5th. The rule requiring all persons.interested to be made -
parties, is a reasonable one, and dts application to this case
eminently fit and proper.. It is impossible to reconcile all.
the authorities bearing on this question, but the application
of the rule to this class of cases is well sustained both on.
principle and by precedent, and.: it is the only just and prac- .
ticable rule that can be adopted. .
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6th. Although it is said *“that a demurrer for want of
parties must show who are the proper parties,” it is'at.the
same time qualified Ly the following language, viz :—%“not
by name, hut in such a rnanner as to point to'the complain,
ant the objection to his bill, a* 1d to enable him to amend bv

making proper papties.”—-1st \untlu Chancery Practice,
202, 203,
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The demurrer to the bill was well taken.  1st, for the rea-
son that all the other creditors named in the assignment
Wwhich was made a part of the bill, were interested in the
subject matter of the suit, and would be affected by the
decree. The assigned property was a common fund set
apart for the payment of the debts of the creditors named in
the assignment. All were interested in it the assignment
ltself, recognizing the insolvency of the assignors and provi-
ding for a pro rata distribution; in the case of the inade-
quacy of the fund to pay all the debts.

The object and legul effect of the assignuront was to pay
each creditor, including the preferred creditor, the actual
amount of the indebtedness-in his favor, against the assign-
ors. The amount stated either in the schedule or assignment,
Was in no respect decisive of the question. The amount as
stated in the assignment may or may not have been correct
and if correct, may have been reduced by subsequent pay-
ments, proceeds of collateral securities, &e. All this was
open to investigation ; all this the other creditors had a right
tocontest. As the preferred creditors’ share was increased or
diminished, the other creditors lost or Zained, and the funds
would become appropriated by the decree, beyond their
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reach or control
ing them any day in court, or opportunity to detend.—4
Paige N. Y. Chancery Reports, page 33. 2 Paige N. Y.
Chancery Reports, page 280, 281. 23 Pickering Report, 508.
23 Maine Rep., 28.

Burrill on Assignment, pages 252, and cases cited: “where
a debt due a creditor was put down in the assignment as
about eleven thousand dollars, which was in fact upwards of
thirteen thousand, it was held, the trust included the latter
sum.” So likewise when the debt ¢ was described as about
$4,500, and claims were proved to the amount of 85,567, it
was held the party was entitled to a dividend on the latter

, and their rights Le thus cut off without giv-

sum.”

In the case of Wakeman vs. Grover, 4 Paige R., 32, 83,
the Chancellor uses the following language : ¢ If the com-
plainants were secking to carry into effect the assignment,
and to obtain their share of the assigned property, it would
undoubtedly have been necessary either that they should
haye made all the creditors parties, or that they should have
filed their bills in behalf of themselves and all others who
might claim to come under the decree.”

In 2 Paige Rep., 280, 281, on a bill against the assignee to
compel an acconnting, it was held “ necessary to make all the
creditors parties,” and a demurrer was sustained on this
ground. The Chancellor in this case held « That the credi-
tors should be parties so as to subject the assignece to but
one account,” “and that it was a universal rule not to allow
an account to be taken in the absence of any person interested
therein, who is within the jurisdiction of the court and can
be made a party.” ‘

See also cases referred to in Story’s Equity Pleading,
pages 115, 117, 188, See. 101, 102, 108, 157.

Notwithstanding the namerous and apparently conflicting
authorities collected in Story’s Equity Pleadings, relative to
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the general rule as to partics, still, in the application of the
rule to this very class of cases in question, the absclute
necessity of making all the creditors parties, or filing the
bill on behalf of all the creditors, is unequivocally Jaid down
in the following language, viz: ,

Sec. 157. “ When an assignment is made by a debtor for
the benefit of his ereditors, if any creditor secks to enforce
the trust, he cannot sue alone; but he must make all the
other creditors, provided for in the assignment, parties,
cither by name, or by bringing the suit on behalf of himself
and all the other creditors, who may choose to come in, and
take the benefit of the decree.”

Sge. 101. « Upon the same ground it has also been held
that if the plaintiff secks to establish a priority of right or
charge, he cannot file a bill on behalt of all the creditors,
but the latter must be made actual parties, for the suit is not
homogeneous, or for objects equally beneficial to all the par-
ties, and therefore each creditor has a distinet right and in-
terest to contest the plaintifi’s claim.”

" Skc. 102. “Upon similar grounds, where there are a nula-
ber of creditors, who are parties to the deed of trust for the
payment of debts, a few have been permitted to sue on be-
half of themselves and the other creditors, named in the
deed, to enforce the oxccution of the trust”’———“It is
obvious, that in such cases, unless all the creditors were
brought before the court, or were allowed to come before the
court, the due execution of the trust might be impracticabie,

or be enforced injuriously to the interest of the creditors not

parties.”

Spe. 103. After stating the difficulty of making all the
creditors parties by nanie, when the debts are unliguida-
ted,” or, “any of the creditors have a preference,” it is
nevertheless stated that “a single creditor, in cases ot this
sort, would not be permitted, by a court ot equity, to sue for
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his own single demand withont bringing the other creditors,
in some form or manner before the court, tfrom the obvious
inconvenience and apparent injustice in deciding upon the
extent of their rights and interest in their absence. The
sﬁbstitution, therctore, of a few, to sue for the benefit. of the
whole, at the same time that it subserves the interest of all
the creditors by enabling them to make themselves active in
the final apportionment and distribution of the trusﬁ funds,
gives to the watchful and diligent an opportunity of having:
jhsrico done to them, withont any wanton sacrifice of the
rights of the others, or any sucriﬁcg, not eansed by the ]aches-
or indifference of the latter.” el )

And in note to Sec. 103, the following langnage, cited
from 1 Wash. Cir. R. 417, is used: “When the ereditors:
are to be paid out of a particular fund, or are united in the-
same transaction so as to produce a privity between them,
all are to join, &e., either by name or by being represented
by a part sueing in the name of all.”

2d. It was proper that the other ereditors should be made
parties, in order not only that all the parties jntended to be
affected by the deeree might be before the court, but also to
save the assignee from as many separate accountings as there'
were creditors named in the assignment, and in order that
the decree to be made by the court, aﬁ'ec@ihg s0 many differ-
ent parties, as well as the assignee, might be consistent with
itself and the interest both of the creditorstand the assignee.-
—2 Paige Rep. 251. ;

2d. The bill shows Wilson G. Hunt to be interested in' .
the application of this particular portion of the trust fund
sought to be reached by the bill and exhibits accompanying’
it and made a part. of it, was intended to be appropriated to
the payment of the Shepperd & Reeves. debt assigned -to
Hunt, and for which Taylor was security, who was protected
therefore by this assigument, the creditor being equitably
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entitled to be subrogated to all the seourities he Held for the
same. debt. ‘

The legal operation of the assignment is to secure to the
equitable holder and real owner of the claim, the payment
af his debt irrespactive of the person who may happeu to be
described in the assignment (whether correctly or not) ‘as
the individual to whom the demand belongs or is payable.—
4 Pickering 518. 7 Paige N. Y. Rep. 615, Burrill on As-
sighments 353, 354.

The Court of Appealsin Vail vs. Foster, 4 Comstook N.
Y. Rep. 814, says: “It is a settled rulein equity, that the
creditor shall have the benefit of any counter bonds or col-
lateral securities which the prinoipal debtor has given to the
surety or person standing in the situation of surety for his
indemnity, Such seourities are regarded as trusts for the
better security of the debt,and chancery will compel the ex-
eoution of the trust for the benefit of the creditor ”—citing,
also, 9 Paige Ch. Rep. 432. 11 Vesey 22. 18 John. 505.
4 Kent 307, Story’s Equity 502, 638.

4th. If the oreditors are ton numerous to be all made par-
ties, there is no excuse for not filing the bill in behalf of the
complainant and all the other oreditors. This would have
given them the right tocome in under the decree and tal;e
he bepefit of it or appeal therefrom.—See cases above cited.
; /4,,, ?pi S Bon (atibednafelx)
5th, The rule requiring all persons interested to be made -
parties, is a reasanable one, and its application to this case
eminently fit and proper. It is impossible to reconcile all
the authorities bearing on this question, but the application
of the rule to this class of cases is well sustained both on
-principle and by precedent, and it is the only just and pracs
ticable rule that can be adopted.
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6th. Although it is said “that a demurrer for want of
parties must show who are the proper parties,” it is at the
same time qualified by the following language, viz :— not
by name, but in such a manner as to point to the complain.

ant the objeetion to his bill, and to enable him to amend by

wmaking proper parties,”—1s: Smitl’s Chancery Practice,
202, 203,
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM, 1801, AT OTTAVA.

JAMES H. KNAPP axp ]

LYDIA L. KNAPP, ,

v8S. - Lrrar to Knor.
JOHN A. MARSHALL AxDp

ABRAHIAM D. TITSWORTH.J

ABSTRACT OF RECORD.
PacE oF REc,
— 1 Plaintiffs in error filed their bill of complaint, for discovery
and relief, in the Knox county circuit court, at the February
term, A. ». 1861.

. Complainants sct forth they are administrator and admistratrix

of the estate of Sarah K. Currier, dececased ; that, March 20th,
1858, George W. Wisner and Martin G. Taylor, comprising the
firm of Wisner and Taylor, made and exccuted an assignment of
all their estate, &ec., to John A. Marshall, in trust for the henefit
of their creditors. By the terms of said assignment, after pay-
ing all costs and reasonable expenses of the same, the assignec
was required to pay and discharge the debts set forth and enu-
merated in schedule B, accompanying said assignment as class
number one, in full, with lawful interest.

The assignee was next to pay, if the assets were sufficient,
class No. 2—if not sufficient, said debts were to be paid rateably
and In proportion to their respective amounts. A third class
was provided for in the same manner, and the balance, if any
should be left, was to be divided pro rata among the individual
creditors of the members of said firm.

The assignment was duly acknowledged.before a Notary Pub-
lic, and the same was accepted by the said John A. Marshall, in
writing, and filed for record, and duly recorded in Xnox county,
IlI. A copy of the assignment and acceptance was filed with
said bill of complaint, marked A.

Complainants show that Wisner & Taylor were indebted to
Morse K. Tayler in the sum of $1339.871-2, on their promissory
note, dated February 18th, 1858, a copy of which was filed with
said bill of complaint, marked Exhibit B.

The complainants show that Morse K. Taylor, the payee of
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said note, alone constituted class No. 1, as appears from Schedule
B, a copy of which is filed and marked Exhibit C.

Complainants show that the said Morse K. Taylor, for a val-
uable consideration, under his hand and seal, under date of
December 1st, 1858, assigned and set over -to Mrs. Sarah E.
Currier, all of his right and interest, both in law and equity, in
said assignment, and, at the same time, endorsed and delivered
the promissory note aforesaid to her.

The complainants show that the assignee had, at and before
the time of said assignment of said note to Mrs. Currier, real-
ized, out of sales of property and collection of debts assigned to
him by said Wisner & Taylor, more than sufficient to pay all
reasonable costs and expenses of said trust, together with the
principal and interest due upon said note, included in class
No. L

The complainants show a demand, in behalf of Mrs. Currier,
made December 1st, 1858, on said Marshall, for payment of said
note, and a refusal of said Marshall to pay, and that he still doth
refuse to pay.

Complainants show that Sarah E. Currier died Jan. 23d, 1857;
that letters of administration were issued to complainants Feb.
8th, 1859.

Complainants show request of payment on their part.

Bill shows various pretences on the part of defendant for re-
fusing to pay, and charges A. D. Titsworth with confederacy, &c.

Charges that said Marshal has put into the hands of his con-
federate, A. D. Titsworth, the full amount of the money due
Complainants, and that said Titsworth has converted the same

to his own usc.

Charges that the assignee was appointed at the request of
Titsworth, and that he, Titsworth, in consideration thereof,
gave to said Taylor a writing guaranteeing that said Mar-
shall should faithfully apply the procceds arising out of as-
signment to the payment of the debt then due said Taylor, or
to the payment of a certain mortgage made by said Taylor to
Sheppard & Reeves, a copy of which is on file with exhibits

marked F.

Charges that said Marshall had not paid any money on said
mortgage or on said note included in Class No. 1.

Shows that at the time that said Morse K. Taylor assigned




Paceor Rec.

\-L‘
)

8

9, 10

10

11

2

said note, alone constituted class No. 1, as appears from Schedule
B, a copy of which is filed and marked Exhibit C.

Complainants show that the said Morse K. Taylor, for a val-
uable consideration, under his hand and seal, under date of
December 1st, 1858, assigned and set over -to Mrs. Sarah E.
Currier, all of his right and interest, both in law and equity, in
said assignment, and, at the same time, endorsed and delivered
the promissory note aforesaid to her.

The complainants show that the assignee had, at and before
the time of said assignment of said note to Mrs. Currier, real-
ized, out of sales of property and collection of debts assigned to
him by said Wisner & Taylor, more than sufficient to pay all
reasonable costs and expenses of said trust, together with the
principal and interest due upon said note, included in class
No. L

The complainants show a demand, in behalf of Mrs. Currier,
made December 1st, 1858, on said Marshall, for payment of said
note, and a refusal of said Marshall to pay, and that he still doth
refuse to pay.

Complainants show that Sarah E. Currier died Jan. 23d, 1857;
that letters of administration were issued to complainants Feb.
8th, 1859.

Complainants show request of payment on their part.

Bill shows various pretences on the part of defendant for re-
fusing to pay, and charges A. D. Titsworth with confederacy, &c.

Charges that said Marshal has put into the hands of his con-
federate, A. D. Titsworth, the full amount of the money due
Complainants, and that said Titsworth has converted the same

to his own usc.

Charges that the assignee was appointed at the request of
Titsworth, and that he, Titsworth, in consideration thereof,
gave to said Taylor a writing guaranteeing that said Mar-
shall should faithfully apply the procceds arising out of as-
signment to the payment of the debt then due said Taylor, or
to the payment of a certain mortgage made by said Taylor to
Sheppard & Reeves, a copy of which is on file with exhibits

marked F.

Charges that said Marshall had not paid any money on said
mortgage or on said note included in Class No. 1.

Shows that at the time that said Morse K. Taylor assigned
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Paoror Rec. gid note, &c., to Mrl, Currier, he gave both the defendants, Mar-
shal, and Titsworth, notice that he revoked all authority to pay
said money upon the mortgage aforesaid.

Bill prays a decree that said confederates be compelled to pay
{o said complainants the amount of principal and interest due
upon the note of said Wisner & Taylor, which was assigned by
Morse K. Taylor to Sarah E. Currier in her life time, and which
is now held in trust by said complainants.

Exhibit A., being a copy of assignment, also copy of acceptance
of assignee.

Iixhibit C., being a copy of schedule B. accompanying the as-
signment A.

Exhibit B., copy of the note from Wisner &. Taylor to Morse
K. Taylor, with copy of endorsement thereon.

Exhibit D., copy of assignment of Morse K. Taylor to Mrs. S.
E. Cuurier, of his interest in the assignment of Wisner & Taylor.

Exhibit E., copy of Letters of Administration issued to com-
plainants.

Exhibit F., copy of guaranty from A. D. Titsworth to Morse-
K. Taylor.

Preecipe for summons.
‘Summons to Titsworth.

Summons to Marshall.

Copy of Demurrer.

The demurrer alleges that it appears upon the face of complain-
ants’ bill, that Wilson G. Hunt, Albert N. Sheppard, and Charles
H. Reeves, and the other persons named in the assignment of
Wisner & Taylor as creditors, are interested in the fund created
by said assignment, and should have been made parties thereto,
and also that said assignors, Wisner & Taylor, should have been
made parties to complainants’ bill.

The Court sustained the demurrer of the defendant, and the
complainants then and there excepted to the ruling and decision
of the Court.

The Plaintiffs say the Court erred in sustaining the defend-
ants demurrer.
E. W. HAZARD,
Attorney for Plaintiff.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISIOIN,

APRIL TERM, 1861, AT OTTAVWA.

JAMES H. KNAPP axp
LYDIA L. KNAPP,

V8. -
JOHN A. MARSHALL axp |
ABRAHAM D. TITSWORTH.

BRIEF AND POINTS FOR PLAINTIFFS IN ERROR.

1. “Every defendant has an interest in not having any persons
made co-defendants but those whom the nature of the case ren-
ders it necessary to bring before the Court. Persons who are
not necessary parties cannot have any interest in the matters of
the suit; and to combine defendants having no interest, is a
species of multifariousness.”"—ZEdwards on Parties in Chancery,
page 13.

2. “Itis not all personswho have an interest in the subject-matter
of the suit, but, in general, those only who have an interest in
the object of the suit, who are ordinarily required to be made
parties.”-—Story’s Equity Pleadings, Sec. 72, page 'T7.

3. ““The expression ¢ That all persons interested in the subject
must be parties to the suit,’ is not to be understood as extending
to all persons who may be consequentially interested.”—Story’s
Fquity Pleadings Sec. 140, page 143.

4. “Where the assignment is absolute and unconditional, leaving
no equitable interest whatever in the assignor, and the extent
and validity of the assignment is not doubted or denied, and
there is no remaining liability of the assignor to be effected by
the decree, it is not necessary to make the latter a party. "—
Story’s Equity Pleadinys, Sec. 153, page 175.

5. “In case of an assignment of real estate, it is not requisite,
where a bill is filed against an assignee, to make the credit-
ors parties. The assignee is supposed to represent and protect
their interests. "—Joknson vs. Candage, 31 Maine (1 Redington)
28. -

)
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6. “Where the trust has been so far executed that the distribu-
tive shares of the creditors have been ascertained by the as-
signee, and a dividend declared, an action will lie against him to
recover such share or dividend in favor of a creditor from whom
it is withheld ; and such action may be cither in the form of a

bill in equity or an action at law for money had and reccived.”
— Burrill on Assignmends, page 539.

7. “If an assignee violates his trust, to the injury of a particular
cestur que trust, the latter has his separate remedy in equity. "—
Dummock vs. Bixly, 368 ; Gray vs. Thompson, Johnson’s Chan-
cery Rep. 82.

8. “If each party is entitled to un aliquot part, such as a quarter
or a half of an ascertained and definite trust fund, in that case
he may sue for his own portion thercof without making the
other cestui que trust (or beneficiaries) partics, for there is no
commumnity of property, or other matter, in virtue of which they
have, or can have, any interest in the suit or subject of the suit.
—Story’s Kquity Pleadings, Sec. 207, pages 224, 225. (Sec also
Sec. 212, page 231.)

ITutchinson vs. Townsend, 2d Keen R. 675.
Morley vs. Rennoldson, 2d Hare R. 570.
Smith vs. Snow, 3d Madd. R. 10.

Hares vs. Stringer, 15 Beavan 206.

9. The assignors should not have been made parties for the
reason, if their interest is to have the debt provided for paid, in
accordance with the provisions of the assignment, then a decree
to that end could not prejudice them; if their interest is adverse
to such a decree, it will be sufficiently protected by the Trustee,
who is bound to defend against unlawful demands, and in all
respects to protect the interests of the assignors. The assignors
have admitted the debt, provided for its payment, by placing a
fund in the hands of the Trustee with which to pay it. That
fund is the property of the cestuz que trust, and no other party
has any interest in it.

10. The creditors need not be made parties, because they
have no share in the particular fund which the complainants seek
to have applied in discharge of their debt. It is not a case
where there are distributive shares to be ascertained, but the
entire fund is appropriated to a specific object. If it can be
said that the decree sought is adverse to their interest, then we
reply, that whatever cause they could have for resisting, the
prayer of the complainants can be set up, and should ke set up,
by the Trustee, and they are therefore sufliciently protected.
They are only consequentially interested, and arc therefore
unnecessary parties to the bill.
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11, Neither Hunt, or Reeves & Sheppard are parties to v...
assignment, in consequence of the instrument made between
Taylor and Titsworth, in which Titsworth binds himself to Tay-
lor that Marshall shall either pay the money to him, or upon the
mortgage of Taylor to Reeves and Sheppard which was assigned
to Hunt. It was at the option of Taylor whether he would
receive it himself or have it applied upon the mortgage, and
Marshall was not at liberty fo apply it upon the mortgage unless
directed so to do by Taylor. Marshall was no party to the
instrument, neither was Hunt, the owner of said mortgage,
They should not be parties to the suit.

12. The bill charges that this specifie fund has been placed
in the hands of the confederate, Titsworth, and the prayer is for
a decree against both Marshall and Titsworth, that they pay
over the money fo the gcomplainants.

; ' 5. W. HAZARD,
Attoyney for Plajntiffs,
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6. “Where the trust has been so far executed that the distribu-
tive shares of the creditors have been ascertained by the as-
signee, and a dividend declared, an action willlie against him to
recover such share or dividend in favor of a creditor from whom
it is withheld; and such action may be either in the form of a
bill in equity or an action at law for money had and received. ”
—Burrill on Assignments, page 539.

7. “If an assignee violates his trust, to the injury of a particular
cestut que trust, the latter has his separate remedy in equity. "—
Dummock vs. Bixly, 368 ; Gray vs. Thompson, Johnson’s Chan-
cery Rep. 82.

8. “If each party is entitled to an aliquot part, such as a quarter
or a half of an ascertained and definite trust fund, in that case
he may suc for his own portion thereof without making the
other cestuz que trust (or beneficiaries) parties, for there is no
community of property, or other matter, in virtue of which they
have, or can have, any interest in the suit or subject of the suit. ”
—Story’s Equity Pleadings, Sec. 207, pages 224, 225. (See also
Sec. 212, page 231.)

Hutchinson vs. Townsend, 2d Keen R. 675.
Morley vs. Rennoldson, 2d Hare R. 570.

Smith vs. Snow, 3d Madd. R. 10.
Hares vs. Stringer, 15 Beavan 206.

9. The assignors should not have been made parties for the
reason, if their interest is to have the debt provided for paid, in
accordance with the provisions of the assignment, then a decree
to that end could not prejudice them; if their interest is adverse
to such a decree, it will be sufficiently protected by the Trustee,
who is bound to defend against unlawful demands, and in all
respects to protect the interests of the assignors. The assignors
have admitted the debt, provided for its payment, by placing a
fund in the hands of the Trustee with which to pay it. That
fund is the property of the cestuz que trust, and no other party
has any interest in it.

10. The creditors need not be made parties, because they
have no share in the particular fund which the complainants seek
to have applied in discharge of their debt. It is not a case
where there are distributive shares to be ascertained, but the
entire fund is appropriated to a specific object. = If it can be
said that the decree sought is adverse to their interest, then we
reply, that whatever cause they could have for resisting, the
prayer of the complainants can be set up, and should be set up,
by the Trustee, and they are therefore sufficiently protected.
They are only consequentially interested, and are therefore
unnecessary parties to the bill.
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11. Neither Hunt, or Reeves & Sheppard are parties to ..
assignment, in consequence of the instrument made between
Taylor and Titsworth, in which Titsworth binds himself to Tay-
lor that Marshall shall either pay the money to him, or upon the
mortgage of Taylor to Reeves and Sheppard which was assigned
to Hunt. It was at the option of Taylor whether he would
receive it himself or have it applied upon the mortgage, and
Marshall was not at liberty to apply it upon the mortgage unless
directed so to do by Taylor. Marshall was no party to the
instrument, neither was Iunt, the owner of said mortgage.
They should not be parties to the suit.

12. The bill charges that this specific fund has been placed
in the hands of the confederate, Titsworth, and the prayer is for
a decree against both Marshall and Titsworth, that they pay
over the money to the complainants.

L. W. HAZARD,
Attorney jfor Plaintiffs.
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State of Jl mms\r
' WE COMMAND YOU TO SU\I\IO\

é‘WM/MZM; a2l % A Lzttt

N " THE PEOPLE OF TIHE f%m‘ dl‘ ILLINOIS,
KNOX COUNTY, 0&% IERIEF OF KE‘OX Cou TY, (:RDETING

K//M 40,7

If to be found in your County, personally to be and appear before the Circuit Court of
f the next term thereof, to b/l lden in the Court Hcuse, in

"Ixno‘\ville on the 7 Monday in the month of 7% e\t to answer
a certain Blll/ofCompl.unt filed in our ~a td Circuit Court, op the Chu

by Ll S

against

\VIT\TESb > s, Clerk of our said Circuit
Cou CNOXV 1lle t is «2/7// day of

f/ﬂw%/ /A. D, 1860y,
the beal of said C (}/h n;;hewuuﬂ)) attached

') OLERK.
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iy

S2f ta ot

£

Sheriff’s
Miles t-r'u el, -
C7
Mﬁ//f&‘rléaé;

o2 K. (O,

Summons in Chancery.
Vsl
A

| 5 | _
| e \ e
| ! w
| £ O 4 te et
w m ! = | '
s _ S 5
| m w/ _ ‘ £X - AN
_ 4 = £ z ; _
< 3 ~ S o
: v 0 R/W

ving to

A Jooik

reading rw same to and o1

/ Adtor

. Gy : in_this \ day of \W\&Q\Q )
[R6 /oot by i 7 4

\\ h %@Y&«\\\ : b | o) \

; w&l ?Qp,\ g

7




C%f&h‘ []I uUlﬂlﬁ ) TIII< PFOPLL OI‘ TIID STATD OF ILLINOIb
’ >ss.

KNOX COUNTY, To THE Sm"mm or Kwox COU\U‘Y (ﬂ\nmme

WE COMMAND YOU 10 SUM MUON Joto, /77 Vi r it din 2V, / A 2
// ,/,‘ v AU
Lzt e Ko vn 2 _ Zﬁ//L‘L_{_{/‘

If to be found in your County, per sonally to be and appear before the Circuit Court of
tisaid County, on the first day of the next term thereof, to he hol(len n the Court Heuse, in
Knoxville, on the 4/ i & "\Ionda) i the month of £r/% z¢,.,. next, to answer
a certain Blll of (Jnmplam‘r filed in gfir said Cnuu‘r»{ ourt,-on the C;‘mcely side theleof
\aoamst _— J220) by_ vtices G0 A 7D Q/é Lze . }j; )

{

i And have you then and there this writ, dl)d make return the1eon in what manner you
) execute the same. / o

WITN Lb\ Geps Aws, Clerk of oul /sm(l Circuit
Cou1t(’tf Knoxville, this s / 22 /Lly of
= . L € T D, 188z2

the seal of said Cour bel/;c her eunto att‘lched
/ - /4/4,/ / CLERK.
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