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STATE - OF-ILLINOIS—THIRD - GRAND DIVISION.

: Su@nenifé ._;Gour.tzthareoﬁf;-wApzéil term, 1860.

COLEMAN OLMSTEAD,

28, Points for the Plaintiff in: Error.
JACOB BURKE.

. 1st. Burke by the lease agreed to keep up the fences, and did not
do 80, and therefore Olmstead might lawfully eject him, sec testimony of

Merchant, page 38 of the Record. '
Also, Tharp, page 35 & 36 of the Record,
Also, Thomas, page 38 of the Record,
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2d..Burke, by the Leasecovenanted to, plough »said land in good
manner, and plant as early ad the season would permit; and by the lease
Olinstead was-made the jufige.of what.geod manner was, and what early
SCASON. Was. : ' '
Burke took his convenience in this behalf, and therefore plaintiff
might lawfully eject him, - : :
Testimony of Hise, page 37—Record.
Testimony of Thomas, Page 29 & 30—Record.
Testimony of Lamb, page 89—Record.
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3d. The alligation of the Deolaration is that plaintiff ejected de-
fendant from said premises, which is denied by the pleas, and the proof
shows that Burke was never ejected from the entire premises, but that
he occupied the house through the entire season.
See testimony of Lamb, page 39—Record.

4th. The Court erred in allowing the plaintiff below to prove as a
measure of dagmages, the probable crop which might have been grown
upon the land, and its probable market value,

2 Greenl. Ev. § 256.

Sedgwick on measure of damages, ch. 3.
5 Wendell 538,

6 Hill 522, Py

5th. The amount of damages allowed to be proven by the testimony
ot Hise and Tharp, was wrong, ., :

6th. The rulé of damages, if a case was made at all, should have
been the difference between what Burke was to pay, and what the land
was worth; or “what was a contract to work the land, and pay $-5 of
the crop worth.”

30 > A 9 7. GLOVER, COOK & CAMPBELL.

o gl Attornys for Plaintiff in Error.
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STATE OF ILLINOIS--THIRD GRAND DIVISION.

Supreme Court thereof, April term, 1380.

COLEMAN 0LM§TEAD } ,
Vg sahiha e xS
wr 'JACOB BURKE. " "

T = 2 RO EaE TRl

' POINTS FORTHE DEFENDANT IN.ERROR.
1st. Burke broke -none -of- his covenants ; but if he had broken them,
still Olmstead could not:lawfully eject him, since there was no right
of re-entry reserved 'in the lease.
1 Datcher, 285 ; 2 Bing., 13;
Platt on Coy., 424;. . 8 New Hamp,, 174.
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2d. If the allegation be that of total eviction, proof" of partial eviction
is sufficient.

1 Stark. on Ev., pages 432, 433 and 440 ;"
2 Greenleaf on Ev., § 260 ;

2 Burr, 1188; ibid, 904 ; 5 Taunt., 27.

Wit (O

ad. According to the terms of the lease,
be the probable value of two-ffths of
have been grown upon the land, less
the amount-of his- expenses inkcaltiv
crop. '

the measure of damages would
the probable crop which would
the value of Burke's labor and
ating and harvesting the whole

1 Pothier on OBI., 162;

Sedgewick on Dam., pp. 65 and 84 :
T Hill, 61; 67 Law Lib., 303
T Cush., 622;

16 Ill. Rep., 522.

CRAWFORD & WIDMER and
T. L. DICKEY,

Att'ys for Def’t in Error.
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SUPREME COURT, ’
To the Clerk of the : Court for the County o Sk A2 Greeting:

%Bwu&’ , C the secord and /azoccer/hy.«/_, ws alsc i/ the rendition’ 0//

STATE OF ILLIN OIS:}ss. @he People of the State of Illinois,

e /Z&r&mma!/ 0/45 @ /y/m cwhchy was o) e Ccrmenndr——————
Gowrt/ 0/43 -Zﬁouﬁou& e
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coveectod, / any Hhere ot o/ die’ //Mﬁz/ and manner, and {/;z/‘/kd/z'cy te done
lo the /mﬂzéa (?/Mwm'f/, command you that / /{'4[?777672/ '/f'z/éwa// 7% /z%/wz{
you (//4/’/4'20/%/ and 0/4077,% \ without f/e/(g/, dend’ to our : /'/;4/523&4 ?/ ther -
//xwm,y Gowsv //y record? and’ ///M/'c.e///f}/, 4 6/ e ///m'}z/‘ (//ozmm'(/,’ with
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STATE O ILLINOIS,|, @%ﬂplc of the State of Sllinais,
; s

To the Sheriff of the County of

Greeting :

%PK&HSC, In the record and proceedings, and also in the rendition of the judgment

of a plea which was in the w —— : Court of, alee. Sl L
County, before the Judge thercof, between /GL /I Ty el

plaintiff, and W @W o R

)

defendant it is said that manifest error hath intervened, to the injury-of theisaid- - -

. / \ .
as we are informed by A\/ g¢omplaint, “—————=—7 " therecoxd
and proceedings of which said judgment we have caused to be brought into our Su-
preme Court of the State of Illinois, at Ottawa, beforce the Justices thereof, to correct

the errors in the same, in due .formefind manner, according to law; @'}l‘l’l‘fﬂl‘f, e
Command I)ou, That by good and lawful men of your County, you give notice to the said

that A—-\ be and appear before the Justices of our said Supreme Court, at the next
term of said Court, to be holden at Qttawa, in said State, on the first Tuesday after the
third Monday in April pext, to hear the records and proceedings aforesaid, and

the errors assigned, if shall see fit; and further to do and receive what said{ Q‘*f':

Court shall order in this be 1alf£ml$av;’vj>u they there the names of those by whom

you shall give the said Z‘L "‘“'%/‘» y &
— notice, together with this writ.

datiess, The Hon. JOHN D. CATON, Chief Justice

of our said_Court, and the Seal thereof; at Ottawa,
this 5 day of e cacaAled i the
Year of Our Lord One Thousand Kight Hundred

and Fifty- 2.5 W

G
Clerk of the Supreme Cowrt.
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STATE OF ILLINOIS—THIRD GRAND DIVISION,

Supreme Court thereof. April term, 1860.

COLEMAN OLMSTEAD 3 7 e
08 ~Appeal - from La Salle. A
JACOB BURKE. . AN

Pago? Thls was an action on the covenant bloughb by the Appellee v8,

o/ Lt / _rp~ Appellant for $500 dzunacres 0/ I
J
i o , 5 Declaration alleges that Aypepmt Mareh 1st 1859, leased to
/;/,, 2w Hppelloe certain premises—20 aeres of cultivated land—for the
bi et | term of one year %

6 That the Appell ee entered into the premises and always held

himself in readiness to perform and fulfill his covenants, but that
veloot | Appellant ejected him from the premises before the expiration of
said term of one year, to wit: on the 25th o 182

/'t ; e -
0 And sets out,copy of seid lease whish-is-ns-follows: , s 7pred de=ts

l‘lusln.d&ntmc made 'lnd concluded this first day of Mj
in the year of ou¥ ur-herd ,.onc thousand eight hundred and fi y-nine,
between Coleman Olmste'ﬂ‘ pnty of the first part; “and Jacob
Burke, party of the second, both 6f La Salle Co.,State of Illinois,
30 Witnesseth: That the said party of the_first gfart has leased unto
~ the said party of the second, all the tr;::h parcel of land to-wit :
Twenty acres (be the same more or lezs) part_in the north-west
quarter and part in the south- west;r/qumtel of\section No. 5 in
Township No. 33, Bange N. 4 east’ f the third principal meridian,
in La Salle County, the of - Hiinois, called my main ficld, being
all the tillable ground south“west from my orchard, which sau\ party
of the second part agrees to plant to corn with exception of 'ymall
patch for potatoes: Said lease is to expire on the first day of Mareh
A. D. 1860;°or one year from date. Said party of the first par
agrees£o fur l)lah smd pmty ot the second part wwh a team ofmlm.ml
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to be used in tilling said land ; also, to furnish tools necessary for,
f\urming of said lands, also to furnish seed necessary to plant
spid crops, said party of the second part agrees to ?lo'flgh
land for corn in good manner, also to plant in good ordér and
as‘\early a8 season will permit; also cultivate in good manuer
and husk the same in good order and in early season and’deliver to
41 8aid party of the first part, three-fifths of all said corn in crib on
the place. Said second party also agrees to plough land for pota-
toes in good manuer, also plant and cultivate in good manner, and
dig and deliver to said party of the first part, three-fifths of all
said potatoes.in his cellar ; said party of the seconl part agrees to
let said party of the first part have superintendance of the work on
8aid crops as to how and when said work must be done. The said
party of the second part is to be at all the expense of working said
lands; said party of'the first part agrees to furnish feed for said
team, bus the said pacty of the second part agrees to cut hay
enough for said teum at his own oxpense; said party of the second
part agrees to work for said party of the first part whenever he
says, provided he (second party) gan be spared from his own work on
said crops, and to charge a regSonable price for said work. Said
party of first part agrees to-def the: party of the second part have
the second crop of clover to cut on shares foron half in barn np
12 stack ; also agrees to let'him have pasturage for one\ cow during
summer ; said party/of the first part agrees to let said party
of the second pztyt’ehave house on lower end of faurm to live in
provided hy tukes'good care of same, also agrees to furnish wood for
fire during the term; said second party agrees tn keep fences well
laid or nailed'up adjoining the premises; also to keep weeds grow-
ing along/the fences mowed down. No power is given from
first party to second party to lease all or any part of said land or
house t.oﬂ any other person without consznt. from first party. All
cornstalks and pasturage of any kind remaining in field after crops
are jﬁ‘ are reserved for first party. Second party agrees to deliver
up gaid premises in as good order as he receives them, \

n witness whereof we have hereunto sct our hands and seals, tho
day and year above written, '

COALMAN OLMSTEAD, [skat.]

JACOB BURK, ferar]
Wiiness: J. F. Lanms. /f o e
18 1st Plea: That defendant below: did_f urnish_plaintiff-with-said .
team, said—tools—and-said-corn, and _did_allow..him. to -peaceably
/ ~occu i ? > i e—form-and-effect-of-said
t ‘,‘/ e, 1‘?-“.&‘ v Ard ‘ (e Iff/ Loy a r'.'\ Lt.t crd, 1‘);"
Similiter—by-Plaintiff, ‘ ¢ : £

22 - ¢

¢

1 Ploa: Thai’ defehmwammapnhv' ing-to-nmd
‘di(L{u»rpj‘sh said plaintiff with said team, said-tools aud said corn,
and did allow said plaintiff. to’peaoékbly oceupy .&9.? but that said

o ¢ plaintiff Wh&l- ly ref;u.se(.i t,o‘plo‘l’lgh said land for corn vinfgbndlnmgp&—@ BF
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\K(i wholly refused to plant the same in good manner, and as early

e said season would permit, and refused to cultivate the same
in good“manner, and did wholly refuse-to plough land for potatoes
in good manner and-ta, plant the same in good manner, and did
wholly refuse to allowsaid id defendant- to.have superintendance of
the work on said crops, as to how and when’ said_work was to be
done, and™ did also refuse to work for said defendant® accordmn to-
the.,form and effect of said lease, &e. X

3d.Plea.: That. said-lease-was-not-thie defendant’s décd.

Similiter by plaintiff.
4th Plea: That defendant did not break hlS c{)/vena.nts as alledged

in said declaration.
/
5

Similiter by plaintiff.

\5th-Plea+That defendnt was ready and-willing-to-furnish said
team, suid.tools and said corn, but” that plaintiff alwa,ys wholly re-
fused to use snid team and said tools or said seed, in ploughing said
land for corn and potatoes in- «‘rood ‘manner, or in planting said cor
in good order, and as early as the season would permit, or in pl:mb'l
m(r potutoes in 500(1 m\mner, or in cultl\mtmv the same or either o
them in good mwnner, and wholly refused to lec defendant have thc'
superinténdance of-the work-on S'I.ld crops.as.to_how ‘md_\zheu._s‘ml

'work\shnnldabo -done.

Replication‘to second pled demes all the allezations in said plea,
and alleges plaintiff did keep all his covenants, and closes to the

country s similiter.

RTpI"TmHo 5th  plea alleges that defendant did eject plaintiff
from/8aid premises, , thit-he- was not rendy and willing to furnish
said team,/gaid tools and said seed‘ that plaintiff did not refuse to
uge sa.id/t/enm, said tools-and said sced as “aleged in said plea, and
did, not 1efuse to let said defendant have supermtend.mce of the

' sork, &e. Gonclusum to-thecountry and similiter- by*p]mntlﬂ"

2 the Trial plimnff first read in evidence the Ieas/e hereinbefore

~get= out)

A!ﬁ/ then called as witness Ehhu Thomas who testified as follows :
Burke worked the land in controversy last year (the year previous
to the term created by the lease) the house is in the same enclos-
ure with the field ; T am working the land now; was hired to do so
by Olmstead on the 2d of May, 1859; Olmstead marked out for
corn in the field after he took it away from Burke. Half of the
field had not been ploughed when I commenced working on it.
Olmstead had two teams; saw Burke drawing wood with one of
them while Olmstead was sick. I heard Olmstead say that he had
rented the land to Burke, and that he could have it if he would work
it; if not he (Olmstead) would have to hire a hand.

On cross examination, witness stated that he was a farmer; had
lived in Illinois four years; the 2d of May is late to commence
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ploughing for corn, it is not early season; Burke could have com.
menced on the 15th of April.

\
qu\in_tjﬂ; _then called.James Merchant-who-testified as follows :

Olmsbead refused to let Burke have the team to plough the px;,tch
for potuto&\the Friday before he turned him off; Olmstead told me
to lock the stable door. the Sundw morning after this and I did so.

Wm. Collison: Saw Burke building_a fence on the west line of
Olmstead’s farm during the last of March “and.the first of April;
he got through somewhere from the 1st to the 8th; don’t know of
his doing any work on the farm after that; he was-using Olmstead's
black team then; I was working neur there.

Michael 0'Connell : ‘T lived in the- -neighborhiood ; saw Burke -at
work-on the fence; ‘don’t kinow of his doing any work-after-that.

_Fred Englehart:- Saw Bukn at \'zorl' on-the fence about-the-15th

& 1)£-March,,'1.bour 14 - days  that-gaw “him-catting & hazel-bush--with.

33
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Archibald Tharpe: On the 26th of April I went up to Olmstead's
with Burke ; Burke asked Olmstead if he would let him stay on the
land and have the team to plough it ; Olmstead said no he would’nt ;

Temrafarmer-and-join farms-with-Olmstead. Part of the 20 acre

field was to wet to plough on the 26th day of April, from a quarten

to-one thu,d of 1t was in good condmon at that tnne %» Copf

,,4

>. e
?

Questzo_n::W hat- would the~1abm of tendmg 'md haf\estmo a

s+ ~crop-of-carn-and potatoes on the-land in-question and putting-them

dn the crib.be.worth 2. (The objection by. the defendant overruled
by the-Court-and except.lon by defendant N Y s

v

” / S A ."-'"C Qe weL__dne..mn.ﬁ..\zmﬂd.butble to. temlxﬁm_.o_ac:es.,. Lt—-weuld j
_take nearly-all-of-his-time-for six months from-the-lst-of=Maye—TIt

would-do-to- commence- picking-on the 1st of October ;-the wages-of :
this season vary. from-$13-to-$16-per month -and board 3~board is
not much taken-into account among us farmers: ansteud-—marke:s

P
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AN @1\" AP g bt &%
fendn.nt moved to exclude said answer from the Jjury ; Counrt
overrui@the motion and deféndant excepted. Potatoes. did not
bring muchast season; fall of 1858 the average prxce/ﬁf/xs 20 cts.
In the spring hggxce varies from 40 to 75 cent;.

Caoss Examznatbrtc-Potatoes :{Bydr sprmg will not rot on an
average more than one bushel out.of twenty. I would have given
$40 for the use of 8 acres oi”h/d for a good season; a good average
crop would be 50 bushels to thexa.ore I would prefer to take 85
bushels than run.tho risk of the séason. I should have begun to
plough this 2 “ores in April.  The defen ant. here offered to prove
that the plaintiff was engaged in hauling trees to"Qftawa from the
1st t,a’/he 26th of April. Plaintiff objected; Court s
objection. Defendant excepted. Olmstead stated as a reaso why

/ A,

A



86

87

a3

5

he-did not let plaintiff have the team, that he had forfeited his con-
tract aud-had not put up the fence.

John Hice: I'know the land and haye land adjoining ; not much
of it would be fit to plough on the 26th of April; from one-quarter
to one-third of it might be: the <average corn crop.would be about
50 bushels to the acre; the bast part_of the land would yield from
150 to 200 bush. of potatoes to the acre ifwell tended ; it would take
about 4 months in all, which would be worth about $80 and board,
which is cheap with farmers. The average price of. corn was about
50 cents per bushel in 1857.  Potatoes sold in 1856 for 50 cents,
and the next spring for $1; they were hard to give away at 25 ots
in 1858; the average price of what has been sold for the last Shree
years was from 40 to 50 cents. :

The defendant objected all the ghoue testimony which refers to
the probable erop and the value of the same, which would have
been raised on said land, and move the court to exclude it from the
jury. The Court overruled the motion and the d:fendant excepted.

Cross_Ezamine1.—The 26th of April would not have been early
season to plough for potatoes... I have reated-1and for the season
for $5 per acre;-don’tknow as I would-insare. 2 _crop of _potatoes
for-its-value ;- the risk on_corn is not as much, e

The defendant then called James Merchant, who testified that
-when Burke came after the team, Olmstead said that he would not
let him have it until he put up the fence; after Olmstead told Burke
to put up the fence, I did not see him at work at anything.

\.lh.\'ﬂhomas—l saw the land this spring. I should haye-com-

= menced plm‘the-L‘S_QQjO the 21st of Aprik—"Burke told
me about the 20th of April, that ﬁé‘»\v_f_t&‘[ggkih:g $3 per duy selling
trees, and thought he would have time enough-to-put up the fence

after he got through. -~ Farmers generally commence plowing before
the, 26th of April. Olmstead ploughed in_his north_field 10 days

g’-befg_r—e-,this':-——Some-oi'mthe—QOﬂtems;ié:ixrdry as that.

24

Mr. Lamb—I am a farmer. Know this land; was on it this
spring. Part of it could have been ploughed by the 15th of April,
Iknow the land as being planted before the 26th of April. The house
is in the 20 acre field. Burke occupies it now, and has all the time,

Jury found the following verdict, to wit: ¢ We, the jury, find
for the plaintiff, and assess his damage herein at one hundred dol-
lars.”

The defendant entered a motion for a new trinl. The plaintiff
remits $20, and the Court overruled the motion of defendant, to
which defendant excepted.

The Court then rendered judgment for the plaintiff for the sum
of $80 and. costs.
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ERRORS ASBIGNED.

1st. The Court erred in admitting the testimony of the witness
Tharp, which was objected. to.

2nd. The Court erred in overruling the motion of defendant be-
low to exclude a portion of the testimony of Tharp.

8d. 'The Court erred in admitting the testimony of John Hise,
which was objeoted to,

4th. The Court erred in overruling the motion made by defend-
ants, below to exolude a portion of the testimony of John Hise.
5th. The Court erred in overruling the motion for a new trial.

6th. The  Court erred in rendering the judgment aforesaid in
manner and form aforesaid.

GLOVER, COOK & CAMPBELL,
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STATE OF ILLIN OIS---THIRD GRAND DIVISION.

4

Supreme Court theréof Apml term, 1860

COLEMAN OLMSTEAD,

vs.
JACOB BURKE.

1st. Burke by the lease agreed to keep up the fences, and did not
do 80, and therefore Olmstead might lawfully eject him, see testimony of
Merchant, page 38 of the Record.
Also, Tharp, page 35 & 86 of the Record,
Also, Thomas, page 38 of the Record.

‘( FETL A o T W

} Points for the Plaintiff in Error.

Pt LNCILTe ) WG
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¥ 3

2d. Burke, by the Lease covenanted, to, plough saidland.in good
manner, nnd plant as emly as the season would petmit, and by the léase
Olmstead was made the judge of what good manner was, and whigt early

scason Was.
Burke took his convenience in this behalf, and therefore plaintiff

might lawfully eJect him,
Testimony. of Hise, page 87—Record.

Testimony of Thomas, page 29 & 80—Record.
Testimony of Lamb, page 89—Record.

e * ;
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9 /&._ﬁ,‘k 99 /! e 66, 3 M 466,



2

8d. The alligation of the Declaration is that plaintiff ejected de-.
fendant from said premises, which is denied by the pleas, and the proof
shows that Burke was never ejected from the entire premises, but that
he occupied the house through the entire season.
Bee testimony of Lamb, page 39—Record.

4th. The Court erred in allowing the plaintiff below to prove as a
measure of damages, the probable cyop which might have heen grown
\ipoh the land, and its probable market valye.

2 Greenl. Ev. § 256.

Sedgwick on measure of damages, ch. 3.
5 Wendell 588.

6 Hill 522,

39}/1./\,&,&»\/;.,«,\,“ /ﬁ(\é
x /6 &.ﬂ—L—\ lj\ll‘
JW 6~
30 JL_JM :~9j‘
ST JECS e /G,

oth.: The amount- of damages allowed to be proven by the testunony
of Hise and Tharp, was wrong.

6th. The rule of damages, if a oagse was made at all, should have
been the difference between what Burke was to pay, and what the land
was worth ; or “ what was a contract to work the land, and pay 3-5 of
the crop worth.” = °

I g GLOVER, COOK & CAMPBELL.
/3 Atas ”&T o/ 7 e Attornys for Plaintiff in Error.
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