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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THBEREOF, A. D. 1864.

WALTER COWAN,)
Appellant,
8. Appeal from Putnam.
EPHRAIM SMITH,
Appellee. )

ABSTRACT OF RECORD.

This was an action of assumpsit, brought on promissory note for
$1261.74 made by appellant to N. H. Letts, Oct. 20th, 1859, duc in one
month from date, and by him endorsed to plaintiff below.

It was tried at October term; 1868, and ju.lgment for plaintiff
$1643.66. ;

After the jury had rendered their verdict, appellant entered a
motion for a new trial, and read in support of such motion the following
aftidavit, which was all the proof offered on the hearing of the motion,
the affidavit having been made part of the record by Lill of Exceptions :

(After entitling,) “Walter Cowau, the defendantin the above suit be-
ing duly sworn, on his oath says, that he has, and had, at the time of
the trial of said cause, a good and valid defence to the whole of said
action; that Noah H. Letts, the payee of said note, was at the time of
the commencement of said suit, and at the time of’ trial, and at the time
said payee endorsed said note to plaintift, indebted to defendant in a
large sum of money, to wit, in the sum of money much greater than the
amount of said note and all interest, for money before that time had and
received by said Letts to and for the use of defendant, and that said
note was uassigned after it was due ; that Jesse Lynch is and was a
material and necessary witness for defendant to prove his defense; that
he caused said witness to be subpwnued herein on the 24th day of Oct.
A. D..18G3; that said witness resides in Wenona, in Marshall county ; that
at the time said witness was subpocnaed. the officer tendered to Lim, one
dollar; that onthe succeeding Sunday evening or Monday morning
he was for the first time informed that the said Lynch demanded a
larger amonnt of money before he would attend as a witness, afliant
having supposed that the tender of said one dollar was suflicient ; that
immediately upon being advised that said Lynch would not obey said
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subpeena without more money, affiant, being exceedingly anxious to se-
cure the attendance of said witness, and fearing to trust the matter to
any one else, started aud went to Wenona, and tendered said witness a
sufficient amount of money to secure his attendance.

That affiant could not have proceeded to trial without said witness ;
that he expects to prove by said Lynch, and could have proved by said
Lynch, that plaintiff and detfendant had a conversation between plaintiff
and defendant, i which defendant stated to plaintiff that defendant had
paid Letts the full amount due on said note ; that he, plaintiff, knew it, and
that the note had been endorsed after it was due ; and that plaintiff in re-
ply to such statements only said tkat ke did not care 3f defendant had
paid it ; he would make defendart pay it again. That having subpoe-
paed said Lynch, and secured his positive promise thathe would be in at-
tendance at said court on Tuesday morning, hereturned to Mangolia on
Monday evening and immediately, and early on Tuesday morning started
for Hennepin , where he arrived at about ten o’clock, to tind that said
pause had been tried, and verdict rendered herein against him on account
of his unavoidable and necessary absence, and the absence of said Lynch
and Emery Foster, and Livingston Roberts and Asahel Helm, necessary
witnessess for defendant, wlho arrived in Hennepin at about the same
time as affiant, said Roberts having come from Marshall, and Foster from
La Salle county. That they were all subpoenaed several days Lefore

said term.

That all of said witnesses were necessary and material witnesses for
defendant, and that if it had not been for the necessary and unexpected
trip of affiant to Wenona, he would have been in attendance in said
court on Monday morning, and been prepared to try said cause, but by
reason of such absence he and his attorneys were totally unprepared
to try the same. And further deponent saith not. = Signed, sworn, &ec.

The court overruled metion for a new trial, and defendant excepted.

Appeal prayed and alldwed, and bond filed in due form and time.

Errors Assigned.

1st. In overruling motion for new trial.

2d. Judgment was for appellee, when it should have been for appel-
lant. ;
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 SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THRREQF, A. D. 1884.

WALTER COWAN, i

Appellant, |

V8. i

EPHRAIM SMITH, J
Appellee.

A new trial will sometimes be granted on account of the un-
avoidable absence of a material witness, but it must be unavoid-

able. T Mass. 205.

It must appear that the plaintiff was so situated that a contin-
tinuance could not be had. 2 Salk. 645; 6 Mod. R. 22.

Where the party might have, by dilligence, come prepared with
the evidence, or neglected to examine the witness present, a
new trial is never granted. (7 Johnson, 306.)

Plaintiff should have produced the affidavit of the witness on
the motion for new trial. Graham & Waterman on New Trials,
Vol. 1, 0. 210. '

There must have been some unforeseen accident to prevent the
plaintiff from procuring his evidence. He simply alleges his
own negligence. Grahamm & Waterman on New Trials, :Vol.
1, pages 209 and 210, :

BURNS & CUMMINS,
For Defendants.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM :I‘I—IEREOF, A.. D. 1884.

WALTER COWAN, )
Appellant, |

8. I

EPHRAIM SMITH, |
Appellee. )

A new .trial will sometimes be granted on account of the un-
3 4 o
avoidable aboence of a matcrinl witnoes, ‘but it must be unavoid-

able. T Mass. 205.

It must appear that the plaintiff was so situated that a contin-
tinuance could not be had. 2 Salk. 645; 6 Mod. R. 22.

Where the party might have, by dilligence, come prepared with

.the evidence, or neglected to examine the witness present, a

new trial is never granted. (7 Johnson, 306.)

Plaintiff should have produced the affidavit of the witness on
the motion for new trial. Graham & Waterman on New Trials,

Vol. 1, 0. 210.

There must have been some unforeseen accident to prevent the
plaintiff from procuring his evidence. He simply alleges his

own negligence. Graham & Waterman on’ New Trials, Vol.

1, pages 209 and 210.

BURNS & CUMMINS,
For Defendants.






SUPREME COURT OF ILLINOIS,

APRIL TERM THEREOF, A. D. 1864,

WALTER COWEN, )
Appellant, |
S, Appeal from Marshall.
EPHRAIM SMITH, | - i :
Appellee.

APPELLANT’S BRIEF.
L

The court should have grauted appellee a new rial, on the
ground of his accidental and unavoidable absence, and surprise. It
was tried at the very opening of the term .of the court, and while
the defendant was using extra dilligence to be ready for trial,
and the trial of the cause and the judgment is unjust, and op-
pressive in the amount. “The law intends that every man shall
have a fair trial; and if, by any misfortune or accident, without
any fault on his part, a party has been unable fo present the
merits of his case before a jury, as a general rule, the court will
allow him another hearing, upon such terms as may be deemed
equitable.” And itis not a matter of discretion in all cases.

Schlenaker vs. Risley, 3 Scam. 486.

BANGS & SHAW,

Counsel.
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