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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

S\ I ST 50 ] A B B 29, 00U Bl [KSR(EH0)e

V8.
J. B. WALLER et al.
SAME

\
vs. PR
B. BIADAMS, ! J

CITY OF CHICAGO
‘ No. 248.

No. 308. «

I the first case,—

Judgment could not be entered in favor of the City, for the
reason that the valuation of the property wasnot set down in the
assessment roll, and*no application was made to amend it in this
particular.

Lawrence vs. Fast, 20 T11. 340.
Gibson vs. City of Chicayo, 22 1. 572

Brown vs. City of Joliet, 22 111. 123,
Sec. 4, Chapter 7, of City Charter.

/
In the second case,— .
Court could set aside a default as well in this as in any other

case.

Gibson vs. City of Chicago, 22 T11. 572.
Objection was made to judgment in this case, for the reason that
the valuation was fraudulently fixed by commssionersat three times
the actual value of the premises, and it was competent for the

defendant te show this.

Peasc vs. Oity of Chicago, 21 T1L 500.
Morrison vs. City of Chicago, 22 111 573,

HOYNE, MILLER & LEWIS, .
For Defendants in Error.
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STATE OF ILLINOIS, SUPREME COURT,

TIXIRD GIRAND DIVISION,

APRIL TERM, 1860.

CITY OF CHICAGO,
Plaintiff in Error,

V8.
BENJAMIN B. ADAMS,
Defendant in Error.

On the opening of Court, the Court caused the following order
to be entered :

“ Ordered by the Court, that all objections to judgment on
the general warrant for taxes, and on special warrants for assess-
ments, be made in writing, and filed with the Clerk by Saturday
morning next, at 10 o’clock.

February 2d, 1860, the case was called, and no defence being
offered in the case, a judgment was rendered against lot 16,
block 33, in Carpenter’s Addition, the property of the defendant
in this case by default, no objections having been filed or person
appearing for and on hehalf of the said lot.

On the 6th day of February, 1860, the defendant came and
filed his motion to set aside the judgment, which motion was
based upon the following affidavit :

STATE OF ILLINOIS, } 5
Cool: County, %

Luther Haven, being duly sworn, deposes and says, that he is
the agent of said Benjamin B. Adams, and that said Adams is the
owner of lot 16, in block 33, in Carpenter’s Addition to Chicago,
and that the same is included in warrant 366 west, issued to col-
lect the assessment made for the filling and grading of West
Randolph Street, and this deponent has just learned that judg-
ment has been entered upon said warrant, against said lot, for
three hundred end twenty dollars; that said warrant in respect
to said assessment upon said lot, is liable to the objections filed
on behalf of John R. Case and others, and this deponent is in-
formed and helieves, that if said objections had been filed in re-
spect to said lot, no judgment would have been entered in said
warrant against said lqf.
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Th s deponent further says, that said Jokn R. Case and others,
who filed objections to said warrant and the entry of judgment
thereon, employed Messrs. Hoyne, Miller & Lewis to prepare and
file said objections, and resist the entry of judgment upon said
warrant, and that before their employment in that behalf said
Hoyne, Miller & Lewis agreed to file objections and resist judg-
ment upon said warrant for a certain sum in behalf of such of the
property owners, affected by said assessment, as should wish to
have objections made thereto, and that thereupon, said property
owners, consisting of said Jokn R. Case and others employed said
Hoyne, Miller & Lewis, for the purpose aforesaid, and this depo-
nent authorized and requested the said John R. Case, to have
said lot of said Adams included, and to employ said Hoyne, Miller
& Lewis on behalf of said Adams, to resist the entry of judgment
against said lot upon said warrant, and this deponent agreed to
pay such portion of the fee of the said Hoyne, Miller & Lewis as
should properly be chargeable to said lot, in connection with
the other lots, in respect to which said judgment should be re-
sisted by them. And this deponent has acted with said John

R. Case and others, from the beginning, in resisting the entering
of judgment upon said warrant.

This deponent further says, that he afterwards understood
that said Hoyne, Miller & Lewis had been employed by said
John R. Case and others, for the purposes aforesaid, and this de-
ponent supposed that said lot was represented by said Hoyne,
Miller & Lewis, and that objections had been duly filed to the
entering of judgment against said lot, and this deponent attend-
ed the first two days of the session of the Court for the purpose
of being present at the hearing of the application for judgment
upon said warrant, and for the purpose of preventing any judg-
ment from being entered against said lot; that this deponent
counselled with Thomas Hoyne, of said firm of Hoyue, Miller &
Lewis, respecting the illegality of said assessment, and supposed
that he was talking to him as his attorney in that behalf, and that
he had been regularly employed to act for the owner of said lot
in resisting judgment upon said warrant, and that said Hoyne so
understood it ; that said Hoyne, Miller & Lewis desired of one or
two of the parties, owners of property, and who were resisting
judgment upon said warrant, to make out a list of names of all
the owners of property who were resisting judgment up on said
warrant, together with a description of the property affected by
said assessment and that by a mere mistake, and accident the
name of Adams and descriptien of said lot were not included
in said list, and that for this reason alone, said objections were
not filed in respect to said lot. Deponent further states that he
authorized Case to employ Hoyne, Miller & Lewis, and that he
supposed, until this morning, that the lot was included among
the list of lots to which objections were made to apply, and has
always been ready and expected to pay them therefor, and that
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Pags of Rec. it was a mere inadvertence that said lot was not included. De-
ponent prays that the judgment may be set aside, and he be per-
mitted to file his objections to entering of any judgment on said
warrant against said lot. That the deponent represented mno
other lot affected by said warrant, and that he had devoted a
good deal of time for the purpose of preventing judgment against
said lot, &e. Signed,

Sworn to, &ec. LUTHER HAVEN.

The Court set aside said judgment upon this affidavit, to
which decision of the Court the plaintiff excepted.

That upon said judgment being set aside, that said defendant
filed, among other objections, this: “that the property was fraud-
ulently valued by the Commissioners, who levied the assessment
at four times its actual value, and that they assessed the same at
nearly three per cent. of such fraudulent valuation for said im-
provement, being nearly nine per cent. upnn its actual value.”

The defendant also filed the same objections that were filed in
the case of City of Chicago vs. Waller and others.

Objection was made by plaintiff to the defendant’s filing any
objection in the case, but the Court overruled the objection, and
permitted the defendant the same, to which decision of the Court
the plaintiff then and there excepted.

It is admitted that the value of the lot in question was put by
the Commissioners, who levied the assessment, at $11,000, and
assessed at $32.00. To sustain the objections, the defendant
called as witness, first, Z. W. Herrick, who swore that he was
not acquainted with the particular lot in question; was told
where it was, and that it was 50 feet front, &c. He was then
asked the question, “How much was worth per foot in 1858,
in May, cash price ?” which was objected, but the objection was
overruled, and exception taken; stated that it was his impres-
sion that the lot could not have been sold for $80 per foot, in
canal time, and was worth about $70 or $75 per foot, cash.

On cross examination, stated, that he had no business now, and
that he was not a real estate dealer in 1858, but bought and sold
some, and kept posted up West and North. Did not know of
any sales in that block where this lot was situated in 1858 ; says
don’t know that there was any value in 1838 ; spoke of the val-
ues in 1857 ; never heard of any sales afterwards; was offered
property adjoining Carpenter’s at that time, for less than 70
dollars per foot.

Luther Haven, agent of the defendant in this case, was asked
what the cash value of the lot in question was, in May, 1858,
which question was objected to, but overruled by the Court :
exception taken. ‘




Puge of Rec.

28

4

Answered, that the cash value could not have been 70 dollars
per foot, in 1858.

On cross examination, stated, that he sometimes traded in real
estate ; have bought and sold some real estate in the town ; can-
not say that he bad been a dealer since 1857. Don’t know of
any lots being sold during the last year in this block ; endeay-
ored to sell this lot once in 1857, at 100 dollars per foot.

John R. Case stated, in regard to employing his counsel to de-
fend this case, that he never had any conversation with either
Mr. Miller or Hoyne; that the property holders on Randolph
street held a meeting on the West side, in regard to this assess-
ment, and I attended that meeting ; we there agreed to unite
and employ counsel to oppose the special asSessment ; after that,
negotiations took place, in which counsel were agreed upon.—
I went there to represent myself, and in part, Mr. Haven. He
told me whatever I did, and the balance of us did, he would
unite in, and pay his proportion, and directed his lot to go in.—
I made that assertion at the meeting; I supposed it was acted
upon, but found it was left out, but afterwards had it put in.—
Stated that he wasacquainted with the lot in 1858 ; that it would
be difficult to say what it was worth in 1858 ; supposed that it
would have sold for $80 a foot front, on canal time. All his evi-
dence as to value was objected to, and objection overruled, and
excepted.

On cross examination, said that he dealt very slightly in real
estate in 1858 ; was acquainted with property on the West side,
and owned property near this lot; thought thelot worth $80 a
front foot.

K. . Cummins was asked as to the value of the lot in 1858,
which was objected to, but overruled, and exception taken.—
Stated that thought the lot worth $60 a front foot, in 1858.

Isaac Shelby was asked as to value of property ; his evidence
objected to, but overruled, and exception taken ; he then stated
that he thought the lot worth $80 per foot front, in 1858.

This was all the evidence offered by the defendants.

Reuben Taylor, on being sworn, testified, that he had dealt in
real estate in the City, in 1857 and '8. He was then informed
that the lot was 50 feet front, by 100 deep. Stated that he sold
property in that vicinity, in 1858, for $80 and $100 a foot;
thought that the lot was worth $100 per foot, on time,

On cross examination, stated that he should not differ very
much from the other witnesses.

The plaintiff assigns for error :

Ist. That the Court erred in setting aside the judgment in this
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case, and permitting defendant to come in and defend, and to
file objections to the rendition of a judgment.

2d. The Court erred in permitting the defendants to introduce
parol evidence as to the value of the lot in question.

3d. The Court erred in overruling the objection made by the
plaintiff to the questions severally asked the witnesses, Herrick,
Haven, Case, Cummins and Shelby, as to the value of the lot in
(uestion.

4th. The Cowrt erred in permitting the defendants to intro-
duce any parol testimony whatever, as to the value of the lot in
(uestion, it being the duty of the Commissioners who levied the
assessment to fix the valuation, and their valuation is conclusive.

5th. The Court erred in rendering a judgment for the de-
fendant.

6th. The Court erred in not rendering a judgment for plaintiff.

E. ANTHONY,
Lor Plaintiff in Lrror,
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SUPREME COURT OF ILLINOIS,

Third Grand Division, }

APRIL TERM, A. D. 1860,

No. 248 CITY OF CHICAGO,

V8.

JAMES B. WALLER,

No. 310 CITY OF CHICAGO,
VS.

BENJAMIN B. ADAMS.

PLAINTIFF’'S POINTS.

These were two cases which arose upon the same assessment.

I.

The same question arises in the case of Waller that was dis-
cussed in the case of the City of Chicago vs. Walker ; and, the
same authorities which were quoted in that case, are relied upon
in this case. And, I insist, that the Court erred in not permitting
the plaintiff' to show what the column of figures in the assess-
ment warrant meant.

Brown vs. City of Joliet. 22 Tll. 125.
Einstein vs. City of Joliet, 22 T11. 126.




II.

In the case of City of Chicago vs. Adams, the Court erred in set-
ting aside the judgment which was taken by default against his
lot ; because,

1. The judgment was a judgment by default, regularly entered,
exactly in conformity with sec. 43 of amended charter of the City
of Chicago, no one appearing to make any objection or opposing

the same.

Bristol vs. City of Chicago, 22 111. 587.

2. The Court erred in setting aside the judgment, upon the affi-
davit of Haven, because it does not appear that ke ever refained
any counsel to appear in the case whatever ; or, that anybody else,
for him, ever employed or refained any counsel to appear and
make objections to the rendition of a judgment upon the defend-
ant’s lot.

3. The affidavit was insufficient and did not show sufficient
reason to authorize the Court to set aside the judgment.

ITI.

The Court erred in permitting the witnesses, Herrick, Haven,
Cummins and Shelby to give testimony as to the value of the
property. Because the Commissioners who levied the assessment
had complete jurisdiction over the subject-matter; and it was their
special duty and province 7o value the property, and their valua-
tion was absolutely conclusive.

The State vs. Ross, 3 Zabriskie, 517.
6 “  Quaife, 3 Zabriskie, 89.




(3)

Haight vs. Day, 1 Johns. ch. 18.

Extension of Hancock street, 18 Penn. 32 ; 19 Penn. 271;
16 Barb. 248 ; 7 Barb. 127.
Town of Rochester vs. Town of Chester, 3 N. H. 349.
Matter of Pearl street in City of New York, 19 Wend. 651.
“ ¢ John and Cherry streets, in City N. Y. 19 Wend. 668.

“ William and Anthony streets, in City of New York,
19 Wend. 681.

113

IV.

The Court erred in rendering a judgment for the defendants
and the same should be reversed.

E. ANTHONY,
Attorney for Plaimtyf in Lrror.
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