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SUPREME COURT.

R. D. JONES & SONS,
ATS.

¥. B. COOLEY, ET AL.

BRIEF FOR THE DEFENDANTS.

This was a bill of Interpleader. Preliminary to the merits of
" the case, the bill of Interpleader was filed to late. An action was
brought by R. D. Jones & Sons on the Drafts in question. Sawyer,
Mellen & Co. tried to defend on the ground, that the Drafts belonged

to Cooley, Farwell & Co. The defence was held inadmissible. They
then filed the bill of Interpleader.

3 Daniels Ch. Pr.1755. 1 Young and Jer. R.333. 3 8. and Mar.
291. 2 Btory’s Eq. P. 809.

The abstract is so unfair or imperfect, that the Court will have to
refer to the record to determine the case on its merits.

1. The answer of R. D. Jones & Sons is called for, and is under
oath,

1



2. The case now sought to be made by Cooley, Farwell & Co., is
not the case made by the pleadings. They allege in their pleadings,
‘ the consideration of the assignment was a pre-existing debt, owed
by Ashard to R. D. Jones & Sons, they agreeing to return to said
Ashard, any balance which might remain in their hands after paying
said debt ;” and that R. D. Jones & Sons were aware that said drafts,
“and the consideration thereof, were the property of Cooley, Farwell
& Co.” They do not pretend or claim that they have proved either
of said allegations. They now claim that although the proof shows
R. D. Jones & Sons did pay goods for said Drafts, and although they
had no actual notice, yet they acquired the Drafts under such circum-
stances as should put them on enquiry. The case made by the plead -
ings, and that made in the argument, are not the same. 11 Ill. R.
194, 366 ; 5 Gilm. R. 499. In this last case, the allegation was
of actual notice, and the complainant failed to prove actual notice,
but proved that the defendant paid nothing, and consequently could
not recover, as there was a variance.

There is another futal variance between the allegation and proof
stated below. The point, we understand, to be taken by the appel-
lant is, that the facts are such as to put the defendants on euquiry,
and that amounts to notice.

We say, first, the facts do not warrant any such conclusion.
We have stated above, that the answer is called for under oath, and
the case made by the pleadings. Barnabas L. Soulard testifies, that
on the 30th day of Oct., 1857, R. D. Jones & Sons sold to Geo. W.
Ashard a bill of Sheeting, amounting to $318 72 ; that he under-
stood them to be paid for by Drafts drawn on Sawyer, Mellen & Co,
except a small balance which was paid in money; that he sold the
cloths, and R. D. Jones and Mr. Drake were present.

Cornelius G. Drake testifies, that R. D. Jones & Sons sold G. W.
Arhard, Oct. 30th, 1857, a bill of Cotton (xoods, which were in part
paid for by the Drafts in question, namely, two Drafts drawn by A.
N. Littig, on Sawyer Mellen & Co., dated Oct. 29th, 1857—one for
$100, due in twenty days, the other for $200, due in ten days, and
payable to the order of G. W. Ashard. Before closing the trade,
R. D. Jones made enquiry in regard to the responsibility of Sawyer,
Mellen & Co., and on the strength of the report took the Drafts—
being the ones in question.

The transaction was on the 30th of October. In the 4th Cross-
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Tnterrogatory, the witness is asked— Did you learn from any
source on what account the Drafts were drawn? If yea, state the
scource of your information, and the account they were drawn upon.”
¢ T think I understood frcm Mr. Jones, that these Drafts were made
to Ashard, as an advance for him to buy goods to furnish the party
with bags.”

This being called for by them, becomes competent evidence. This
testimony clearly establishes, that R. D. Jones & Sons received the
Drafts in quzstion in good faith, in the usual course of business,
and for a valid consideration, one day after their date. What have
Cooley, Farwell & Co. to urge against this ? If they claim, as they
do by the pleadings, that Ashard was their Agent to receive the
Drafts, but had no right to negotiate the same, there is a variance
between the proof and their allegations, and their case must fall to
the ground, for there is no proof of his being their Agent.

But they do not place the case upon that ground, but abandon the
allegation in the bill that Ashard had authority to receive the
Drafts, unless they seek to adopt parts of acts, and ignore the
balance. If they adopt his act of receiving the Drafts, they must
adopt his act of negotiating it. They must take the whole or none.

This brings us to the present theory of their case. It seems that
Ashard had been engagéed in a bag factory, and became indebted to
Cooley, Farwell & Co. October 10th, he—assigned to them his
property and books of accounts, and they took possession of the books,
and employed him to manufacture bags. Among the accounts was
one against Ashard, the drawer of the Drafts in question. The
Clerk of Ashard, Mr. Spicer—whose testimony is not abstracted—
about the 30th of October, collected for Ashard the bill, by taking
the Drafts in question. They do not pretend that they ever gave
notice to Littig, that the account was assigned, and consequently
they were guilty of gross negligence ; and if any one is in fault, they
are, and they cannot seek to retrieve their negligence at the expense
of R. D. Jones & Sons. Nor do they pretend to ever have had any
claim against or dealing with Sawyer, Mellen & Co., the filers of the
bill of Interpleader. If Cooley, Farwell & Co. had protected the
assignment of the book accounts by notifying Littig, they would still
have their claim against him ; but having failed to do so, and Ashard
having taken the Drafts in question, they now seek to adopt his acts
up to the receiving the Drafts, and thus create a claim against Saw-

3



yer, Mellen & Co, and to repudiate the balance of his acts, in selling
the Drafts. They do not pretend that R. D. Jones & Sons knew
the true consideration of the Drafts; on the contrary, the proof
shows that Jones, when he bought the Drafts in question, was in-
formed it was to enable Ashard to make bags for the parties to the
Drafts. But the whole argument is based upon the position, that
facts existed, which were notice. '

This we deny. The first fact is the insolvency of Ashard ; second,
that there had been a meeting of the creditors of Ashard, early in
October, at which was H. O. Jones, one of the firm of R. D. Jones &
Sons, and that the Drafts in question were payable to Ashard. These
are the only facts or circumstances from which the inference is drawn.
There is no proof that R. D. Jones, the one who bought the Drafts,
ever heard of either facts. If ke did, they are not notice. Is the fact
that a man is insolvent, to place thc party dealing with him on
enquiry, where he got a negotiable piece of paper ? Is the fact that
his assets had gone into the hands of his creditor, ground to infer
notice that he had mis-appropriated some of the assets? That a
Draft one day old cannot be taken without enquiry, when it is stated
the consideration of it is to enable him to buy materials to manu-
facture bags for the parties thereto. If this case is to be decided in
favor of Cooley, Farwell & Co., then there is no safety in buying
negotiable paper. We know the judgment will be affirmed.

WAITE & TOWNE,
Attorneys for Defendant in error.
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STATE OF ILLINOIS, SUPREME COURT.

TO APRIL TERM, A. D. 1861.

APPEAL FROM SUPERIOR COURT OF CHICAGO, COOK
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Record page
9

Rcfonl page

Pages 3 & 4,

Page 4.

Page b,

Pagesd & 6.

been mnotified by Cooley, Farewell & Co., that those drafts were theirs,
and that they must pay the moneys due thereon to them ; complain-
ants, therefore, prayed that said R. D. Jones & Sons, and Cooley, Far-
well & Co., who respectively claimed such moneys, might interplead
and settle their rights to the same.

Pleadings.

The Bill sets forth that on or about the 29th of October, 1857,
Sawyer, Mellen & Co. ascepted two Drafts of that date, drawn on
them by A. N. Littig : one payable to Geo. W. Ashard, 10 days from
date in the sum of $200, and the other payable to said Geo. W.
Ashard, in 20 days after date, in the sum of $100, and that when they
were so accepted, they delivered them to said Ashard.

That afterwards, Ashard endorsed both Drafts to R. D. Jones &
Sons, but for what or any considerations complainants could not say.

That either on the day they accepted the Drafts or the day follow-
ing, Cooley, Farwell & Co. informed complainants, thab said Drafts
had been given to Ashard by Littig,in payment for flour sacks, which
Littig was then owing Cooley, Farwell & Co.; that a part of said sacks
had been sold to said Litiig by Ashard, and that Ashard had sold and
assigned such account to Cooley, Farwell & Co., and that the re-
mainder of said sacks had been sold directly by said Cooley, Farwell
& Co. to said Littig, and that Cooley, Farwell & Co. claimed the
Drafts which complainants had so accepted, and that said R. D.
Jones & Sons knew at the time they received said Drafts from
Ashard, that they and the amount for which they were given in pay-
ment, belonged to Cooley, Farwell & Co. ; that Ashard was only
their agent or factor, and insisted and gave notice to complainants
that complainants would be held liable to them, if they paid the said
Drafts to Ashard’s order. : \

That R. D. Jones & Sons had commenced an action at law against
complainants in the Cook County Court of Common Pleas, to recover
the money due on said Drafts.

That complainants are willing to pay to any person or persons who
are lawfully entitled to receive the amount due on said Drafts, and
offer to pay the same into Court.

To the end that said defendants may interplead and settle their
rights to the money due on said Drafts, and that complainants
may pay the same into Court, and that R. D. Jones & Sons
may be enjoined from proceeding in their said suit at law against
complainants, and that Cooley, Farwell & Co. may be réestrained from
commencing any suit against them touching the premises, and that
Geo. W. Ashard may be made a party to the bill and answer the

9
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Pages 9,10
and 11,

Pages131020

Page 14.

Page 15.

Page 16,

same without oath, and that complainants, upon payment of such
amount into Court and procuring such interpleading, may be dis-
charged from all liabilities to such defendants in the premises.

Subscribed by the complainants and sworn to in their behalf, by
the said John O. Mellen.

On 8th June, 1858, R. D. Jones & Sons filed a demurrer to said bill,
and on the 13th January, 1860, said demurrer was sustained, and leave
taken to amend bill, which was done by making said Ashard a party
thereto.

COOLEY, FARWELL & CO’S ANSWER.

On 2d February, 1860, Cooley, Farwell & Co. filed their joint and
several answers, which was duly subscribed and sworn to by each of
them, in which they say :

They admit thet on or about the 29th of October, 1857, complain-
ants accepted said drafts of said Littig of that date—that one was
for $100, and was payable to the order of Geo. W. Ashard, 20 days
after date—that the other for $200, payable to the order of said
Ashard 10 days after date, and that said complainants after accepting
them, delivered them to said Ashard.

Cooley, Farwell & Co. further say, that Littig had previously
bought of Ashard, a certain bill of flour sacks, the particulars of
which are marked, Exhibit A—that they were bought on credit—
that afterwards, on 10th October, 1857, Ashard, by an instrument in
writing of that date for a consideration therein named, sold and con-
veyed to Cooley, Farwell & Co. the said claim against Littig, with
other claims against other persons, which they have to produce.

That after the said purchase of Ashard by Cooley, Farwell & Co.,
of the aforesaid claim against Littig, marked “ Exhibit A,” Cooley,
Farwell & Co. sold to Littig a bill of flour sacks, the date and par-
ticulars of which, are set forth in ‘ Exhibit B,” which said two bills
of sacks were the sole consideration for said two drafts, and that they
were drawn by Littig and delivered to Ashard in payment of the
balance due Cooley, Farwell & Co. upon said sacks, and that Ashard
received them solely as agent of Cooley, Farwell & Co., and that
Ashard had no right or authority to negotiate the same, or assign

them to any one except Cooley, Farwell & Co.
3



Page 190,

Page 19.

Page 15.

Page 1T,

Puage 1T,

PageIT.

Page 180

The first bill of sacks, murked “Exhibit A,” is as follows :

“ExamiT A”
Chicago, Oct. 10, 1857.
Mr. A. N. Littig,

Bo’t of Geo. W. Ashard,

1000 } bbl. Sacks, 11lc. - - $115.00
10001  « g e 2 - 80.00
Ctge, - - 25

$195.25

Second bill of sacks, sold by Cooley, Farwell & Co. to Littig, is as
follows :
“ Exumsir B.”
Chicago, Oct. 12th, 1857.
Mr. A. N. Littig,
Bo’'t of Cooley, Farwell & Co.,
1000 !bbl. Sacks, 11lc. - - $11500

That on or about 10th October, 1857, Ashard entered into the em-
ploy of Cooley, Farwell & Co., and so continued until after the
acceptance of said Drafts; that the Agency of Ashard was limited
and conferred no authority upon him to assign any Draft which he
should receive in payment of amounts held by Cooley, Farwell & Co.
against Littig or others, and that they never authorized Ashard to
endorse said Drafts, or either of them, in any manner,

They admit that Ashard assigned said Drafts to R. D. Jones &
Sons, and are informed and believe that part consideration therefor
was a pre-existing debt due from Ashard to Jones & Sons—they
agreeing to return the balance to Ashard after paying their dcbt.

They say at the time of such assignment of said Drafts and long
before that time, Jones & Sons were fully aware that Ashard had sold
and assigned all his claims against Littig to Cooley, Farwell & Co.,
and that Jones & Sons knew that said Drafts and the considerations
thereof, were the property of Cooley, Farwell & Co., and they aver
that the assignment of said Drafts were in fraud of the rights of
Cooley, Farwell & Co., and conveyed no title to R. D. Jones & Sons.

Admit that they informed complainants of their claim to the said
two Drafts, and to the consideration thereof, and likewise of the fraud
of Ashard in assigning them, and that complainants would be held
liable to them (C., V. & Co.) for the amount of the Drafts.

Admit, oen information and belief, that R. D. Jones & Sons had
commenced a suit for the money upon said Drafts, and pray that the
fund brought into Court by complainants may be awarded to them,
(Cooley, Farwell & Co.

4




Pages 23 & 24

Page 25.

Page 26.

Page 33,

Page 26,

Page 27,

R. D. JONES & SONS’ ANSWER.

They admit that on or about 29th October, 1857, complainants
accepted the said two Drafts, and that they were Dpayable to said Geo.
W. Ashard, as stated in bill, and that Ashard assigned them to R.
D. Jones & Sons. That such assignment was on the 30th October,
1857. That Ashard called at their store to purchase sheetings and
shirtings to make into flour sacks for A. N. Littig, whom he repre-
sented to be a merchant in Iowa, and then exhibited the said Drafts,
accepted by complainants, and requested R. D. Jones & Soms to
receive them in payment for purchases he might make. ‘Whereupon
R. D. Jones informed Ashard, that he knew nothing of said Drafts
and was unacquainted with the responsibility of the acceptors,
Before consummating any sale, R. D. Jones made such enquiries, and
finding the complainants responsible, made sale to Ashard of two
bales of sheeting, amounting in the aggregate to the sum of $318.72,
and delivered the same to him, who at the time in payment therefor,
delivered to R. D. Jones the said Drafts and paid the balance of -
$18.72, as per

“ExmIBIT A.”

Chicago, October 30th, 1857.
Mr. G. W. Ashard,
Bought of R.D. Jones & Sons,
2 Bales Bro. Sheeting, 1588, 10c. - $158.80
50 ps. Kingston Sheeting, 19382, 8le. - 15972

$318.52
By Sawyer, Mellen & Co, acpt., $200.00
« « o« o« 10000
By Cash to bal. - - 18.72
$318.72

R. D. Jones & Sons say that said Drafts were received in good
faith for such consideration and without knowledge that Cooley, Far-
well & Co. were the owners thereof, or of the assignment of any
account. by Ashard to Cooley, Farwell & Co. against said Littig, nor
of any sale of stock or property by Cooley, Farwell & Co. to said:
Littig, or of any indebtedness of Littig to Covley, Farwell & Co., and
therefore neither admit or deny the same.

And they have no knowledge or information of any sale, assignment
or claim, from Ashard to Cooley, Farwell & Co., nntil the first Draft

5



Page 28,

Page 28,

Pages 34, 35
and 36.

Page 87,

Interrogat'ry
4.

Int’y 5.

Int'y 6.

Int'y 1.

Int'y 2.

Page 59,

became due, at which time complainants said they had been instruct-
ed by C. T. & Co. not to pay the Drafts.

That Ashard was indebted to them at the time, that the sale of
goods to Ashard was a cash sale, without reference to his indebtedness
to them to a large amount, and say that Ashard was then manufac-
turing flour sacks on his own account; and they insist that they
received said Drafts before maturity, in good faith and for a valuable
consideration, and that Ashard had a right to dispose of the same.

Admit they commenced suit against complainants for the money
on said Drafts, and state from information, that they recovered judg-
ment upon the Drafts before the filing of the said bill.

SERVICE UPON ASHARD.

By publication, &c.
Bill taken pro confesso, as to Ashard, for want of answer.

Testimony in favor of R. D. Jones & Sons.

BArNABAS L. SouraND testifies, that in October, 1857, he was in
the employ of R. D. Jones & Sons, and knows that on 30th October,
1857, they sold to Ashard, two bales of sheeting and 50 pieces of
Kingston Sheeting, amounting to $318.72. He sold the goods.

I understood they were paid for by Drafts received of Ashard,
drawn by some party on Sawyer, Mellen & Co., with the exception
of & small balance which I understood was paid in money.

I supposed Ashard purchased the goods for making bags.

CorneLius E. DrRAKE testifies, that he was book-keeper for R. D.
Jones & Sons during 1857. On the 30th October, 1857, there was a
sale of two bales of cotton goods and 50 pieces besides, by R. D.
Jones & Sons to Ashard. The arrangement for the sale was made
between R. D. Jones and Ashard. Ashard came there with two
Drafts, with which to purchase goods. In accordance with the
arrangement, Mr. Souland sold Ashard the goods. They were paid

6



Int'y 4,

Page 62,

Int'y 6.

for by A. N. Littig's Drafts on Sawyer, Mellen & Co., which are
attached, marked ¢ Exhibit A & B,” and are as follows :

“'Exm}_smj A2
$100. Bhicago, Oct. 29th, 1857.

Twenty days aftel] dite pay to the order of G.
W. Ashard, one hunﬂr%{ dpllars, and charge the same
to my account. f g I
To SaWYER, MEGLEN &;Cn
258 & 260 Sﬁvgatgr Street, Chicago.
< 3 AN LITTIG,

By D. Hinman,

Vs

Endorsed on back,
G. W. AsHARD,
R. D. Jones & Sons.

Tt

-

“ Exmmir B.”

$200. Bhicago, Oct. 29th, 1857.
Ten days after datexpay to the order of G- W.

Ashard, two hundred (ﬁll%s, and charge the same to
my account. & H

To SAWYER, MngLpﬂl %Co,
258 & 260 ‘§9 Weger Street, Chicago.
< ~., . A N. LITTIG,
Endorsed on back, By D. HiNmAN,
G. 'W. AsHARD, :
R. D. Joxes & Sons.

- S

Before consummating the arrangement with Ashard, R. D. Jones
made enquiries in relation to the responsibility of Sawyer, Mellen &
Co., and found them good. (J.) Previous to this time, Ashard had been
engaged in manufacturing bags, and represented that he was then so
engaged.

CROSS-EXAMINATION OF DRAKE.

I don’t think I heard the conversation between R. D. Jones & Sons
and Ashard at the time of the transaction referred to. 7 p4. My infor-
mation upon the subject was received from R. D. Jones. 9 P4. Ionly

T



Page63.

Page 4.

Page 05.

Page 6S.

.

P
¢
r

»
V-

Page 69,

Page 0,

know from report that Ashard was engaged at that time in mano-
facturing bags. 10 p4. Previous to or near that time I understood he
had been manufacturing bags over the store of Cooley, Farwell & Co.
114 It was about the time he removed from there. 13 P4, I know
R. D. Jones made enquiries about the responsibility of Sawyer, Mel-
len & Co. by his (Jones) telling me so. 14}d. I don’t recollect
whether Ashard said he was about to re-commence business or was
then in business. 15P4. I have no knowledge of what account the
Drafts were drawn upon. All the knowledge I have, I have already
stated. 16 and 17p4. I cannot say I ever heard either of the Jones
say that Littig had a previous acccunt. 18pd. I am not positive
whether I ever talked with one of them about such account or not.
20 P4, Ashard’s indebtedness had been the subject of conversation
previous to said transaction. 21 P4. I understood there had been a
meeting of Ashard’s creditors, but I don’t know how long previous
thereto. 22 P4 It might have been a month or more befcre. 23 pd.
It may have been a very few days before. I have no recollection
about it. 24 <. (As to the effect of the meeting of Ashard’s credi-
tors) I heard Ashard was in a tight spot and the meeting was called
to see what could be done about it. 25 . My impression is I under-
stood that . O. Jones attended some meeting of creditors some-
where. 26P4 Idon’t know of his attending but one meeting. 28 b4,
I received the information that Ashard was in a tight place while in
the employ of R. D, Jones & Sons. 30M. I can’t sayifrom what
source I learned the embarrassed condition of Ashard. He had paper
past due and I was tiging to coMect_the money on it, and frequently
called upon him for that purpose. 31}. (As to whether there was
conversation between R. D. Jones & Sons and Ashard about assisting
Ashard in re-commencing business at the time of creditors’ meeting,)
he says I cannot say, there might have been, I cannot say whether
there wasor not 33 M. I may have heard some matters but I can’t
now recollect. 34 pd. T cannot swear positively that I have or not.

- [Stipulation by parties, that all the foregoing questions and
answers and those that follow, ure subject to all legal objections.]

35M. I can’t say how long Ashard’s embarsassment had been a
matter of conversation, at and befire the creditors’ meeting. It
might have been a long time, and i$ might have been a short time.
36 >4. I cannot tell when I presented Ashard his paper for payment,
37 P4, Should think it was before the creditors’ meeting. 38 »4. Don’t
recollect how long before. 39 M. My impression is, it was within a

8



Page 74.

Page 75.

Page 76.

Page 77.

Page 78.

Page 37T,

month. 40pd. It was R. D Jones & Sons’ paper. 414, He did
not pay it.

56 M. Did you see the goods delivered to Ashard ? Ans. I know
the goods were shipped, and afterwards settled the bill with him,
57M. (Same question.) I cannot answer the question any better.,
58 M. (Same question.) I can only answer as I did before. 59 MM,
My answer is as positive as I can make it.

DIRECT EXAMINATION RESUMED.

1st. I suppose the party referred to in my answer to 4 M, was the
party who made the Drafts,

JoEN WooDBRIDGE testifies, that he defended a suit for Sawyer,
Mellen & Co., brought by R. D. Jones & Sons. It was in 1857 we
commenced to try the suit. The Drafts in controversy were intro-
duced by R. D. Jones & Sons. I then offered to show, that they
were the property of Cooley, Farwell & Co., and not of R. D. Jones
& Sons, but it was held inadmissable. It was then proposed that I
should file a bill of interpleader to raise this question. I obtained
leave go to do, and the case at law to be suspended until a certain
time for that purpose. It was understood that mo judgment should
be entered. I filed the bill of interpleader, and brought the money
into court.

EXCEPTIONS TO THE TESTIMONY OF SOULAND, BY
COOLEY, FARWELL & CO.

On 22d Qct., 1860, C. M. Hawley, Solicitor for C., F. & Co., entered
8 motion to suppress the Depositions of Souland, and strike it from the
files, because :

Ist. R. D. Jones & Sons have not, by said witness, shown any
connection between the purchase and the Drafts. 2d. He has no
knowledge of matters enquired about, except from information, (ruled
out by the Court.) 3d. His answer to the 6th Interrogatory is a
mere supposition, (this was excluded by the Court.) 4th. Having
failed to connect the Drafts with the goods it is immaterial. 5th,
Before Jones & Sons can be permitted to prove a consideration paid
for the Drafts, they must show they made enquiry in good faith as to
the foundation of said Drafts, and acquainted themselves with the
merits of the transaction, they having knowledge of Ashard’s insolv-

cency and of his assignment of his Books of account to Cooley, Far-

well & Co.
9



Page 97.

Yage 99.

Page 102,

Page 103,

Page 106.

Page 103,

Page 110.

an

the Drafts were drawn.
dered to Cooley, Farwell & Co. to my knowledge.
not continue with Cooley, Farwell & Co. after the 10th of October,
1857, or more than a day or two.

TESTIMONY OF FORREST D. SPICER.

Oct. 10th, 1857.

1000 half Bbl. Sacks, at 11c. - - . $115.00
1000 quarter ¢ 8c. - 80.00
(Cartage, - - - - - - 25

$195.25

Oct. 12th, 1857.
1000 hif Bbl. Sacks, 11le. - -  $115.00

Entries are correct and against A. N. Littig.

I was present at a meeting of the creditors of Ashard, held at his
house. It was about the 15th or 20th of October, 1857. R.D. Jones
& Sons were there represented. At which meeting Ashard made a
statement that his books of accounts were in the possession of Cooley,
Farwell & Co., as collateral for an indebtedness due them from him.
Page 105. H. O. Jones, one of the firm of R. D. Jones & Sons, was
at the place of Ashard’s business several times about the time of the
said meeting of creditors, but did not hear their conversation.

OROSS-EXAMINATION.

GEO. A. FORSYTH'S TESTIMONY.

I know of the assignment by Ashard of his accounts, &c., to Cooley
Tarwell & Co.

I know of the making of the said Drafts, and the said acéeptance of
the same. These Drafts were made against an account for bags sold
to A. N. Littig. I was clerk for Ashard, and received the Drafts for
Ashard, and he delivered them to R. D. Jones & Sons for goods.
They were accepted the same day they were drawn and the next day
he passed them to R. D. Jones & Sons.

This book is Ashard’s book of accounts, and the following is the
account against which the Drafts were drawn :

5b4. We did not have the books of accounts of Ashard at the time
12 4. None of the money for bags were ren-
14 p4. Ashard did

b4

** Exhibit -\ ” to my deposition, is the assignment in
Aaigument writing. It conveys for the consideration of §8,000, all his (Ashard’s)

AonpageS0 }a0ks of accounts, claims, demands choses in action and evidence of

11

debt of every name and nature whatsoever, to him due and owing,
and to become due and payable to Cooley, Farwell & Co., to have
and to hold the same forever, &c., and appoints them his irrevocable
attorneys to collect the same, and to do all other things needful in



Tago 111.

Page 112,

Page 113.

Paze 114,

Puge 115.

Puge 120,

the premises, &c. The business formerly done by Ashard to be done
in the name of Cooley, Farwell & Co., and all sales to become the
property of C. F. & Co., and all collections made from such business
should be C. F. & Co.’s. Dated, 10th of October, 1857, and signed
and acknowledged by Ashard and Cooley, Farwell & Co.

I have seen the books of accounts mentioned in said assignment.
They were in the office of Cooley, Farwell & Co. a day or two before
the assignment. Cooley, Farwell & Co. took possession of said books
of accounts under said agreement, on the same day the assignment
was made or the day after. The book shown to me, is one of said
books, and on page 262 is the said account against A. N, Littig,
which is as follows :

Oct. 10th, 1857.

1000 } Bbl. Sacks, 11ic. - - - $115.00
1000 { £ 8c. - - - 80.00
Cartage, - - - - - .25

$195.25

Also on the same page :

12th Oct., 1857.
1000 } Bbl Sacks, 1llc. - - -  $115.00

This last account was delivered by Cooley, Farwell & Co. through
their agent, E. J. Brown, and the credit of the same was given by
them to A. N. Littig. The sum of $10 upon said account was paid
by Littig to Cooley, Farwell & Co.

On the 10th of Octobew, 1857, Ashard was employed by Cooley,
Farwell & Co. in the bag factory. Cooley, Farwell & Co. took pos-
session of the bag factory and books of accounts, formerly owned by
Ashard, on the said 10th of October, and continued in possession of
the factory until they sold it out.

OROSS-EXAMINED.
1st. I was in the employ of Cooley, Farwell & Co.; was present
when the assignment was executed. I did not see Ashard sign it.
I suw the entry of the $10 paid. I am one of the book-keepers and
know the books are kept correctly.
DIRECT EXAMINATION RESUMED.

I know the signature of Ashard ; have seen him write, and his
name signed to said assignment is his signature.



Pige 121.

Page 123.

page 124,
Page 125,

Page 126,

Page 127,
Page 128,

LEVI Z. LEITER'S TESTIMONY.

1 know of an assignment made by Ashard to Cooley, Farwell & Co.
in the month of Oct., 1857. ¢ Exhibit 4,” attached to Forxsyth’s
testimony, is such assignment. It was executed at the office of
Cooley. Farwell & Co., on the 10th Qct., 1857. I witnessed its exe-
cution. Ashard was indebted to C., F. & Co., at that time, from
fourteen to eighteen thousand dollars. Can’t state definitely without
reference to books. I had the charge and kept the books of Cooley,
Farwell & Co. At the time of this assignment Ashard was manu-
facturing bags over Cooley, Farwell & Co.’s store. Immediately after
the assignment, the property was delivered by Ashard to Cooley, Far-
well & Co., and the business transacted in their name. All his pro-
perty, including the books of account, passed to Cooley, Farwell &
Co. The possession was taken on the 10th Oct., 1857. After this
Cooley, Farwell & Co. carried on and conducted the business in their
name.

Among the accounts assigned by Ashard to Cooley, Farwell & Co.
there was one against A. N. Littig. After the assignment there was
a credit given on said account by Cooley, Farwell & Co., on or about
the 12th Oct., 1857, of ten dollars. '

CROSS-EXAMINATION.

Edward J. Brown took possession of the property for Cooley, Far-
well & Co. After the 10th Oct., 1857, Ashard was out and in but
had no authority over the business. 12pd. It was also agreed that
Cooley, Farwell & Co., should take the machinery and apply the pro-
ceeds on his indebtedness.

On the 22d Oct., 1860, exceptions were taken by defendants,
Cooley, Farwell & Co., to the 8, 9, 10, 11, 12, 13, 14 and 17th Cross-
Interrogatories, and each of the answers thereto of the said witness
Spicer, as follows :

Because they relate to the consideration alledged to have been paid
by R. D. Jones & Sons for the Drafts, without proving. 1st. That
they acted with ordinary caution in taking the same. :

C. M. HAWLEY,
Solicitor for Appellants.
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STATE OF [LLINOLS, SUPREME COURT.

TO APRIL TERM, A. D. 1861

S e

APPEAL FROM SUPERIOR COURT OF CHICAGO, COOK
COUNTY, ILLINOIS.

FRANCIS B. COOLEY, JOHN V. FARWELL, ELISHA &.
WADSWORTH AND SIMEON FARWELL, Constituting
the Firm of COOLEY, FARWELL & CO., APPELLANTS,

AN D

REUBEN D. JONES, ALBERT D. JONES, HENRY O. JONES
AND EDWARD H. SEARS, Constituting the Firm of R. D.
JONES & SONS, APPELLEES.

ABSTRACT OF THE RECORD.

This was a suit in Chancery, commenced by Theodore Betts, John
D. Mellen, Alfred A, K. Sawyer and John 0. Mellen, composing the
firm of Sawyer, Mellen & Co., filed in the Cook County Court of
Common Pleas, on the Chancery side thereof, against Cooley, Far-
well & Co., and the said R. D. Jones & Sons and Geo. W. Ashard,
for leave to pay into Court a Sum of Money due upon two Drafts,
made by A. N. Littig, payable to the order of Geo. W. Ashard, and
accepted by Complainants, (Sawyer, Mellen & Co.,) and then by them
delivered to Ashard, and then by him assigned to R. D. Jones & Sons,
which Drafts were drawn agaiost a debt then due and payable by
said Littig to Cooley, Farwell & Co. And said complainants having
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Record page
)

Record page
3.

Pages 3 & 4.

Page 4.

Page 5.

Pages 5 & 6.

€
been notified by Cooley, Farewell & Co., that those drafts were theirs,
and that they must pay the moneys due thereon to them ; complain-
ants, therefore, prayed that said R. D. Jones & Sons, and Cooley, Far-
well & Co., who respectively claimed such moneys, might interplead
and settle their rights to the same.
' Pleadings.

The Bill sets forth that on or about the 29th of October, 1857,
Sawyer, Mellen & Co. ascepted two Drafts of that date, drawn on
them by A. N. Littig : one payable to Geo. W. Ashard, 10 days from
date in the sum of $200, and the other payable to said Geo. W.
Ashard, in 20 days after date, in the sum of $100, and that when they
were so accepted, they delivered them to said Ashard.

That afterwards, Ashard endorsed both Drafts to R. D. Jones &
Sons, but for what or any considerations complainants could not say.

That either on the day they accepted the Drafts or the day follow-
ing, Cooley, Farwell & Co. informed complainants, that said Drafts
had been given to Ashard by Littig,in payment for flour sacks, which
Littig was then owing Cooley, Far\vell & Co.; that a part of smd sacks
had been sold to said Litiig by Ashard, and that Ashard had sold and
assigned such account to Cooley, Farwell & Co., and that the re-
mainder of said sacks had been sold directly by said Cooley, Farwell
& Co. to said Littig, and that Cooley, Farwell & Co. claimed the
Drafts which complainants had so accepted, and that said R. D.
Jones & Sons knew at the time they received said Drafts from
Ashard, that they and the amount for which they were given in pay-
ment, belonged to Cooley, Farwell & Co. ; that Ashard was only
their agent or factor, and insisted and gave notice to complainants
that complainants would be held liable to them, if they paid the said
Drafts to Ashard’s order.

That R. D. Jones & Sons had commenced an action at law against
complainants in the Cook County Court of Common Pleas, to recover
the money due on said Drafts.

That complainants are willing to pay to any person or persons who
are lawfully entitled to receive the amount due on said Drafts, and
offer to pay the same into Court.

To the end that said defendants may interplead and settle their
rights to the money due on said Drafts, and that complainants
may pay the same into Court, and that R. D. Jones & Sons
may be enjoined from proceeding in their said suit at law against
complainants, and that Cooley, Farwell & Co. may be restrained from
commencing any suit against them touching the premises, and that
Geo. W. Ashard may be made a party to the bill and answer the
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Pages 9,10
aud 11,

Pages13to 20

Puge 14.

Page 15.

Page 16.

same without oath, and that complainants, upon payment of such
amount into Court and procuring such interpleading, may be dis-
charged from all liabilities to such defendants in the premises.

Subscribed by the complainants and sworn to in their behalf, by
the said John O. Mellen.

On 8th June, 1858, R. D. Jones & Sons filed a demurrer to said bill,
and on the 13th January, 1860,-said demurrer was sustained, and leave
taken to amend bill, which was done by making said Ashard a party
thereto.

COOLEY, FARWELL & CO.’S ANSWER.

On 2d February, 1860, Cooley, Farwell & Co. filed their joint and
several answers, which was duly subscribed and sworn to by each of
them, in which they say :

They admit that on or about the 29th of October, 1857, complain-
ants accepted said drafts of said Littig of that date—that one was
for $100, and was payable to the order of Geo. W. Ashard, 20 days
after date—that the other for $200, payable to the order of said
Ashard 10 days after date, and that said complainants after accepting
them, delivered them to said Ashard.

Cooley, Farwell & Co. further say, that Littig had previously
bought of Ashard, a certain bill of flour sacks, the particulars of
which are marked, Exhibit A—that they were bought on credit—
that afterwards, on 10th October, 1857, Ashard, by an instrument in
writing of that date for a consideration therein named, sold and con-
veyed to Cooley, Farwell & Co. the said claim against Littig, with
other claims against other persons, which they have to produce.

That after the said purchase of Ashard by Cooley, Farwell & Co.,
of the aforesaid claim against Littig, marked “Exhibit A,” Cooley,
Farwell & Co. sold to Littig a bill of flour sacks, the date and par-
ticulars of which, are set forth in ¢ Exhibit B,” which said two bills
of sacks were the sole consideration for said two drafts, and that they
were drawn by Littig and delivered to Ashard in payment of the
balance due Cooley, Farwell & Co upon said sacks, and that Ashard
received them solely as agent of Cooley, Farwell & Co., and that
Asghard had no right or authority to negotiate the same, or assign
them to any one except Cooley, Farwell & Co.

3



Page 19,

Page 19.

Page 15,

Page 1T,

Page 1T,

Page 1T

Page IS,

The first bill of sacks, marked ‘Exhibit A;,” is as follows :

“ExmHIBIT A.”
Chicago, Oct. 10, 1857.
Mr. A. N. Littig,
Bo't of Geo. W. Ashard,

1000 } bbl. Sacks, 11lc. - - $115.00
10001  « L - - 80.00
Ctge, - - 25

$195.25

Second bill of sacks, sold by Cooley, F'arwell & Co. to Littig, is as
follows :
“ Exumir B.”
Chicago, Oct. 12th, 1857.
Mr. A. N. Littig,
Bo’'t of Cooley, Farwell & Co.,
1000 ! bbl. Sacks, 11lc. - - $11500

That on or about 10th Octeber, 1857, Ashard entered into the em-
ploy of Cooley, Farwell & Co., and so continued until after the
acceptance of said Drafts; that the Agency of Ashard was limited
and conferred no authority upon him to assign any Draft which he
should receive in payment of amounts held by Cooley, Farwell & Co.
against Littig or others, and that they never authorized Ashard to
endorse said Drafts, or either of them, in any manner,

They admit that Ashard assigned said Drafts to R. D. Jones &
Soms, and are informed and believe that part consideration therefor
was a pre-existing debt due from Ashard to Jones & Sons—they
agreeing to return the balance to Ashard after paying their debt.

They say at the time of such assignment of said Drafts and long
before that time, Jones & Sons were fully aware that Ashard had sold
and assigned all his claims against Littig to Cooley, Farwell & Co.,
and that Jones & Sons knew that said Drafts and the considerations
thereof, were the property of Cooley, Farwell & Co., and they aver
that the assignment of said Drafts were in fraud of the rights of
Cooley, Farwell & Co., and conveyed no title to R. D. Jones & Sons.

Admit that they informed complainants of their claim to the said
two Drafts, and to the consideration thereof, and likewise of the fraud
of Ashard in assigning them, and that complainants would be held
hable to them (C., I'. & Co.) for the amount of the Drafts.

Admit, on information and belief, that R. D. Jones & Sons had
commenced a suit for the money upon said Drafts, and pray that the
fund brought into Court by complainants may be awarded to them,
(Cooley, Farwell & Co.

£



Pages 23 & 24

Page 25,

Page 26,

Page 33.

I'age 2G.

Page 27,

R. D. JONES & SONS’ ANSWER.

They admit that on or about 29th October, 1857, complainants
accepted the said two Drafts, and that they were payable to said Geo.
W. Ashard, as stated in bill, and that Ashard assigned them to R.
D. Jones & Sons, That such assignment was on the 30th October,
1857. That Ashard called at their store to purchase sheetings and
shirtings to make into flour sacks for A. N. Littig, whom he repre-
sented to be a merchant in Iowa, and then exhibited the said Drafts,
accepted by complainants, and requested R. D. Jones & Soms to
receive them in payment for purchases he might make. Whereapon
R. D. Jones informed Ashard, that he knew nothing of said Drafts
and was unacquainted with the responsibility of the acceptors.
Before consummating any sale, R. D. Jones made such enquiries, and
finding the complainants responsible, made sale to Ashard of two
bales of sheeting, amounting in the aggregate to the sum of $318.72,
and delivered the same to him, who at the time in payment therefor,
delivered to R. D. Jones the said Drafts and paid the balance of
$18.72, as per

“ExmIBIT A.”

Chicago, October 30th, 1857.
Mr. G. W. Ashard,
Bought of R. D. Jones & Sons,
2 Bales Bro. Sheeting, 1588, 10c. - $158.80
50 ps. Kingston Sheeting, 19382, 8lc. - 15972

$318.52
By Sawyer, Mellen & Co, acpt., $200 00
(43 [43 {3 43 10000
By Cash to bal. - - 1872
$318.72

R. D. Jones & Sons say that said Drafts were received in good
faith for such consideration and without knowledge that Cooley, Far-
well & Co. were the owners thereof, or of the assignment of any
account. by Ashard to Cooley, Farwell & Co. against said Littig, nor
of any sale of stock or property by Cooley, Farwell & Co. to said
Littig, or of any indebtedness of Littig to Cooley, Farwell & Co., and
therefore neither admit or deny the same.

And they have no knowledge or information of any sale, assignment
or elaim, from Ashard to Cooley, Farwell & Co., until the first Draft

-5



Page 28.

Page 25,

Pages 84, 35
and 36.

Page 87.

Interrogat'ry
4.

Int'y 5.

Int'y G.

Int'y 1.

Int'y 2.

Page 5.

became due, at which time complainants said they had been instruct-
ed by C. F. & Co. not to pay the Drafts.

That Ashard was indebted to them at the time, that the sale of
goods to Ashard was a cash sale, without reference to his indebtedness
to them to a large amount, and say that Ashard was then manufac-
turing flour sacks on his own account; and they insist that they
received said Drafts before maturity, in good faith and for a valuable
consideration, and that Ashard had a right to dispose of the same,

Admit they commenced suit against complainants for the money
on said Drafts, and state from information, that they recovered judg-
ment upon the Drafts before the filing of the said bill.

SERVICE UPON ASHARD.

By publication, &c.
Bill taken pro confesso, as to Ashard, for want of answer.

Testimony in favor of R. D. Jones & Sons.

BarnaBas L. Souranp testifies, that in October, 1857, he was in
the employ of R. D. Jones & Sons, and knows that on 30th October,
1857, they sold to Ashard, two bales of sheeting and 50 pieces of
Kingston Sheeting, amounting to $318.72. He sold the goods.

I understood they were paid for by Drafts received of Ashard,
drawn by some party on Sawyer, Mellen & Co., with the exception
of a small balance which I understood was paid in money.

I supposed Ashard purchased the goods for making bags.

CornELIUs E. DRARE testifies, that he was book-keeper for R. D,
Jones & Sons during 1857. On the 30th October, 1857, there was a
sale of two bales of cotton goods and 50 pieces besides, by R. D.
Jones & Sons to Ashard. The arrangement for the sale was made
between R. D. Jones and Ashard. Ashard came there with two
Drafts, with which to purchase goods. In accordance with the
arrangement, Mr. Souland sold Ashard the goods. They were paid

6



for by A. N. Littig’s Drafts on Sawyer, Mellen & Co., which are
attached, marked ¢ Ezhibit A & B,” and are as follows :

“ ExmiBiT A.”
$100. o Chicago, Oct. 29th, 1857.

Twenty days after%hte pay to the order of G.
W. Ashard, one hun(ﬁed‘dollars, and charge the same
o my account, '§
To SAWYER, Mﬂ‘nl{lﬁ@ Co,,
258 & 260 8o.iWater Street, Chicago.
A. N. LITTIG, ?
By D. Hinmaw.

[e/

AOC!

" Faumer,

Endorsed on back,
G. W. AsHARD,
R. D. Jonus & Sows.

¢ ExmmsiTr B.”

$200. Chlcavo, Oct. 29th, 1857.

Ten days after da&x 2 pay to the order of G. W.
Ashard, two hundred@oi&rs, and charge the same to
my account. < H =

To SAwyEr, M¥LiEN% Co.,
258 & 260 aSquﬁ,ter Street, Chicago.
A. N. LITTIG, .}

Endorsed on back, By D. HiNMAN,
G. W. ASHARD,

R. D. JoxEs & SONS\'

(TII.’I_(CI" )

Before consummating the arrangement with Ashard, R. D. Jones

" made enquiries in relation to the responsibility of Sawyer, Mellen &
Co., and found them good. (5.) Previous to this time, Ashard had heen
engaged in manufacturing bags, and represented that he was then so
engaged.

Pago 62. CROSS-EXAMINATION OF DRAKE.

Int'y 6. I don’t think I heard the conversation between R. D. Jones & Sons

and Ashard at the time of the transaction referred to. '7p4. My infor-
mation upon the subject was received from R. D. Jones. 9}4. I only
7



Page 63.

Poge G1.

Page 65,

Page 63.

P 1)

Page 69,

Page 70,

know from report that Ashard was engaged at that time in manu-
facturing bags. 10pd. Previous to or near that time I understood he
had been manufacturing bags over the store of Cooley, Farwell & Co.
114 It was about the time he removed from there. 13 }4. I know
R. D. Jones made enquiries about the responsibility of Sawyer, Mel-
len & Co. by his (Jones) telling me so. 14p4. I don’t recollect
whether Ashard said he was about to re-commence business or was
then in business. 15M4. I have no knowledge of what account the
Drafts were drawn upon. All the knowledge I have, I have already
stated. 16 and 17 p4. I cannot say I ever heard either of the Jones
say that Littig had a previous account. 18pd. I am not positive
whether I ever talked with one of them about such account or not.
20 M. Ashard’s indebtedness had been the subject of conversation
previous to said traosaction. 21 M. I understood there had been a
meeting of Ashard’s creditcrs, but I don’t know how long previous
thereto. 22}4 It might have been a month or more befcre. 23 }4.
It may have been a very few days before. I have no recollection
about it. 24 }<. (As to the effect of the meeting of Ashard’s credi-
tors) I heard Ashard was in a tight spot and the meeting was called
to see what could be done about it. 25 4. My impression is I under-
stood that II. O. Jones attended some meeting of creditors some-
where. 264 Idon’t know of his attending but one meeting. 28 4.
I received the information that Ashard was in a tight place while in
the employ of R. D. Jones & Sons. 30}<. I can’t saylfiom what
source I learned the embarrassed condition of Ashard. He had paper
past due and I was trying to coMect_the money on it, and frequently
called upon him for that purpose. 31p4. (As to whether there was
conversation between R. D. Jones & Sons and Ashard about assisting
Ashard in re-commencing business at the time of ¢x ditors’ meeting,
he says 1 cannnt say, there might have been, I cannot say whether
there was or not 33 ”. I may have heard some matters but I can’t
now recollect. 34 M. I cannot swear positively that I have or not.

[St'pulation by parties, that all the foregoing questions and
answers and those that follow, are subject to all legal objections.]

35 M. I can’t say how long Ashard s embarrassment had been a
matter of conversation, at and before the creditors’ meeting. It
might have been a long time, and it might have been a short time.
36 M. I cannot tell when I presented Ashard his paper for payment.
37 4. Should think it was before the creditors’ meeting. 38 4. Don’t
recollect how long before. 394 My impression is, it was within a

8



Page T4,

Page 5.

Page 7.

Page 7.

2

Page

Page 87,

month. 40P It was R. D. Jones & Sons’ paper. 41M. He did
not pay it. :

56 4. Did you see the goods delivered to Ashard ? Ans. I know
the goods were shipped, and afterwards settled the bill with him.
57M. (Same question.) I cannot answer the question any better.
58 M. (Same question.) I can only answer as I did before. 59 p4.
My answer is as positive as I can make it.

DIRECT EXAMINATION RESUMED.

1st. I suppose the party referred to in my answer to 4 }4, was the
party who made the Drafts,

JOHN WooDBRIDGE testifies, that he defended a suit for Sawyer,
Mellen & Co., brought by R.D. Jones & Sons. It was in 1857 we
commenced to try the suit. The Drafts in controversy were intro-
duced by R. D. Jones & Sons. I then offered to show, that they
were the property of Cooley, Farwell & Co., and.not of R. D. Jones
& Sons, but it was held inadmissable. It was then proposed that I
should file a bill of interpleader to raise this question. I obtained
leave s0 to do, and the case at law to be suspended until a certain
time for that purpose. It was understood that no judgment should
be entered. I filed the bill of interpleader, and brought the money
into ‘court.

EXCEPTIONS TO THE TESTIMONY OF SOULAND, BY
COOLEY, FARWELL & CO.

On 22d QOct., 1860, C. M. Hawley, Solicitor for C., F. & Co. , entered
a motion to suppress the Depositions of Souland, and strike it from the
files, because :

Ist. R. D. Jones & Sons have not, by-said witness, shown any
connection between the purchase and the Drafts. 2d. He has no
knowledge of matters enquired about, except from information, (ruled
out by the Court.) 3d. His answer to the 6th Interrogatory is a
mere supposition, (this was excluded by the Court.) 4th. Having
failed to connect the Drafts with the goods it is immaterial. 5th.
Before Jones & Sons can be permitted to prove a consideration paid
for the Drafts, they must show they made enquiry in good faith as to
the foundation of said Drafts, and acquainted themselves with the
merits of the transaction, they having knowledge of Ashard’s insolv-
ency and of his assignment of his Books of account to Cooley, Far-
well & Co.

9



Page 30,

Page 40.

Pages S5—86

1 answer.

Page ST,

Page SS,

Page SO,

Page 01,

Page 02,

Page 93,

Page 0.

EXCEPTIONS TO DRAKE'S TESTIMONY.

On 22d Oct., 1860, entered the following Exceptions:

1st. 3rd Interrogatory assumes what should be proved, to wit : That
they made enquiry as to the merits and foundation of the Drafts

3d. The answer to 3d, 4th and 5th Interrogatories, though answer-
ed as of his own knowledge, yet in his answer to the 6th Cross-inter-
rogatory, he says he did not hear the conversation—and in his answer
to the 7th and 13th Cross-Interrogatories, he says that all he knew
about the transaction, was from conversation with R. D. Jones &
Sons,

4th. The deposition of Drake, is based upon information derived
either from the Joneses or Ashard.

TESTIMONY IN BEHALF OF COOLEY, FARWELL & CO.

WEeTrMoRE G. THOMPSON testifies, Geo. W, Ashard was indebted
to Thompson, Wetmore & Co. in the fall of 1857, and he called a
meeting of his creditors at his house, to inform them of his condition.
There were six or eight firms represented at this meeting. R. D.
Jones & Sons were represented by Henry O. Jones. Ashard pretend-
ed to make a statement of his affairs—the amount of it was—that
Cooley, Farwell & Co. had a claim upon his machinery and the notes
and books of accounts. I understood it was in the possession of
Cooley, Farwell & Co. 2d. His object was to let his creditors know
how his matters stood, and to get their opinion whether anything
could be done. It was represented he owed Cooley, Farwell & Co.
from eleven to thirteen thousand dollars.

On return from this meeting, I had conversation with H. O,
Jones, and we concluded that thero was not much chance for any
other creditors.

This meeting was about the middle of October.

TESTIMONY OF FRANCIS VAN WICK.

I attended a meeting of Ashard’s creditors, held at his house in the
fall of 1857, about the middle of October. He stated that he had
passed his notes and accounts to Cooley, Farwell & Co., and had exe-
cated a mortgage to them upon his machinery. R. D. Jones & Sons
were represented at this meeting by one of the firm, Henry O. Jones.
This meeting was a few days before the 24th of October, 1857.
Henry O. Jones paid attention to all that transpired, and was one of
the principal spokesmen.

10



TESTIMONY OF FORREST D. SPICER.

I know of the making of the said Drafts, and the said acceptance of
the same. These Drafts were made against an account for bags sold
rageo.  to A. N. Littig. I was clerk for Ashard, and received the Drafts for

Ashard, and he delivered them to R. D. Jones & Sons for goods.
They were accepted the same day they were drawn and the next day
he passed them to R. D. Jones & Sons.
Page 102, This book is Ashard’s book of accounts, and the following is the
account against which the Drafts were drawn :

Oct. 10th, 1857.

Page 97.

1000 half Bbl. Sacks, at 11lc. - - $115.00
1000 quarter 8c. - 80.00
(artage, - - - - - - 25

$195.25

Oct. 12th, 1857.
1000 hif Bbl. Sacks, 11lc. - - $115.00

Entries are correct and against A. N. Littig.

Page 103. I was present at a meeting of the creditors of Ashard, held at his
house. It was about the 15th or 20th of October, 1857. R.D. Jones
& Sons were there represented. At which meeting Ashard made a
statement that his books of accounts were in the possession of Cooley,
Farwell & Co., as collateral for an indebtedness due them from him.
Page 105. H. O. Jones, one of the firm of R. D. Jones & Sons, was
at the place of Ashard’s business several times about the time of the
said meeting of creditors, but did not hear their conversation.

CROSS-EXAMINATION.

Page 105, 5p4. We did not have the books of accounts of Ashard at the time
the Drafts wero drawn. 12 P4. None of the money for bags were ren-
dered to Cooley, Farwell & Co. to my knowledge. 14P<4. Ashard did

Page 108.
not continue with Cooley, Farwell & Co. after the 10th of October,
1857, or more than a day or two.
GEO. A. FORSYTH'S TESTIMONY.
Page 110,

I know of the assignment by Ashard of his accounts, &c., to Cooley,
Farwell & Co. ‘“ Exhibit .\ ” to my deposition, is the assignment in
e ment writing. It conveys for the consideration of $8,000, all his (Ashard’s)
Aonveee™ hooks of aceounts, claims, demands choses in action and evidence of
debt of every name and nature whatsoever, to him due and owing,
and to become due and payable to Cooley, Farwell & Co., to have
and to hold the same forever, &c., and appoints them his irrevocable

attorneys to collect the same, and to do all other things needful in



Tage 111.

Page 112,

Tage 113.

Page 114,

Page 115.

Page 120,

the premises, &c. The business formerly done by Ashard o be done
in the name of Cooley, Farwell & Co., and all sales to become the
property of C. F. & Co., and all collections made from such business
should be C.F. & Co’s. Dated, 10th of October, 1857, and signed
and acknowledged by Ashard and Cooley, Farwell & Co.

I have seen the books of accounts mentioned in said assignment.
They were in the office of Cooley, Farwell & Co. a day or two before
the assignment. Cooley, Iarwell & Co. took possession of said books
of accounts under said agreement, on the same day the assignment
was made or the day after. The book shown to me, is one of said
books, and on page 262 is the said account against A. N. Littig,
which is as follows :

Oct. 10th, 1857.

1000 } Bbl. Sacks, 11ic. - = = $115.00
1000 !} 3 8c. - - - 80.00
Cartage, - - - - - .25

$195.25

Also on the same page :

12th Oct., 1857.
1000 } Bbl. Sacks, 11kc.- - -  $115.00

This last account was delivered by Cooley, Farwell & Co. through
their agent, 1. J. Brown, and the credit of the same was given by
them to A. N. Littiz. The sum of $10 upon said account was paid
by Littig to Cooley, Farwell & Co.

On the 10th of October, 1857, Ashard was employed by Cooley,
Farwell & Co. in the bag factory. Cooley, Farwell & Co. took pos-
session of the bag factory and books of accounts, formerly owned by
Ashard, on the said 10th of October, and continued in possession of
the factory until they sold it out.

CROSS-EXAMINED.

1st. I was in the employ of Cooley, Farwell & Co.; was present
when the assignment was executed. I did not see Ashard sign it.
I suw the entry of the $10 paid. I am one of the book-keepers and
know the books are kept correctly.

DIRECT EXAMINATION RESUMED.

I know the signature of Ashard ; have seen him write, and his

name signed to said assignment is his signature,
12



Page 121.

Puge 123,

Page 124,
Page 125,

" Puge 126

Page 127,
~Pago 128. !

LEVI Z. LEITER'S TESTIMONY.

1 know of an assignment made by Ashard to Cooley, Farwell & Co.
in the month of Oct., 1857. * Exhibit A,” attached to Forsyth’s
testimony, is such assignment. It was executed at the office of
Cooley. Farwell & Co., on the 10th Qct., 1857. I witnessed its exe-
cution. Ashard was indebted to C., F. & Co., at that time, from
fourteen to eighteen thousand dollars. Can’t state definitely without *
reference to books. I had the charge and kept the books of Cooley,
Farwell & Co. At the time of this assignment Ashard was manu-
facturing bags over Cooley, Farwell & Co.’s store. - Immediately after
the assignment, the property was delivered by Ashard to Cooley, Far-
well & Co., and the business transacted in their name. All his pro-
perty, including the books of account, passed to Cooley, Farwell &
Co. The possession was taken on the 10th Oct., 1857. After this
Cooley, Farwell & Co. carried on and conducted the business in their
name.

Among the accounts assigned by Ashard to Cooley, Farwell & Co.
there was one against A. N. Littig. After the assignment there was
a credit given on said account by Cooley, Farwell & Co., on or about
the 12th Oct., 1857, of ten dollars.

CROSS-EXAMINATION.

Edward J. Brown took possession of the property for Cooley, Far-
well & Co. After the 10th Oct., 1857, Ashard was out and in but
had no authority over the business. 12pd. It was also agreed that
Cooley, Farwell & Co., should take the machinery and apply the pro-
ceeds on his indebtedness.

On the 22d Oct., 1860, exceptions were taken by defendants,
Cooley, Farwell & Co., to the 8, 9, 10, 11, 12, 13, 14 and 17th Cross-
Interrogatories, and each of the answers thereto of the said witness
Spicer, as follows : .

Because they relate to the consideration alledged to have been paid
by R. D. Jones & Sons for the Drafts, without proving. 1st. That

:they acted with ordinary caution in taking the same.

C. M. HAWLEY,
Solicitor for Appellants.

13
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