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SUPREME COURT OF ILLINOIS,

THIRD GRAND 'DIVISION, ' . N

APRIL TERM, 1862, AT OTTAWA.,

Ty ' 23 4 R ¥y
Ny . Ao

) et . = .-,'\, :

WALDO PAYNE,’ LR '-‘l- o k4 “q‘t-t:y.‘-'m. P i (H \t.:l.x..'(.:,'. 3
: 5. V8 Appeal from MeHenry County.
TOVVN OF DUNHAM,
Page Jiber o I e
of Record.

This is a suit, purporting to be brought by the town of Dunham
arramst Waldo Payne before 2 mamstl ate to recover a peualty for
bun«rmw a pauper into the sald town of' Dunham, by virtue of the
law approved February 10th, 1853, relating to paupess B\neau
and McHonry countles.

3 Security for Costé.

4 Mfmp,scx 1pt of the magzstmte shomng that dleﬁe:!}dant in_court
below, by his. attor, ney, appeared and,mada ob}ectmn to plmn'aﬁ’
(1erqand for blmtruw Sendferd, Huff,(a pauper, into the town of
]l)unham .also the defendant 1n the court, below moved the court
to_ dismiss the , snit. for.:wanf.of Junsdlctlon. - Motion overruled.
Defendlant w1thd1 ey his appearange, .. Magxstx aqu t}endel ed a Judv-
ment in favor of plamtlﬁ for $100; the amonnt of penalty

6 7 I\Iotlon by defendant in court below renewed to dismiss the suit
for want of jurisdiction and for want of proper parties. Motion
not disposed of. Ju ury wawed and cause submltted to the comt

Judcrment 1ende1ed for the plamtlﬁ in court below tol full
amount of penalty, 8100 and costs.

)5 M o P Vo rtesWla

Defendant excepted and prayed an appeal.

<0y 'g.
*‘ AV3 BRIV PR TS Abae e

s Bond filed,

9 Bill of, e\ceptlons reejtes that it was admitted hy the defendant
in the court below that he took the child in question on, or about
the 24th day of April 1861, into “the township of Dunham, and
left it there. That the plamt]ﬁ proved by VanCuren that the
mother of the child in questlon brought it to his hotel in Woodstock
some time in March, 1861. That she stayed with it at the hotel



l"age of R.
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11

‘nearly two weeks, and paid for het own and the child’s board,

whilst she stayed thele antd had money left, did not know ho“

much. That after the mothel had been thele two weeks she went,
away and left the child at his hotel without any means of support.

That he lxept the child two days after she liad so left; he notified
the supervsior and poormaster of the town of Don that they
would have to see to the support of said child. That after the
thild-had been there about six days after she so left, Waldo Payne
drove up to his hotel, and' witness helped him load the child into
the wagon, when P‘Lyne drove away, which was thte last He saw of
the child. That Payne kept a livery stable in Woodstock, he had:
no conversation with Payne. That the said child was about eigh-
teen years of age, idiotic and helpless—iwas not,able to walk, atand
or feed itself, & . knew of ,no means of support. belonfrm(r to eald

child.

The evidence of Prentice Bowman shows he was present whem
the defendant put the child into the wagon, did not hear him say
why he took it; he helped hiing the dnld from the cars to the
hotel ;- the mothel was there two weeks, the child three weeks.

B) Tid Slocum, Tliat lie was supetrvisor. of the tawn .of: Dorr
when tlie child was takeiy did not employ: defendant to take the
child there; never heard defendunt say who did cmploy]mn to take
it theres heard him say he had to fight the women to® gct it -into
Th ompson & door yard ; was notlﬁed us superyvisor of Dou, by Vau
Curen to take sharge of the-child.

By G. II '111.01‘11)5}01] that the child was left in his ‘door ryard in the
town of Buitham, abont.the. 24t day .of Apul 1861 ; was about

,.e1ghteen years old, a helple=s idiot, mthout means of snppmt and
; mcapable of suppor ting itself, 'md was at the txme of the trial of this

13

suit a town charge on the town of Dunhqm That the morinng be-
fore the mother and clnld .got off. the cars at Woodstock he (witness)
saw them get on {he ears at ]I'uvmd in‘the townshlp of Chemung.

That he was told they” were taken from the town of Dunham to
Harvard by two men by the name of Countryman and Styles, that he
knetv by reputation that the father and mother of the child had for-
merly lived in the town of Dunham; that the father had left the
family and gone to parts unknown ; that the mother had afterwards
left, taking with her the child in questxon, leaving other children of
the same family without means of support, and which became town
charges ; that all but one were taken by the town authoritiess and
bound out, and that that one had been a town charge upon the town

of Dunham ever since ; that the mother had been gone about a year

and a half or two years with the child in question; that the town of
Dunham had taken chhr’ge of its own poor for sevén or eight years.
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The defendant proved by [yman Backus that the fathet and mo-
ther of the child in question, moved into the town of Dunham about
four years and a half ago, and bought a house and lot in said town,
and occupied the same with their family as a residence. That about
two and a half years ago the mother of the child left the famﬂy in
the house without anything to eat and without furniture, except an
old quilt and part of an old straw bed, and took with her the child,
and, was gone two or three months when she returned, bringing the .
Lluld with her, and stayed two or three weeks, when she again left
with the child and has not been back since, except she was back at
at the time she got on the cars at Harvard. That the children left
became town charges in the town_of Dunham, three of them having
been bound out by the town auth011t1es and still remain a charge
upon the town of Dunham. That the fathel left before the . mother
did ; did not know where they were or had' been, but supposed from
what he had heard that the mother had been wandering about from
place to place. = That when she returned. after haying been: gone two
or three months,.another faniily was in.the honse formerly occupied
by the Huff family. That witness and Asa, If.unham had taken: away
the ~quilt and straw bed. it % - fa

By Asa Farnham that the father and. mother, of, the. child in ques-
tion e une to ‘the town of Dunlmm about four and a.half years ago ;
bought plopelty thelc 'md reSIded upon 1t f01 over, two years when
the father left for parts unknmm ; That shortly aftelwmds the mo-
ther ]e(t with the child and in two or three months 1eburned with the
child.” “That another fmml_y was in the house fo1me1ly occupied by
them. 'That the town of Dunham had levied upon and sold the pro-
perly formerly occupied by the father of.the child with the family,
by virtue of an attachment in fan of said town. +.That he did not
Lnow whele ‘the mother and fathel were. whllst they were gone, nor
does he now know whel e they are; that, there were three or four other
chxldlen ;:all of them were taken eharge of by the town of Dunham,
two or tln ee of them were bound out by ‘the: town and one still re-
mammg a to“n chawe i e} o

A stipulation’ that the act to plOVlde for the support of paupers in
Bule'ul and 1 WIcHemy counties, apploved I‘eb 10.1853, was offered
in evidence in the trial of* said cause, and was in the trial of said
cause admitted to have been in force in McHenry county for the
past ufrht ye'us.



ASSIGNMENT OF BERRORS.

1st. The court erred in rendering judgment in this cause without
disposing of the motions to dismiss.

ond. The court erred in rendering judgment because there was
no declaration upon which a penal action could be maintained, as set
out in the pleadings and transcript of the magistrate.

3rd. The court erred in rendering judgment upon the evidence.

4th. The court erred in rendering judgment in manner and form

aforesaid. . : i )
§ The Corert Crieol en 1ol deedloe 1t g Zhe

Vroteorv 7o cliorridd

POINTS FOR PLAINTIFF IN ERROR.
1st. The declaration in this case was insufficient to give the
justice jurisdiction, beeause it nowhere sets up that Payne left the
pauper in the town of Dunham knowing it to be a pauper, nor
does it anywhere negative the lawful settlement of the pauper in
the town of Dunham at the time it was taken there by Payne.
Rev, Stat. L., sec. 16, p. 187.

2d. There was no proof of the townships of the. cotinty of
McHenry adopting separate support in the manner preseribed by
section 1 of Revised Statutes, page 190, nor in any other manner.

8d. The evidence shows that the child’s last place of residence
Wwas in the town of Dunham, it taking its residence by derivation
from thié last place of settlement of its parents.
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4th. The child could not gain a settlement of its own. Having
proved a former settlement of the parents of the child in the town
of Dunham, in contemplatlon of law that settlement i 1s the last one,
unless a later one is ploven affirmatively by the town of Dunham,
and that absence for any length of time cannot create any presump-
tion that the parents had aequired a settlement elsewhere.
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6th. A settlement once gained continues until & new one is
acquired:
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Gth. This being a penal actioti, all the requirements of the law,
ns to the form of action, the declaration and proofs, must be strictly
complied with.

H. S. HANCHETT, Attorney.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL. TERM, 1862, AT OTTAWA.

WALDO PAYNE, |
8 Appeal from McHenry County.
TOWN OF DUNHAM,

This is asuit purporting to be brought by the town of Dunham
against Waldo Payne, before a magistrate, to recover a penalty for
bringing a pauper into the said town of Dunham, by virtue of the
law approved February 10th, 1853, relating to paupers in Bureau
and McHonry counties.

Security for Costs.

Manuseript of the magistrate showing that -defendant in court
below, by his attorney, appeared and made objection to plaintift’s
demand for bringing Sandford Huff-a pauper, into the town of
Dunham ; also the defendant in the court below moved the court
to dismiss the suit for want of jurisdiction:- Motion overraled.
Defendant withdrew his appearance. Magisfrate rendered a judg-
ment in favor of plaintiff for $100; the amount of penalty.

Motion by defendant in court below renewed to dismiss the suit
for want of jurisdiction and for want of proper parties. Motion

_ not disposed of. Jury waived and cause submitted to the court-

(

9

Judgment rendered for the plaintiff, in court below, for full
amount of penalty, $100, and costs.

Defendant excepted ‘and prayed an appeal.

Botilfiled, Ve 1eh 1 £

Bill of exceptions ‘Fecites that it was admitted by the defendant
in the court below that he took the child in question on, or about
the 24th day of April 1861, into the township of Dunham, and
left it there. That the plaintiff proved by VanCuren that the
mother of the child in question brought it to his hotel in'Woodstock
some time in March, 1861. That she stayed with it at the hotel
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The defendant proved by Lyman Backus that the father and mo-
ther of the child in question, moved into the town of Dunham about
four years and a half ago, and bought a house and lot in said town,
and occupied the same with their family as a residence. That about
two and a half years ago the mother of the child left the family in
the house without anything te eat and without furniture, except an
old quilt and part of an old straw bed, and took with her the child,
and was gone two or three months when she returned, bringing the
child with her, and stayed two or three weeks, when she again left
with the child and has not heen back since, except she was back at
at the time she got on the cars at Harvard. That the children left
became town charges in the town of Dunham, three of them having
been bound out by the town antherities, and still remain a charge
upon the-town of Dunham. That the father left before the mother
did ; did not know where they were or had been, but supposed from
what he had beavd thab the mether had been wandering about from
place to place. That when she retrned after having been gone two
or three months, agother family was in the house formerly occupied
by the Huff family, Thiat witness and Asa Farnham had taken away
the quilt and straw hed.

By Asa Farnlam that the father and mother of the child in ques-
tron came to the town of Dunham about four and a half yearsago;
bought property there and resided upon it for over two years when
the father left for parts unknown. That shortly afterwards the mo-
ther left with the ehild and in two or three months returned with the
child. That another family was in the house formerly occupied by

. them. That the town of Dunham had levied upon and sold the pro-

perty formerly oeccupied by the father of the child with the family,
by vittue of an attachment in favor of said town. That he did not
know where the mother and father were whilst they were gone, nor
does he now know where they are; that there were three or four other
children ; all of them were taken charge of by the town of Dunham,
two or three of them were bound out by the town and one still re-
maining a town charge.

A stipulation that the act to provide for the support of paupers in
Bureau and McHenry counties, approved Feb. 10 1853, was offered

in evidence in the trial of said cause, and was in the trial of said
cause admitted to have been in force in MeHenry county for the
past reight years.




ASSIGNMENT OF ERRORS.

1gt. The court erred in rendering judgment in this cause without
.disposing of the motions to dismiss.

9nd. The court erred in rendering judgment because there tas
no declaration upon which a penal action could be maintained, as set
out in the pleadings and transerip of the magistrate.

3rd. The court erred in rendering judgment upon the evidence.

Ath. The court erred in rendering judgment in manner and form
aforesaid.

POINTS FOR PLAINTIFF IN ERROR.

1st. The declaration in this case was insufficient to give the
justice jurisdiction, beeause it nowhere sets up that Payne left the
pauper in the town of Dunham knowing it to be a pauper, nor
does it anywhere negative the lawful settlement of the pauper in
the town of Dunham at the time it was taken there by Payne.
Rev. Stat. IUl., sec. 16, p. 187:

~ 2d. There was no proof of the townships of the county of
McHenry adopting separate support in the manner prescribed by
section 1 of Revised Statutes, page 190, fiof’ in any other manner.

3d. The evidence shows that the child’s last place of residence’
was in the town of Dunham, it taking its residence by derivation
from the last place of settlement of its parents.
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4th. The child could not gain a settlement of its own. Having
proved a former settlement of the parents of the child in the towi
of Dunham, in contemplation of law that settlement is the last one,
unless a later one is proven affirmatively by the town of Dunham,
and that absence for any length of time cannot create any presump-
tion that the parents had acquired a settlement elsewhele
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5th. A settlement omice gained continues until a new one 1is
ncquired. 4
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6th. This being a pehal actioft, all the reqtiretitetits of the law,
as to the form of action, the declaration and proofs, inust be strictly
complied with.

Lo g H. S. HANCHETT, Attomey.
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