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THIRD GRAND DIVISION.

HARVY B. HURD anp
DANIEL TRACY,
CorPLAINANTS IN ErrOER,
V8. |
. THEODORE P. CASE,
DerENDANT IN ERROR.

ARGUMENT FOR DEFENDANT IN ERROR.

The material facts appearing upon this record are briefly these:
Theodore P. Case, of Auburn, in the State of New York, held a
bond of John H. Brown, of Chicago, for $2,500, secured by a |
mortgage containing a power of sale, of certain property in that
city. The last payment of the semi-annual interest was made in
February, 1861. In November, 1862, Mr. Case filed a bill to fore-
close the mortgage, making the complainants in’ error, who were
subsequent inenmbrancers of the property, and numerous other i
persons parties to the suit. On the same day affidavit of the non-
residence of several of the defendants, among the rest Tracy, was
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filed and publication was dnade under the statute. The complain-
ant ITurd was personally gerved with process. One could not be
found. Subsequently Mr{ Case advertised the property, in pursu-
ance of the power ot sale in the mortgage, and on the 5th of Feb-
ruary, 1863, sold it to James Otis, at public auction, to satisfy the
debt. Several days after the sale, the suit {for foreclosure not hav-
ing yet been dismissed, the complainants in error filed an answer
and a cross bill in that suit, admitting by their answer the existence
of the mortgage and the indebtedness, and that the debt was due.
Their cross bill, after setting forth the deed of trust, by which their
charge upon the property was created, and the sale by Mr. Case
under his mortgage while the bill for the foreclosure was pending,
prays that Case may render account of what was due on his bond
and mortgage; that Otis be decreed to velease and convey to IHurd
and Tracy or to the mortgagee the said premises ; that the sale be
set aside as fraudulent and void; that they may be let in to re-
deem the premises upon payment of the amount due to Case, and
that Cuse be decreed to assign the mortgage to them as security Jor
the redemption money.

-

The answer of Otis, which is embodied in the transcript and
abstract of the record, denies all the allegations in the cross bill of
collusion or unfairness.

To this cross bill the defendant in error demurred, alleging
three causes of demurrer.

1st. ‘That the bill, on the face of it, is a cross bill, and as such
ought to be confined to the matters in controversy in the original

Dbill.

9d. That it ought to be confined to matters in defence to the
said original bill.

3d. ‘That it ought not to introduce nmew parties, having no
connection with the matters in controversy in the original bill.
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The demurrer was sustained in the court below, and the cross
bill dismissed, and subsequently the original bill was dismissed.
The case comes to this Court on the demurrer.

While there are many things better scttled in the law than the
precise purview of a cross bill, two things seem to be thoroughly
established.

1. That it is a defence.

2. That it should be confined to matter growing out of the
criginal suit.

Justice Story thus defines a cross bill: « A bill of this kind is
*“ usnally brought either to obtain a necessary discovery of facts in
“ aid of the defence of the original bill, or to obtain full relief to
“all parties touching the matters of the original bill.?
Story Ey. Fl., § 889.

“ A cross bill is a bill brought by a defendant against a plain-
“ tiff or co-defendant, or both, before publication is passed, for
“ equitable relief Zoucking the matter in litigation. * % It may
¢ be brought by a defendant against a plaintiff and any or all of
“ the other parties to the original Lill Zoucking matters in question
“on that bill. And it lies, where a question arises between two
¢ defendants, and the Court cannot, upon the original bill, do com-
« plete justice, or in order to obtain a discovery of facts in aid of
“ the defence to the original bill; or to obtain full relief to all
¢ parties” (Welford's Eq. Pl., 223). A cross bill should not in-
‘“ troduce new and distinet matters not embraced in the original
“ suit; for as to sueh matters ¢ ¢s an original bill, and they cannot
¢ properly be examined at'the hearing of the first suit” (Z5. 298).
“If a cross bill is not confined to the matters in litigation in the
¢ original suit, but seeks to bring before the Court other distinet
‘“ matters and rights, it is no longer entitled to be deecmed a cross
“ bill, but is an original suit. If, therefore, a bill affecting to be a
‘¢ cross bill, but containing distinct and independent matters, be filed,
¢ it would seem to be open to a demurrer for this eanse” (Z2. 230).



$ IS

6

A cross bill is a matter of defence. It cannot introduce new
and distinet matters, and'if it does so, no decree can be founded on -
those matters.

Adams Eq., 304, . 2.

(1) Hopk., 48, 8. C. Galatian v. Erwin.
(4) Sandf., Ch. 210, Draper ». Gordon.
14 Vermont, 208, Slason v. Wright.

P 0 181, Rutland v. Paige.

In 3 Dan’ls Ch. Pr., 1742, it is said that a cross bill is treated
as a mere auxiliary suit, or as a dependency upon the original suit,
and can be sustained only on matters  growing out of the original
bl In 6 Dana, 186. it is said, new matter « cannot be litigated ”
in the cross bill, which can only bring up matter growing out of
¢ the original Dill.”

There are some apparent qualifications of the rule as thus
stated. A cross bill may, under certain circumstances, pray inde-
pendent relief; as if a bill be filed for specific performance a cross
bill lies to have the agreement so sought to have performed de-
livered up and canceled (TWelford, 226). But this is plainly a mea-
sure of protection, for the more completely effectuating defence,
and grows directly out of the original matter in controversy. So,
on the same principle, on offer to pay what is due, & cross bill lies
to have usurious securities delivered up. (Z3.) So “ a cross bill
may be filed to answer the purpose of a plea, puis darrein continu-
ance where a new defence arises after answer” (Adams Eg., 402).
Instances of which are where the plaintiff has released the defen-
dant ; or where there has been a subsequent award on a reference;
or where the defendant has subsequently obtained a certificate in
bankruptcy. But all this is matter directly in defence, and in re-
sistence of the prayer of the original bill. So, too, Ch. Kent said
he was not clear that a cross bill might not set up new facts when
they constitute part of the same defence relative to the same subject
matter. 2 John, Ch. 835. Underhill v. Van Cortland:. ;

Also in an Alabama case, it is said that though the allegations .
of a cross bill must relate to the subject matter, it is not restricted
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to the 4ssues of the original bill (15 Ala., 501). But in Adams Ey.
(403, 7. 2) the illustration is given: “Zhus, when the plaintiff in
the cross bill seeks discovery in order to enable lim to protect him-
self against discovery, or sets up any special matter by way of
estoppel or in bar, it is not obnoxious to the objection of introducing
new matter into the suit (18 Geo., 478).

This language of various authorities has been thus collated
with the view of indicating as accurately as possible the office and
scope of a cross bill. But this seems to be the farthest limit of the
ground which can be covered by the cross bill when stretched to
the utmost. Whenever a defendant finds discovery necessary, in
order to enable him to defend against the original bill, he may
have it by a cross bill. Whenever there are additional facts grow-
ing out of the matter in controversy in the original bill, but not
disclosed thereby, but without which complete justice cannot be
decreed on that bill, they may be introduced by cross bill. 'When-
ever there are matters in controversy between defendants relative
to the subject matter of the original bill, and growing out of it,
which would affect the decree sought by that bill, they may be prop-
erly introduced by cross bill. Whenever, indeed, there are addi-
tional facts, growing out of the matter in controversy in the original
bill; which a defendant finds necessary to be introduced into the
suit either in absolute resistance, in Jar, of that suit, or for the
purpose of qualifying or changing the decree to be made on the ore-
ginal bill, so as “to obtain full relicf to all parties touching the
matters of the original bill,” he may introduce suck matters for suck
purpose by cross bill. But this seems clear that the matter of the
cross bill must be matter in defence against the original bill, either
i;l absolute resistance, or tending to qualify the decree to be made
thereon.

Now, in this case a bill was filed setting up the mortgage and
the condition broken, and praying an ordinary foreclosure. There
appeared some difficulty as to proper parties and the service of
them, and the proceeding was abandoned. The mortgage contain-
ed a provision for an entirely distinet and independent remedy
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based on the special contract of the parties.’ The foreclosure was
a legal right incident to the nature of the mortgage. The power of
sale existed solely by agreecment. The mortgagee chose to avail
‘himself of the remedy-thus provided. e advertised the property
{or sale, complied with allithe requirements of the agreement, sold
it, and satisfied his debt. The property, it is trne, was the same
upon which the foreclosure was sought, but the right exercised was
based upon an entirely separate and distinct agreement, and the
purshaser was a stranger to the subject of the original bill. Now
they come and file a pretended cross bill, not by way of defence
against the suit, nor for the purpose of qualifying the decree sought
by the original bill; but praying that the sale to Otis may he de-
clared void, and sct aside, not so that they may be permitted to re-
sist the claim of the original bill, but that they may still pay off the
amount claimed by that bill, and redeem from the sale to Otis. Now,
the cross bill and the original Lill are bnt one sui ; as much so as the
original bill and an answer thereto. The cross bill is merely an
appendage in defence to the original bill, and the decree when made,
modified, perhaps, by the facts of the cross bill, is to be made on
the original bill as really as if there were only a bill and answer on
file. Tt is for this reason that if a cross bill introduce new and dis-
tinet matters,  no decree can be founded on those matters.”

A cross bill lies to obtain discovery necessary to the de-
fence against the original bill ; or to introduce matter growing out
of the original bill either inzesistance in bar of thatbiil or to qualify
the decree to be made thereon.

This is plainly neither the one nor the other. It isin no sense
an equity growing out of the claim set up in the original bill ; nor
has it any possible bearing in defence or qualification of the claim
set up therein. Itis rather in furtherance of that claim. All the
facts alleged upon which that claim is founded are admitted with-
out any modification and this sale, the only thing which arrested
the granting, just as sought; of the relief prayed in that bill, it is de-
sired may be sctaside,notin order that they may be let in to resist or
qualify the claim of that bill, but that they may redeem from Otis,
and have the same benefit they would have it the claim of the bill
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were granted precisely as as is there prayed. They ask déscovery
of Mr. Case, as to the amount due on his bond, but confessedly
not for the purpose of defending against the claim of his bill but
that they may know how much they must tender to redeem from
Otis. Besides the record shows already at what time default was

made in the payments upon the mortgage, and how much was due
at the filing of the bill.

Noris it possible that they have been debarred by the sale of
exercising their intention of paying off to Mr. Case the amount
due on his mortgage, and taking an assignment of it as alleged in
the cross bill. They had no such intention; for when the sale twas
made the defendants had been more than a month in default forwant
of answer to the original bill, and a decree might at any time have
been taken against them, which they Znew, for they allege they
were carefully watching the progress of that suit. Yet they never
took such an assignment or asked for it, or offered the amount due.
So this discovery cannot be wanted for this purpose. It was pro
bably asked in the Lope that the discovery prayed would sustain
the bill, and for that reason only, being otherwise unnecessary.
The whole matter was always open to their information, yet they
allowed default more than four weeks. The discovery prayed,
therefore, is 70t in aid of the defence against the original bill, nor is
discovery the purpose of the bill nor was it necessary. They had it
all before. The amount due on the mortgage at the sale was
$3,023.80.

The sole object of this bill, therefore, is that the sale to Otis
may be set aside and they permitted to pay the debt and take the
assignment of the mortgage; in effect to redeem from this sale
and have the same privilege they would have had if the prayer of
of the original bill had been granted precisely as prayed. This is
not in resistance or in qualification of the claim made in the origi-
nal bill ; and the matter is so extrinsic that 7o decree thereon can be
made in the original suit.

The real character of the relief prayed, and its connection with
the original bill in this suit, is disclosed by the results which would
attend any action the Court might take, as thus:
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1. If the cross be not well founded, and the demurrer be still
sustained, then it appears from the record that the complaipauts
debt is satisfied, and that the original bill should be dismissed,
which, is precisely what the complainant therein desired to do, and
has done.

9. Ifon the contrary the cross bill be well founded ,and be
supported, and the sale set aside as prayed, even then this would not
operate, nor is it sought through this means to resist the original
bill or in any way to gualify the claim made in it, which claim is
fully admitted. The decree they seek would have to be made on
the facts of the cross bill alone, and would be in furtherance of the
original bill. The complainant in the original bill would still be
entitled to his decree of foreclosure precisely as prayed, unless the
debt were paid, wholly unaffected by the decree on the cross bill.

8. Itthe cross bill be not seeking to resist or to qualify the
claim of the original bill, noron the other hand to further that claim
which is fully admitted, and to obtain the results attaching to the
the decree prayed in the original suit, then it has no reference at
all to the decree to be made on the original bill ; but it is ‘seeking
separate and independent relief unconnected with the original suit,
founded on the cross bill alone. But no decree can be made oz a
cross bill alone. This cannot be the office of a cross bill, but of an
original bill. It is the office of a cross bill to 7esist or modify the
decree to be made i the original suit.

For these reasonms the cross bill not presenting any equity
growing out of the matter in controversey in the original bill nor
any additional facts relative thereto, tending to resist or qualify the
claim set up by that bill ithas no connection with the original suit,
is demurrable, and the demurrer was properly sustained below.

The third ground of demurrer is that the cross bill introduces
new parties not connected with the subject matter of the original
bill. Inthe 14. TIL., 229, Jones vs. Smith, certain judgment credit-
ors were allowed to be made parties by the cross bill, who were not
parties to the original suit. But they were directly connected with
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the subject matter of the original suit, and the. cross bill presented
questions growing out of that subject matter, with which they were
connected, affecting their interests. In the present case the cross
bill does “introduce new and independent matter and new parties
for the purpose of answering that new matter.” And then itis not
done for the purpose of resisting or qualifying the claim of the
original bill in any sense whatever. The office of the cross bill
cannot be extended so far. The complainants in error should
have brought an original bill, and the demurrer below was properly
sustained and the complainant therein properly dismissed his orig-

inal bill.
EDWARD S. ISHAM,
Solioitor for Def’t in Error.
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Printed by Beaci & Baryanp, 14 South Clark St.

SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION, |
APRIL TERI, A, D. 1863. |

HARVEY B. HURD & DANIEL TRACY,
I)[PLEA])]CD WITH OTHI‘:RS,
Appellants, \Ty (HANCERY.

V8.

THEODORE P. CASE, APPELLEE.

POINTS FOR APPELLANTS.

Srarement oF Case.—The appellee, Case, on the 3d November, 1862,
filed in the Superior Court of Chicago, his bill to foreclose a mortgage
upon certain lots in Chicago, given by John II. Brown to him for $2,500,
dated February 23, 1859, and payable 23d February, 1863, with 10 per
interest, payable semi-annually. The bill states that, default had been
made in the payment of the last three instalments of interest, and that
the bond had been forfeited. The bill then shows, that Daniel Tracy
and ITarvey B. Hurd, and various other persons, are interested in the

premises, and prays a foreclosure, sale, &ec.

Publication was made to non-resident defendants, according to statute,
and Hurd was served with process, and the snit was proceeding at the time



of filing the cross-bill, hereafter mentioned. On the 12th of February,
1862, Tracy and Hurd filed their answer to the original bill, admitting
all the allegations of the bill, except as to the amount claimed to be due
Case, and filed a cross-bill to redeem from Case’s mortgage, setting forth
that Case held the mortgage mentioned in the original bill, and that subse-
quent to the giving of that mortgage, John H. Brown and James D.
Ludlam had, on the 1st day of Sept., 1860, given a trust deed to Hurd, to
secure Tracy in the sum of $1,500, payable five years from ite date, which
still remains unpaid ; and that Tracy had often applied to Case to redeem
the premises from his (Case’s) mortgage, but that Case would not receive
his redemption money, or give any account of how much he had received
on account of interest on his mortgage ; but that, for the purpose ot de-
frauding Tracy and Hurd, and depriving them of their right of redemp-
tion, sometimes pretends that he has caused the premises to be sold, on a
power of sale contained in the mortgage, and that they were sold to Lu-
cius B. Otis and James Otis, February 5, 1863. Then charges that, in
November, 1862, Hurd applied to the agents and solicitors of Case to
redeem the premises, and inquired of them what would be done with
the mortgage, and how it would be foroclosed ; and was informed by
them that it would be foreclosed by bill in chancery, in the Superior
Court, when said Hurd and Tracy would have a right to bid in the prop-
crty at the sale, under decree, or to redeem theretrom ; that afterwards,
November 3d, 1862, said Case, by his said solicitors, filed his bill herein,
and served Hurd with summons—at same time filed afildavit of non-res-
idence of said Tracy and others, and published notice in the Chicago
Times, to said non-residents, to appear ; that the sale, if any, has been
made since the commencement of this suit, while @t has been pending, and
i fraud of the rights of said appellants ; that, by the understanding
between the solicitors of Case, and Hurd, and by the commencement and
prosecution of said suit, Case made his election to proceed in that way to
collect his claim, and thereby notified all parties, interested, of
lis election. That said Lucius B. Otis and James Otis purchased,
if at all, while the said suit was pending, and with notice, actual or con-
structive, of all the rights of the appellants, and of the clection of suid
Case to proceed by swit ; that said sale was made by collusion between
said Case and said Lucins B. and James Otis, and that tke premises were,
in fact, bid in by them for Case, as his agents; that no proper notice of
{ho time and place of snle was given ; that the sale was not made by the



(3)

proper person, and that unfair means were resorted to by the solicitors
of Case to prevent competition, and that partiality and favor were shown
to said Otises at the sale, (setting out the particular acts of favor) by
reason of all which, the premises did not bring more than one-third their
value. That said Hurd and Tracy were wholly ignorant of the intention
of Case to sell under the power, or that any notice had been published,
or that the sale would take place till the day ot the filing of this bill;
that they had watched the progress of said suit, relying on the informa-
tion given to Hurd by the solicitors of Case, expecting to avail them-
selves of their right to redeem the premises ; that they have always been,
and now are, ready to redeem, and pay Case the amount due him on his
mortgage. Then prays that Case may discover and render account ; that
James Otis may be made joint defendant with said Case ; that they be
decreed to release and convey to said Hurd and Tracy, or to the mort-
gagee, the said premises, or that the said sale be set aside as fraudulent
and void, and that your orators be let in to redeem the premises upon
payment of the amount due to Case, and that Case be decreed to assign
the mortgage to Tracy in security for the redemption money.

To this cross-bill, Case demurred on 23d February, 1863, on the ground
that, the matters contained in the cross-bill were not proper subjects of
a cross-bill. The court sustained this demurrer, and dismissed the cross-
bill and allowed Case to dismiss the original bill.

The questions, raised by the record, are as follows:

1. May a defendant, who is a subsequent incumbrancer, redeem from
the mortgage sought to be foreclosed against him, and it so, may he tile
a cross-bill for that purpose ?

9. Oan the complainant, by assigning, encumbering, or disposing, of
his interest in the mortgage, or property encumbered, cut off such
right of redemption ; or, by changing the parties in interest, cut off the
right to file a cross-bill ?



(4)

|2

We do not think the defendant in error will contend that, up to the
time he claims he sold the property under the power of sale in the
mortgage, the subsequent incumbrancers might not have filed their cross-
bill to redeem from the mortgagor. We think that right so clear, that

we deem it unnecessary to offer any argument upon that point.

Il.

The difficulty which the defendant seems to think stands in the way
of the cross-bill, arises under that part of the cross-bill which sets up
that Case * sometimes pretends” that he sold the premises in question to
the Otises, under a power of sale in the mortgage, pending the original
bill, which sale was made for the purpose of defrauding Hurd and Tracy,
and preventing the redemption of the premises by them, and prays that
if any such sale was made, it be set aside. He scems to think he had
succeeded in putting a stumbling block in our way that chancery has no
power to remove. If the setting aside of the sale to the Otises was the
only purpose of the cross-bill, the argument of the defendent might have
some pertinency ; but that is only an incident to the wain purpose. We
care nothing for the sale to the Otises, except that it stands in our way
to redeem. We say we have a right to redeem from this mortgage at
any time before a decree of foreclosure against us, and have the security
assigned to us. The mortgagee is secking a decree of foreclosure against
us, and refuses to allow us to redeem. If we do not interfere, he will
have a decree to that effect. How, then, can we secure our right but by
a cross-bill, or how can we do it better. The effect of our cross-bill is to
prevent a decree of foreclosure, and obtain one that the complainant
take his money, and that he assign his securities to us.

The statutes of 1845, chap. 21, sec. 24, 25 and 28, provide, that ** any
¢ defendant may, after filing his answer, exhibit, and file his cross-bill,”
and that ¢ no complainant shall be allowed to dismiss his bill, after a
“ cross-bill has been filed, without the consent of the defendant.”

Now the cross-bill in this case shows that Tracy, a subsequent incum-
brancer, made frequent applications for a statement ot the amount due
to Case, and to be allowed to redeem ; both of which were refused, and
his agent was told that the mortgage would be foreclosed by a suit in



chancery. He commences his suit, brings the parties into court, and,
while le is litigating with them, and their attention is fixed upon the
proceedings there pending, he pretends he has made a sale by quietly
advertising and selling the property under a power of sale which he has
previously informed the parties, both in terms and Dby the institution of
the suit, he would not pursue. Now the pendency of this suit was notice
to all the world of the rights of the defendants to redeem, and to make
any other proper defence, either by cross-bill or otherwise, and also of the
election of the mortgagee to pursue that remedy for his debt; and the
mortgagor is not at liberty to resort to such an inconsistent remedy at the
same time. Otherwise the design of the statute prohibiting the com-
plainant from dismissing his bill after a cross-bill is filed, might, at any
time, be defeated, as the complainant might as well after, as before the
filing of the cross-bill, sell under the power, and thus take from the ad-
judication of court the subject matter in dispute.

In ZLongworth vs. Butler, 3, 9, 32, this court say that * wpon the
« slightest proof of wnfwir conduct, a court of equity will set the sale
“ gside’ Is there no unfairness in notitying the defendant that his
rights are to be settled by a court of chancery, and when he has come
into court, that the complainant should leave him there, pursuing his
defence, and resort to a remedy to which he is not made a party, and of
which he may have no actual notice? May not the defendant be fatally
misled, and the plaintiff gain an unfair advantage over him ?

If there is an opportunity for frauds even, in such a course, we think
the conrt should not allow it. But the cross-bill goes further, and shows
actual fraud in this sale, and that the property was really sold and bid
in for Case, for the purpose of preventing our ;-cdemption. Can there be
any doubt, under the circumstances, that we have a right to redeem, and
to file our cross-bill for that purpose, and to remove the difficulties such
pretended sale may have put in our way, and have the securities assigned
to us?

The cross-bill seeks discovery, of' Case, of the amount received by him
of the mortgagor; and as a bill of discovery, it is good, and should not

have been dismissed.
HURD & BOOTH,

Attorneys for Plaintiffs.
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SUPREME COURT OF ILLINOLS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1863. |

HARVEY B. HURD & DANIEL TRACY,
IMPLEADED WITH OTHERS,

Appellants, Ix CHANGERY.
vs.

s
THEODORE P. CASE, ArpELLEE.

POINTS FOR APPELLANTS.

Srarexest oF Case.—The appellee, Case, on the 8d November, 1862,
filed in the Superior Court of Chicago, his bill to foreclose a mortgage
upon certain lots in Chicago, given by John H. Brown to him for $2,500,
dated February 23, 1859, and payable 23d February, 1868, with 10 per
interest, payable semi-annually. The bill states that, default had been
made in the payment of the last three instalments of interest, and that
the bond had been forfeited. The bill then shows, that Daniel Tracy
and Harvey B. Hurd, and various other persons, are interested in the
premises, and prays a foreclosure, sale, &e.

Publication was made to non-resident defendants, according to statute,
and Hurd was served with process, and the suit was proceeding at the time



of filing the cross-bill, hereafter mentioned. On the 12th of February,
1862, Tracy and Hurd filed their answer to the original bill, admitting
all the allegations of the bill, except as to the amount claimed to be due
Case, and filed a cross-bill to redeem from Case’s mortgage, setting forth
that Case held the mortgage mentioned in the original bill, and that subse-
quent to the giving of that mortgage, John H. Brown and James D.
Ludlam had, on the 1st day of Sept., 1860, given a trust deed to Hurd, to
secure Tracy in the sum of §1,500, payable five years from ite date, which
still remains unpaid ; and that Tracy had often applied to Case to redeem
the premises from his (Case’s) mortgage, but that Case would not receive
his redemption money, or give any account of how much he had received
on account of interest on his mortgage ; but that, for the purpose of de-
frauding Tracy and Hurd, and depriving them of their right of redemp-
tion, sometimes pretends that he has caused the premises to be sold, on a
power of sale contained in the mortgage, and that they were sold to Lu-
cius B, Otis and James Otis, February 5, 1863. Then charges that, in
November, 1862, Hurd applied to the agents and solicitors of Case to
redeem the premises, and inquired of them what would be done with
the mortgage, and how it would be foroclosed ; and was informed by
them that it would be foreclosed by bill in chancery, in the Superior
Court, when said Hurd and Tracy would have a right to bid in the prop-
erty at the sale, under decree, or to redeem therefrom ; that atterwards,
November 3d, 1862, said Case, by his said solicitors, filed his hill herein,
and served Hurd with summons—at same time filed afidavit of non-res-
idence of said Tracy and others, and published notice in the Chicago
Times, to said non-residents, to appear ; that the sale, if any, Zas been
made since the commencement of this suit, while it has been pending, and
in fraud of the rights of said appellants ; that, by the understanding
between the solicitors of Case, and Hurd, and by the commencement and
prosecution of said suit, Case made his election to proceed in that way to
collect his claim, and thereby notitied all parties, interested, of
his election. That said Lucius B. Otis and James Otis purchased,
if at all, while the said suit was pending, and with notice, actual or con-
structive, of all the rights of the appellants, and of the election of said
Case to proceed by suit ; that said sale was made by collusion between
said Case and said Lucius B. and James Otis, and that ke premises were,
in fact, bid in by them for Case, as kis agents; that no proper notice of
the time and place of sale was given ; that the sale was not made by the



(3)

proper person, and that unfair means were resorted to by the solicitors

. of Case to prevent competition, and that partiality and favor were shown
to said Otises at the sale, (setting out the particular acts of favor) by
reason of all which, the premises did not bring more than one-third their
value. That said Hurd and Tracy were wholly ignorant of the intention
of Case to sell under the power, or that any notice had been published,
or that the sale would take place till the day of the filing of this bill;
that they had watched the progress of said suit, relying on the informa-
tion given to Hurd by the solicitors of Case, expecting to avail them-
selves of their right to redeem the premises ; that they have always been,
and now are, ready to redeem, and pay Case the amount due him on his
mortgage. Then prays that Case may discover and render account ; that
James Otis may be made joint defendant with said Case ; that they be
decreed to release and convey to said Hurd and Tracy, or to the mort-
gagee, the said premises, or that the said sale be set aside as fraudulent
and void, and that your orators be let in to redeem the premises upon
payment of the amount due to Case, and that Case be decreed to assign
the mortgage to Tracy in security for the redemption money.

To this cross-bill, Case demurred on 23d February, 1863, on the ground
that, the matters contained in the cross-bill were not proper subjects of
a cross-bill. The court sustained this demurrer, and dismissed the cross-
bill and allowed Case to dismiss the original bill.

The questions, raised by the record, are as follows :

1. May a defendant, who is a subsequent incumbrancer, redeem from
the mortgage sought to be foreclosed against him, and if so, may he file
a cross-bill for that purpose ?

9. Can the complainant, by assigning, encumbering, or disposing, of
his interest in the mortgage, or property encumbered, cut off such
right of redemption ; or, by changing the parties in interest, cut off the
right to file a cross-bill ?



(4)

I.

‘We do not think the defendant in error will contend that, up to the
time he claims he sold the property under the power of sale in the
mortgage, the subsequent incumbrancers might not have filed their cross-
bill to redeem from the mortgagor. We think that right so clear, that

we deem it unnecessary to offer any argument upon that point.

I1.

The difliculty which the defendant seems to think stands in the way
of the cross-bill, arises under that part of the cross-bill which sets up
that Case * sometemes pretends > that he sold the premises in question to
the Otises, under a power of sale in the mortgage, pending the original
bill, which sale was made for the purpose of defrauding Hurd and Tracy,
and preventing the redemption ot the premises by them, and prays that
if any such sale was made, it be set aside. He seems to think he had
succeeded in putting a stumbling block in our way that chancery has no
power to remove. If the setting aside of the sale to the Otises was the
only purpose of the cross-bill, the argument of the defendent might have
some pertinency ; but that is only an incident to the main purpose. We
care nothing for the sale to the Otises, except that it stands in our way
to redeem. We say we have a right to redeem from this mortgage at
any time before a decree of foreclosure against us, and have the security
assigued to us. The mortgagee is secking a decree of foreclosure against
us, and refuses to allow us to redeem. If we do not interfere, he will
have a decree to that effect. How, then, can we secure our right but by
a cross-bill, or how can we do it better. The effect of our c¢ross-bill is to
prevent a decree of foreclosure, and obtain one that the complainant
take his money, and that he assign his securities to us.

The statutes of 1845, chap. 21, sec. 24, 25 and 28, provide, that *“ any
¢ defendant may, after filing his answer, exhibit, and file his cross-bill,”
and that “ no complainant shall be allowed to dismiss his bill, after a
¢ cross-bill has been filed, without the consent of the defendant.”

Now the cross-bill in this case shows that Tracy, a subsequent incum-
brancer, made frequent applications for a statement of the amount due
to Case, and to be allowed to redeem ; both of which were retused, and
his agent was told that the mortgage would be foreclosed by a suit in



(8)

chancery. He commences his suit, brings the parties into court, and,
while he is litigating with them, and their attention is fixed upon the
proceedings there pending, he pretends he has made a sale by quietly
advertising and selling the property under a power of sale which he has
previously informed the parties, both in terms and by the institution of
the suit, he would not pursue. . Now the pendency of this suit was notice
to all the world of the rights of the defendaunts to redeem, and to make
.zmy other proper defence, either by cross-bill or otherwise, and also of the
election of the mortgagee to pursue that remedy for his debt; and the
mortgagor is not at liberty to resort to such an inconsistent remedy at the
same time. Otherwise the design of the statute prohibiting the com-
plainant from dismissing his bill after a cross-bill is filed, might, at any
time, be defeated, as the complainant might as well after, as before the
filing of the cross-bill, sell under the power, and thus take from the ad-
judication of court the subject matter in dispute.

In Zongworth vs. Butler, 8, 9, 82, this court say that “wupon the
« slightest proof of wnfair conduct, @ cowrt of equity will set the sale
“ qside.? Is there no unfairbess in notifying the defendant that his
rights are to be settled by a court of chancery, and when he has come
into court, that the complainant should leave him there, pursuing his
defence, and resort to a remedy to which he is not made a party, and of
which he may have no actual notice? May not the defendant be fatally
misled, and the plaintiff gain an unfair advantage over him ?

"It there is an opportunity for frauds even, in such a course, we think
the court should not allow it. But the cross-bill goes further, and shows
actual fraud in this sale, and that the property was really sold and bid
in for Case, for the purpose of preventing our redemption. Can there be
any doubt, under the circumstances, that we have a right to redeem, and
to file our cross-bill for that purpose, and to remove the difficulties such
pretended sale may have put in onr way, and have the securities assigned

to us ?

The cross-bill seeks discovery, ot Case, of the amount received by him
of the mortgagor; and as a bill of discovery, it is good, and should not

have been dismissed.
HURD & BOOTH,

Attorneys for Plaintiffs.
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Printed By Beacn & BAnNamp, 14 South Clark St.

SUPREME COURT OF [LLINOLS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1863.

HARVEY B. HURD & DANIEL TRACY,
IMPLEADED WITH OTHERS,
Appellants. In Chancery.

VS,

THEODORE P. CASE. ArrELLEE.

ABSTRACT OF RECORD.

Bill filed Nov. 3d, 1862, to foreclose a mortgage. »

The bill sets forth that John I. Brown, one of the parties impleaded
with the appellants was indebted to Case, to the amount of $2,500, secured
by bond, dated Feb. 28, 1859, payable Feb. 23, 1863, with interest pay-
able semi-annually, at 10 per cent—payments to be made in the city of’
New York. That in default of payment of any of the interest fallen
due for 30 days, the whole of the principal shall become due at the elec-
tion of Case. That on the said 23d February, 1862, Brown executed a
mortgage of that date to Case, of certain city lots in Chicago, described in
the bill, to secure payment of said bond. That default was made in pay-
ment of interest which acerued and fell due Aug. 23, 1861, Feb. 23, 1862,
and Aug. 23,1862, and that the said bond had thereby become forteited in
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law. The bill then shows that various persons have interests in the mort-
gaged property, and among the rest the appellants, Hurd and Tracy,
waives the oath of defendants in answer, and prays foreclosure by sale
of the mortgaged premises and application of the money in the usual form.

On the same day the bill was filed an aflidavit of the non-residence of
several of the parties defendant, and among the rest, Tracy was also
filed.

The answer of Hurd and Tracy admits the existence of the mortgage
and indebtedness, and that the same has become due; also, that the said
Hurd and Tracy are interested in the lands under a deed of trust, dated
Aug. 1, 1860, given by said Brown and wife, and James D. Ludlam and
wife to said Hurd, to seeure payment to said Tracy, of the sum of $1,500,
five years from date, with interest at 10 per cent., payable semi-annu-

ally, which sum, with the interest accrued, is unpaid.

The cross bill of IIurd and Tracy, refers to the bill and their answer
thereto; and then sets forth that said Jolm H. Brown and James D.
Ludlam were indebted to spid Tracy, on promissory notes, dated Aug.
1, 1860, in the sum of $1,500, payable five ycars from date, with interest
at 10 per cent. payable semi-annually; that said Brown and Ludlam,
and their wives, gave their deed of trust of the sanie date with said
notes, conveying the lots described in the bill to said IIurd in trust to
secure payment of said notes, which said deed was recorded Aug. 14,
1860, and that the notes are nnpaid. That Case has received money on
account of principal and interest on his claim—how much they are unable
to say ; that they have applied to him for an account, and that he would
permit them to redeem ; that said Case fraudulently contriving to injure
said Hurd and Tracy, and deprive them of the right ot redemption,
sometimes pretends that lie has caused the said premises to be sold on a
power of sale in said mortgage, and that they were sold to Lucius B.
Otis, and James Otis, I'eb. 20, 1863. Then charges that in November,
1862, ITurd applied to-the agents and solicitors of Case to redeem the
premises, and inquired of them what would be done with the mortgage,
and how it would be purchased, and was informed by them that it would
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be foreclosed by bill in chancery in this court, when said Hurd and
Tracy would have a right to bid in the property at the sale under decree
or to redeem therefrom; that afterwards, Nov. 3d, 1862, said Case, by
his said solicitors, filed his bill herein, and served Hurd with summons
at same time filed affidavit of nonresidence of said Tracy and others,
and published notice in the Chicago Times to said non-residents to ap-
pear; that the sale, if any, has been made since the commencement of
this suit, while it has been pending and in fraud of the rights of said
appellants; that by the understanding between the solicitors of Case
and ITurd, and by the commencement and prosecution of said suit, Case
made his election to proceed in that way to collect his claim, and there-
by notitied other parties interested of his clection ; that said Lucius B.
and James Otis have purchased, it at all, while said suif was pending, and
with notice, actunl or constructive, of all the rights of the appellants and
of the election of said Case to proceed by suit; that said sale was made
by collusion between said Case and said Lucius B. and James Otis, and
that the premises were in ‘fact bid in by themn for Case, as his agents;
that no proper notice of the time and place of sale was given; that the
sale was not made Dby the proper person, and that unfair means were
resorted to by the solicitors of’ Case to prevent competition, and that
partiality and favor were shown to said Otises at the sale, by reason of -
all which the premises did not bring nmore than oue-third their value.

That said Hurd and Tracy were wholly ignorant of the intention of
Case to sell under the power, or that any notice had been published, or
that the sale would take place till the day of the filing of this bill ; that
that they had watched the progress of said suit relying on the informa-
tion given to Hurd Ly the solicitors of Case expecting to avail them-
selves of their right to redeem the premises; that they have always
been, and now are, ready to redeem, and pay Case the amount due him
on his mortgage.

Then prays that Case may discover and render account; that James
Otis may be made joint defendant with said Case; that they be decreed
to release and convey to said Hurd and Tracy, or to the mortgagee, the
said premises, and that the said sale be set aside as fraudulent and void,
and that your orators be let in to redeem the premises upon payment of
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the amount due to Case; and that Case be decreed to assign the mort-
gage to your orators in security for the redemption money.

The answer of James Otis to the cross bill, filed 28d TFeb., 1863, ad-
mits the filing of the bill by Case to foreclose the mortgage mentioned
in the cross bill, only the mortgage was executed by said John H. Brown,
alone, and not by his wife, nor by said James D. Ludlam and wife ; and
that the mortgage was given to sccure a bond, with interest coupons, in-

stead of a note.

Denies knowledge of the indebtedness of said Brown and Ludlam to
said Tracy, alleged in the cross bill; admits that Case had received
moneys on account of interest, from Brown, before filing of said cross
bill; but denies that he had received any of the principal snm, and de-
nies that said Hurd and Tracy had no knowledge or means ot knowledge,
except on the oath or discovery of Case, as to the amount received by
Lim, or the amount still due him, or that cither said Hurd or Tracy had
knowledge on these points, or that he would receive the redemption of
said mortgage ; assents that Brown had paid to Case the interest accrued
on said mortgage up to 23d Feb., 1861, and no more; that Case had
never received anything else from any source on said mortgage; that the
whole balance of interest accrued, and the whole of the principal was
due, and that Case and his solicitors were ready and willing to receive it

from any person, and to assign the mortgage.

The answer then sets forth the mortgage described in the original bill ;
also sets forth a power, contained in said mortgage, to sell at public auc-
tion, after 80 days’ notice, by advertisement in a daily newspaper pub-
lished in Chicago, in the English language; that Case, having elected to
declare the whole principal debt due, for detault in payment of the in-
terest, did advertise the premises for sale for 30 days and upwards, com-
mencing the 27th of December, 1862, in the Chicago Morning Post,
published in the English language in Chicago, setting forth the adver-
tisement in full. That said defendant, Otis, attended the sale, which was
made in all respects in accordance with said advertisement, and bid oft
the lots therein described, for $750 each, except one, for which he bid
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$747.50 ; that his were the highest and best bids, and that the said lots
were struck off and sold to him, and that he paid to the said Case,
$3,747.50, on the same day of the sale, to wit: the 5th of Feb., 1863.

That he knows nothing of the alleged interviews between Hurd and
Tracy and the solicitors of said Case; admits that the bill of foreclosure
was pending at the time of the sale, but that neither Tracy nor Hurd
liad entered appearance, though the time therefor had expired, and that
Case was then entitled to have the Dill taken as confessed; and denies
that Case had, by filing said bill, elected to proceed to foreclose only by
said suit in chancery, but that he might still pursue all his other remedies

at law.

Denies all confederating and fraud, to injure Hurd or Tracy, and de-
prive them of their right to redeem ; or that there was any collusion be-
tween said Case and Lucius B. Otis and this defendant, or that they
acted in said purchase as the agents of said Case, orin any way for his
benefit, turther than that he obtained payment of his debt by the sale.

Avers that the notice was given of the sale according to the terms of
the mortgage, and that sale was made by Edward S. Isham, duly consti-

tuted attorney of said Case.

Denies that competition was prevented at said sale by declaring that
no bid would be received unless accompanied by the payment of a large
sum of money, or giving undoubted security; and avers that the only
condition imposed was that the purchaser should pay the money or
make a deposit to insure the sale, and that no favor was shown to said
Otis in this respect; and that he, at the time of the sale, was an entire
stranger to said Casc and his attorneys; and that he bought without con-
snltation or understanding with said Case, or his attorney, or any onc in
their behalf.

Avers that there was a brisk competition at the sale, and that the prop-
erty sold for a fair price.

That on the said 5th day of February, 1863, at the north door of the
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court house, in Chicago, Illinois, said Case, by his attorney, being in pos-
session of said mortgage, was or pretended to be lawfully authorized to '
sell the premises absolutely, and free from all equity of redemption ;
that defendant, believing that said Case, by his attorney, was so lawfully
authorized, bid at such sale upon each ot the lots separately, as offered
for sale, $750, except one, for which he bid $747.50 ; that, being the best
bidder, the said lots were severally struck oft and sold to him at said
prices; that said Case, by his sdid attorney, on the day and year afore-
said, conveyed the said lots to defendant, by deed of the same date, tor
the consideration of $3,747.50, which sum the defendant then actually
paid. That at the time of the exceution and delivery of said deed, de-
fendant had no notice, actual or constructive, of the pendency ot said
bill, except such as the law will imply (if any) trom the fact that the bill
was then pending, and no notice ot any of the equities now claimed by
said Hurd and Tracy. That he is a bona fide purchaser, and claims the
henefits of sneh purchases.  Answer on oath.

Demurrer of T. 1. Casc to the cross bill, filed Feb. 23, 1863 :

1st.  That the bill, on the face of it, is a cross bill, and as such ought
to be confined to the matters in contioversy in the original bill.

2d. That it ought to be confined to matters in defense to the said
original bill.

3d. That it ought not to introdnce new parties, having no connection
with the matters in controversy in the original bill.

Replication of Iurd and Traey to the answer of Otis to the cross bill
filed March 9, 1863.

March 16, 1863. The Court, on hearing, sustain the demurrer, and
decree that the cross bill be .dismissed.
March 17, 1863. T. P. Oase dismissed his original bill.

ASSIGNMENT OF ERRORS.
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