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GEORGE I GRANZ’I
V. Error from Rock Istand County-
JOHN KROGER. J

BEARD.LEY & SMITH, for Plaintiff in Error.
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1. The record in this case shows that the plaintiff below [Kroger] never bad
possession of any of the property sought to be recovered in this action.

The fifth instruetion of the Court, asked by the plaintiff below, assumes that
the plaintiff atsome time before the bringing of this suit, had possession of the
property in controversy, under a gift or sale without consideration, from defend-
ant to plaintiff. No state of facts appearing in the record to warrant this in-
struction, it was calculated to mislead the jury.

But as a naked legal proposition, it is contended the instruction is not good
law,

Every sale is open to impeachment on the ground of fraud, not only by cred-
itors, but between the parties.

2 The plaintiff’s sixth instruction is as follows:

« A sale or gift is consummated by delivery of the property to the vender;

and the acceptance of a lease of property by a party, is eonclusive evidence
against him, of the possession of the property in the lessor.

It is submitted that the two legal propositions intended to be embraced in this
instruction are unsound. The first clause of the instruction is based upon the
idea that the possession of the thing sold or given, must pass to the vendee or
dence, in order to constitute a valid sale or gift. however true this may be
in respect to a gift, it is not essential to the consummation of a sale.

Neither is * the acceptance of a lease of property by a party conclusive evi-
dence against him of the possession of the property in the lessor ™ if we can
give to this branch of the instruction any intelligible meaning.

If we are to gather the meaning of this clause of the instruction by the plain
import of the language employed, then it amounts, to this; A accepting a
lease of property from B, thereby admits B to be in possession of the property
at the time of the lease, and the fact thus manifested or admitted, is conclusive,
and A is estopped asserting or proving the contrary.

Absurd as this may seem, it is the apparent meaning of the instruction, and
s0 the jury doubtless understood it.

But if this branch of the instruction was intended only to mean, that the ac-
ceptance of a lease, as between the lessor and lessee, is conclusive evidence of
possession on the part ofthe lessor, at the time of the making of the lease, and of
his right of possession when the lease is ended, then itis objected that the prop-
osition isunsound. ¢ Conclusive evidence " is evidence that cannot be contra-
dicted, and is in the nature of an estoppel ; and applying this rule of evidence
to the defendant's second plea, he could not prove property in him himself ac-

quived from the plaintiff, while the relation of lessor and lessee existed between
them.
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From the evidence in thi: case the jury were warranted in finding the fact that
the defendant had been the lessee of the property in question, but this instruc-
tion precluded him from showing that while he was the lessee of the property,
he acquired title thereto from the lessor. Of course under this instruction, the
jury disregarded the proof tending to show this fact. [See testimony of Rath-
buu in the Abstract.]

It is further objected that said sixth instruction, if susceptible of an inter-
pretation, by which it can be made to declare a correct legal prineiple, is so
equivocal and uncertain in its language, that it wus calculated to mislead the

jury.

3. The plaintiff 's ninth is as follows :

« It is incumbent on the plaintiff to show a wrongful detention by the defend-
ant, as against the plaintiff, of the property in question.

A demand and refusal are evidence of such wrongful detention, but not the
only evidence ; other facts and circumstances tending to show such detention,
arc.proper to be shown ; and if the jury are satisfied, from such other facts and
circumstances, of the wrongful detention, then proof of a demand and refusal is
unnecessary.’’

It is insisted that this instruction was inapplicable to the case before the jury,
und its tendency was to mislead.

All the evidence contained in the record, of defendant’s wrongful detention
of the property, is the evidence contained therein of demand and refusal ; and
though it may be true that a demand and refusal are not the only evidence of a
wrongful detention, and “other facts and circumstances,tending to show such de-
tention, ure proper to be shown,” still in the absence of such proof, it is error
to instruct the jury, “that if they are satisfied from such other facts and cir-
cumstances, of the wrongful detention, then, proof of a demand and refusal is

unnecessary.’’

The case shows no such ¢ other facts and circumstances.”

4. The plaintifi’s tenth instruction is as follows :

« Although a person may give articles of personal property to his infant
child or step-child, yet he may afterwards take it away, or sell or dispose of it,
at his pleasure, and without his consent or approval.”

This instruction should be considered in connection with the Tth instruection
as given by the Court in behalf of defendant.

¢ A person has a right to give articles of personal property to his child or
step-child : and such gift followed by possession in the donee, will be valid
against all the world, except creditors existing at the time such gift was made.
"GHven as qualified in plaintiff 's instructions as to infant children.”

We waive all consideration of the absurdity of giving the instruction for de-
fondant as qualified by the Court, and propose to consider the prineiple contain-
ed in the instructions.
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We are unable to discover any authority to sustain the instruction given by
the Court.

The gift, which called forth these instructions, has reference to the Piano
spoken of by the witness, Emelia Alexander, as will be seen by the record.

¢ A pift inter vivas (of which the one under consideration, s an instance,)
when completed by delivery, so passes the title to a thing, that it cannot be"re-
covered back by the giver.” [Bouvier's Institutes, vol. 1, page 276 ; 2 Black-
stone, page 441; McKane vs. Bonner, 1 Bailey, 113; 2 Kent's Com. 440.]

From the record it will be discovered that no question was made as to the fact
and completeness of the delivery of the Piano to the child Emelia. Possession
immediately accompanied the gift, and was continued (and this as between do-
nor and donee the Jaw does not require) almost uninterruptedly down to the
time of thissnit. The instruction of the plaintiff is based upon the single idea
that a father can make an executed gift to a minor child, and afterwards reclaim
the thing given, at his pleasure.

We submit this never was the law, in regard to any class or condition of per-
sons whatever.

-3 88 ——

Fi. s to MDPefendanit’s Instructions.

1. Instruction number three as asked by the defendant, should have been giv-
en. The qualification given to it by the Court, has substantially been consider-
ed in reference to plaintiff 's instruction number nine. The case is silent as to
+ pircumstances showing an unlawful detention.” All the evidence there is in
the case bearing upon the question of unlawful detention, is embraced in the at-
tempt made to prove a demand and refusal. The qualification, tacked to the
instruction by the Court, was calenlated to mislead the jury, and was not justi-
fied by facts in the case.

2, Tnstruction five, as qualified. We ean discover but little force in the
Court's addenda to this instruction. It doubtless was calculated to impair its
offect. and to that extent the qualification was damaging. We think the instruc-
tion as asked, was good law, and applicable to the case.

3. Imstruction number three, has already been considered.

4. Instruction number nine. We complain of the qualifications, given by
the Court, to this instruction. They were calculated to impart to the jury, the
Court’s suspicions of the facts, whereon the instruction as asked was based. It
is the jury’s business to weigh the evidence uninfluenced by the opinion of the
Court.
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But our chief complaint is, that the defendant devived no benefit from the in-
struction, for the reason thatits effect was wholly nullified, by the giving of plain-
tiff 's sixth instruction.

The Court, by plaintiff’s said sixth instruction, ascribes to his evidence re-
specting the lease, absolute verity, and however satisfactorily defendant might
prove his or other person’s right to the property, by re-purchase or otherwise,
still it would all be overcome, by plaintiff’s ** conclusive pruof,” spoken of by
the Court.

s
BIH, Defendant’s Jlotion for a New Trial,
The Court erred in not granting a new trial, for reasons numbered 1 and 2 in
said motion. These motions have already been discussed.

The fifth cause assigned is, that the vordict was contrary to law and evidence.

We think there was no sufficient demand proven to have been made upon the de-
fendant, for a veturn of the property in question. [See the testimony of
the witness Don, page 10, and Gilmore, pages 10 and 11.
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1. The record in this ease shows that the plaintiff below [Kroger] never had
possession of any of the property sought to be recovered in this action.

The fifth instruction of the Court, asked by the plaintiff below, assumes that
the plaintiff atsome time before the bringing of this suit, had possession of the
property in controversy, under a gift or sale without consideration, from defend-
ant to plaintiff. No state of facts appearing in the record to warrant this in-
struction, it was calculated to mislead the jury.

But as a naked legal proposition, it is contended the instruction is not good
law.

Every sale is open to impeachment on the ground of fraud, not only by cred-
itors, but between the parties.

2 'The plaintiff’s sixth instruction is as follows:

A sale or gift is consummated by delivery of the property to the vendew; .
and the acceptance of a lease of property by a party, is conclusive evidence
against him, of the possession of the property in the lessor.

It is submitted that the two legal propositions intended to be embraced in this
instruction are unsound. The first clause of the instruction is based upon the
idea that the possession of the thing sold or given, must pass to the vendee or
donee, in order to constitute a valid sale or gift.  hiowever true this may be
in respect to a gift, it is not essential to the consummation of a sale.

Neither is * the acceptance of a lease of property by a party conclusive evi-
dence against him of the possession of the property in the lessor' if we can
give to this branch of the instruction any intelligible meaning.

If we are to gather the meaning of this clause of the instruction by the plain
import of the langunge employed, then it amounts, to this; A accepting a
lease of property from B, thereby admits B to be in possession of the property
at the time of the lease, and the fact thus manifested or admitted, is conclusive,
and A is estopped asserting or proving the contrary.

Absurd as this may seem, it is the apparent meaning of the instruction, and
so the jury doubtless understood it.

But if this branch of the instruetion was intended only to mean, that the ac-
ceptance of a lease, as between the lessor and lessee, is conclusive evidence of
possession on the part ofthe lessor, at the time of the making of the lease, and of
his right of possession when the lease is ended, then itis objected that the prop-
osition isunsound. ‘*Conclusive evidence ™ 1is evidence that cannot be contra-
dicted, and is in the nature of an estoppel ; and applying this rule of evidence
to the defendant's second plea, he could not prove property in him himself ac-
quired from the plaintiff, while the relation of lessor and lessee existed between
them.

—————
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Hrom the evidence in thi- « 4o the jury were srranted in 'ﬁ}ﬁiﬁgm_ el o

the defendant had been the 'cisee of the property in question, but this instruc.
tion precluded him from sheiwing that while he was the lessee of the property,
he acquired title thereto froia the lessor. Of course under this instruetion, the
jury disregarded the proof tonding to show this fact. [See testimony of Rath-

bun in the Abstract.]

Tt is further objected that said sixth instruction, if susceptible of an inter-
pretation, by which it can be made to declare a correct legal principle, is so
equivocal and uncertain in its language, that it was calculated to mislcad the

Jury.

3. The plaintiff's ninth is as follows :

«“ It is incumbent on the plaintiff to show a wrongful detention by the defend-
ant, as against the plaintiff, of the property in question.

A demand and refusal are evidence of such wrongful detention, but not the
only cvidence; other facts and circumstances tending to show such detention,
are proper to be shown ; andif the jury arc satisfied, from such other facts and
circumstances, of the wrongful detention, then proof of a demand and refusal is

unnecessary.”’

Tt is insisted that this instruction was inapplicable to the case before the jury,
and its tendeney was to mislead.

All the evidence econtained in the record, of defendant’s wrongful detention
of the property, is the evidence contained therein of demand and refusal ; and
though it may be true that a demand and refusal are not the only evidence of n
wrongful detention, and “other facts and circumstances,tending to show such de-
tention, ure proper to be shown,” still in the absence of such proof, it is error
to instruct the jury, *that if they ave satisfied from such other facts and cir-
cumstances, of the wrongful detention, then, proof of u demund and refusal is
unnecessary.”’

"

The case shows no such * other facts anil cirecumstances.’

4, The plaintiff's tenth instroction is as follows:

¢ Although a person may give articles of personal property to his infant
child or step-child, yet he may afterwards take it away, or sell or dispose of it.
at his pleasure, and without his consent or approval.”

MThis instrnction should he considered in conneetion with the Tth instraction

us given by the Court in behalf of defendant.

& A person has a right to give articles of personal property to his child or
step-child : and such gift followed by possession in the donee, will be valid
against all the world, except creditors existing at the time such gift was made,

G-iven as qualified in plaintiff 's instructions a8 to infant children.”

We waive all consideration of the absurdity of giving the instruction for de-
fendant as qualified by the Court, and propose to consider the principle contain-
ed in the instructions.
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We are unable to discover any authority to sustain the instructior-lmgi-vcn by
the Court.

The gift, which called forth these instructions, has reference to the Piano
spoken of by the witness, Emelia Alexander, as will be seen by the record.

« A gift inter vivas (of which the one under consideration, is an instance,)
when completed by delivery, so passes the title to a thing, that it cannot be re-
covered back by the giver.” [Bouvier's Institutes, vol. 1, page 276; 2 Black-
stone, page 441; McKane vs. Bonner, 1 Bailey, 118; 2 Kent’s Com. 440.]

From the record it will be discovered that no question was made as to the fact
and completeness of the delivery of the Piano to the child Emelia. Possession
immediately accompanied the gift, and was continued (and this as between do-
nor and donee the law does not require) almost uninterruptedly down to the
time of thissnit. The instruction of the plaintiff is based upon the single iden
that a father can make an executed gift to a minor child, and afterwards reclaim

the thing given, at his pleasure.

We submit this never was the law, in regard to any class or condition of per-

sons whatever.

Il. Jfs to DDefendanit’s Insiructions.

1. Instruction number three as, asked by the defendant, should have been giv-
en. The qualification given to it by the Court, has substantially been consider-
ed in reference to plaintiff 's instruction number nine. The case is silent as to
i eiroumstances showing an unlawful detention.” All the evidence there is in
the case bearing upon the question of unlawful detention, is embraced in the at-
tempt made to prove a demand and refusal. The qualification, tacked to the
instruction by the Court, was caleulated to mislead the jury, and was not justi-
fied by facts in the case.

2. Instruction five, as qualified. We cun discover but little force in the
Court’s addenda to this instruction. It doubtless was calculated to impair its
offect, and to that extent the qualification was damaging. We think the instruc-
tion as asked, was good law, and applicable to the case.

3. Instruction number three, has already been considered.

4, Instruction number nine. We complain of the qualifications, given by
the Court, to this instruction. They were calculated to impart to the jury, the
Court's suspicions of the facts, whereon the instruction as asked was based, It
is the jury's business fo weigh the evidence uninfluenced by the opinion of the

Court.
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But our chief complaint is, that the defendant derived no benefit from the in-
struction, for the reason thatits effect was wholly nullified, by the giving of plain-
tiff 's sixth instruction.

The Court, by plaintiffi’s said sixth instruction, aseribes to his evidence re-
specting the lease, absolute verity, and however satisfactorily defendant might
prove his or other person’s right to the property, by re-purchase or otherwise,
otill it would all be overcome, by plaintiff 's ¢ conclusive pruof,” spoken of by
the Court.

e
FIE, Defendant’s Jlotion for a JVew Triel.
The Court erred in not granting a new trial, for reasons numbered 1 and 2 in
snid motion. These motions have already been discussed.

The fifth cause assigned is, that the verdiet was contrary to law and evidence.

We think there was no sufficient demand proven to have been made upon the de-
fendant, for a return of the property in question. [See the testimony of
the witness Don, page 10, and Gilmore, pages 10 and 11,



e——

1 1




