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I do hereby enter myself security for costs in this cause, and acknowledge myself bound to pay or cause to be
paid, all costs which may accrue in this action, either to the opposite party or to any of the officers of this Court,
in pursuance of the laws of this State.
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STATE OF ILLINOIS, RS
,f) ) J £ 2 wd e
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IN THE SUPREME COURT

OF THE STATE OF ILLINOIS.

THIRD GRAND DIVISION.

April Term, A. D., 1863.

GEORGE M. KENNEDY, ¢t af,
Exeentors of John D. Norton, dec’d,
Impleaded, &ec., Lluintiffs in Lrror,

s.
JOHN EVANS, Defendant mn Error. )

Argument. and Authorities for Defendant in Error.

The demurrer to complainant’s bill was properly overrnled.

It is assumed by the plaintiffs in error that complainant signed
the note as principal. See their Brief, page 1.

But the bill alleges, and the demurrer admits, that he signed it as
security only, and at the request, and with the knowedge of the
payees.

Record pp. 3 and 18.

But, conceding that the note, upon its fuce, contained nothing to
show that the complainant signed it as security, still the law will
permit him to prove this aliunde, and that he has been discharged
from his contract by the acts of the payees.

Ilarris vs. Brooks, 21 Pick., 193,
Carpenter vs. King, 9 Met., 511.

Orvis vs. Newell, 17 Conn., 97.
Mariner’s Bank vs. Abdbott, 28 Me., 280.
Smith vs. Bing, 3 Ohio, 185.

DBanl vs. Hoge, 6 ib., 19.

Davis vs. Barrington, 30 N. 1L, 517.
Kelly vs. Gillaspie, 12 Towa, 55.




9

Such proof does not change or vary the terms of the written con-
tract, but only ecstablishes a collateral fact, and rebuts a presumption
which would otlierwise attach as to the relation of the promissors to
each olher, and not to the payees.

This was allowed in Pitts v. Magie, 24 1., 610, and numerous
other cases, which have reccived the sanction and approval of this
Court.

It is contended that the complainant is estopped by the warrant of
attorney under seul, to make this defence.

Vide Plaintift’s Brief, page 1.

The bill merely states the execution of “a warrant of attorney to
confess judgment on said note at any time after the same should fall
due in the usual form.”

See Record, page 9.

And it is not to be presumed, upon demurrer to the bill, that the
warrant of attorney waives any legal or equitable rights. Snch a
waiver would not be germain to the power conferred.

But, even if such a presumption would be made and the court
ghould assume that the warrant of Attorney “waives all defences,”
and “agrees that no biil in equity shall be filed to interfere with the
judgement,” we answer that such waiver and agreement must be
held to have been given, upon the implied condition, that the pay-
ces would do nothing to change the terms of the contract, or pre-
judice complainant’s rights under it, without his consent. It this
condition is broken, the agreement is no longer binding.

If the facts stated in the Dill are true, complainant was as effectu-
ally absolved from his obligation, as if his principal had paid the
note at maturity.

We make no question as to whether complainant’s liability was
‘“Joint” or several.

The question is, has he been déscharged from his liability.

Upen the third point made by the Plaintiffs, in error under this’

head (vide their brief page 2,) we conceive nothing need be said.

We admit that mere “delay” cannot discharge a surety.

e
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But is it not manifest that, if a valid agreement to extend was
made, the payees voluntarily divested themselves of the right, du-
ring the period covered by the extension, to exercise the power con-
ferred upen them by the warrant of attorney ?

Itis true that we gave them the power “to enter judgment at any
time after the note became due,” in case it should not be paid ; but
we aver that they surrendered the right for a certain period limited,
and received therefor a valuable consideration. The time was no
longer “optional with them” until the extension expired.

It is said, (Plaintiff’s 4th point, rage 2,) the “extension could not
have been pleaded in bar to suit on the note, and therefore did not
discharge surety.”

This conclusion is a non sequitur from the premise.

But the extension could have been pleaded in bar by the surety,
it not by the principal.

* The rule that, an extension of the time of payment for a limited
period, cannot be pleaded in bar to the suit, applies only to parties
who contract as principals, and the reason of the rule is, that if the
issue upon such a plea be found for the defendant, it would forever
bar another action upon the contract.

Dut this reason fails, when a surety pleads a valid agreement,
made with his principal, to extend the time of payment without his
consent. ‘“Cessante ratione, cessat et lew.”

In the case of Veazic ws. Carr, 8 Allen 14, it is said by the Su-
preme Court of Massachusetts, that by a valid agreement to extend
the time of payment is meant, “an agreement, for the breach of
which, the principal has a remedy either at law or in equity,” not
an agreement which the principal can “ plead in bar to a snit on the
note” or bond. b

It will not be denied, that any valid agreement between the cred-
itor and the principal debtor, without the consent of the surety, to.
extend the time of payment for a definite period, discharges the

latter from his liability—the creditor knowing or having notice of
his relation as surety.

Davis vs. The People, 1 Gil. 319.
The People vs. M. Hatton, 2 Gil. 63S.
Gardner vs. Watson, 13 Ills., 347.

But it is contended by the plaintiffs in error, that the contract to

I e e e ——
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extend, as stated in the bill, was void, because the consideration was
the payment of usurious interest rendering the agreement in valid.

The complainant states several distinct and successive contracts
of extension, each founded npon an executed consideration, viz: the
payment of interest at the rate of two per cent. per month in ad-
vance, for the several periods for which the extensions were given.

See record, p. p. 4, 5 and 6.
The position taken by the plaintiffs in error cannot be maintained.

The payment of an usurious interest in advance, is a good consid-
eration for an agreement to extend.

The cases of Warner vs. Campbell, 26 Ills. 282, and Flynn vs.
Mudd, 27 1ils. 323 are in point and decisive of the question.

In the former case, the learned judge who delivered the opinion
of the court said : “The note was over due, and the acceptance of
interest upon it in advance of the time when such interest was due,
and that too, greatly above the rate of interest allowed by law, is a
sufficient consideration for an agreement Lo extend the time, and
constitutes, of itself; such an agreement.”

And this accords with the general current of authorities.

Ienningham vs. Bedford, 1 B. Monroe, 325.
Austin vs. Dorwin, 21 Vermont, 38.
Turrill vs. Boynton, 28 ib. 142.
Vilus vs. Jones, 10 Paige, 76.
Draper vs. Trescott, 29 Barb. 401.
Banlk vs. Woodward, 5 N. H. 106.
Wheat vs. Kendall, 6 N. H. 504.
Dickerson vs. Board of Commvistioners, 6 Ind. 128.
Lime Rock Bank vs. Mallett, 4£2 Me. 349.

The case in 1 Comstock 286, cited by the plaintiffs in error, so
far as it touches this question, is obiter, and so held by the supreme
court in 29 Barbour, 401.

1t is also to be noticed, that so far as the opinion of the learned
judge in that case, supports the position of plaintiffs in error, it is
based entirely upon the statute of New York, which expressly de-
clares that an usurious contract is void, and makes the taking or re-
serving of usurious interest an indictable offence.
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And this is also true of each of the other three cases cited by
the plaintifis upon this point.

The complainant claims in his bill, that the contract for extension
was valid, and discharged him from liability ; and that, as to Aim,
the judgment ought to be cancelled.

But he offers to pay the whole sum actually advanced to his
principal, by Aiken & Norton, with legal interest thercon, in case
the court shall consider that he is not entitled to the discharge
which he claims.

Vide record page 8.

It is, therefore, not true that complainant “insists on the penalty
of nsary” as stated by plaintiffs.

Vide their brief, page 3.

The court therefore, did not err in overruling the demurrer to
complainant’s bill.

IT.

We proceed to consider the second error assigned, viz: “that the
court erred in receiving and considering Waughop’s testimony.”

The plaintiffs in error contend that Waughop was intersted in the

event of this suit. and was therefore an incompetent witness.
Bat he is net interested.

The object of the bill was not to diminish the amount of the
judgment “by cutting out usury,” as is assumed, but to procure
entire exemption from its operation so far as it affected complainant,
and he states explicitly that he belives that he is entitled to relief to
that extent; but in case he should be mistaken in this, and the
court should consider him liable, he suggests whether he may not
have relief to the amount of usury paid, offering to pay the whole
amount loaned, with legal interest. This is not regarded as incom-
patible with the rules of equity pleadings, nor inconsistent with the
main purpose of the bill.

Waughop is not interested to reduce the amount of the judgment,
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as against Evans. The liability of Waughop is fized by the judg-
ment, all of which he is bound to pay. If the complainant pay
less than the amouut of that judgment, and is released ag to the
balance by the decree, it would, as to Waughop, be a payment pro
{anto only, and Waughop is still liable for the balance.

As to the competency of Wanghop as a witness, see the case
of Miller vs. McCan, T Paige Ch. R. 452, 457, which is fully in
point, and if it is good law, disposes of it.

To the same affect are also
Allison vs. Allison, T Dana (Ky.) R. 91.
Fulton Bank vs. V. Y. & 8. Canal Co., & Paige, 127
Ienningham vs. Bedford, 1 B. Mon. 325.

The object of the suit is personal to Evans alone; Waunghop has
no interest in it. No decree is sought against him, and he cannot
be liable for costs.

But if Waughop was interested, his interest would prompt him to
defeat the complainant who calls him, and thereby avoid judgment
for costs.

The plantiffs’ second point under this ll}za(l, is equally untenable.
Waughop will ot be liable over to Evans in case the latter is un-
successful. e did not ask Evans to bring this suit. Ile has no
interest in common with complainant, and seeks no relief.

The authorities referred to by counscl for the plaintiffs in error,
are chiefly cases at law, and inapplicable, and based upon statutory
enactment.

ITT.

Aiken was not a competent witness. Ile is not only a party to the
suit, but the one of all others chicfly interested. " He transacted the
business in its origin, and its various stages all through, and cannot
but fecl a deep interest in the result.

It is true that he has nominally disposed of his interest in the sub-
ject matter for a consideration, to wit, a claim on a third person.
Suppose that claim should turn out to be bad, and this should be
realized, wonld he cheerfully forego all the benefits of the lafter?

This arrangement was made for the express purpose of making
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Aiken a witness, and that too, after the suit was begun and snm-
mons served upon him. This appears from his own testimony. (See

ree., p.131, ans. to cross int. 7.) Moreover, he is liable for costs and if
the decree is affirmed, he will have them to pay, unless Norton’s

exzcators pay. It is true, he has what is called an indemnity; but

this is extrancous to the case, and cannot affect the law of it in this

respect. The courts have said that a party who is liable for costs
can not be a witness, but they have not said, that, though liable for
costs, if he has a bond of indemnity, he is thereby rendered compe-
tent. His interest remains, notwithstanding his indemnity. The
bond may be worthless, and a court will not lean favorably to exter-
nal arrangements for the purpose of making testimony legal, where
they are snares to the conscience: Conceding, that under the statute,
lie was competent, upon the subject of usary, he was competent to
testify no further. Ileis called by the defendants and proves the
usury.

I V.

As to the suretyship, the whole history of the transaction proves it

Wanghop negotiated the loan ; he made all the preliminary
arrangements; he and Aiken had an explict understanding as to
who should be given as surety, and the person named was John
Evans.

Waughop received the money, and made all the payments that
were made.

Wanghop was embarrassed in his circumstances, unable to pay,
needing more money; Evans was notoriously well off, yet under all
these circumstances, payment was deferred from time to time, at the
instance of Waughop, notwithstanding the holders wanted their
money, as they said. They never spoke to Evans upon the subject,
except at a very late period, and when they began to distrust
Waughop.

N .

There was a valid agreement to extend the day of payment. It
consists in the payment of interest upon several occasions in ad-
vance, first at the rate of two per cent per month, then at one and
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 halfy with the express understanding that the time of payment
ol be deferred a month at each time, or for such a period as
would e covered by the amounts paid, at the gpecified rates.

oo L

But even with Aikens testimony in the case, the complainant has
chown himsell entitled to the relicf given by the decree.

CLARK, CORNELL & NORTON,

Solicitors for Defendant in Iirror,
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Tripuse Book AxD Jon OFfick, 51 Clark Street, Chicago.

. IN THE
Supreme Court of the State of IHimels,
THIRD GRAND DIVISION,

APRIL. TERM, A_D. 1863.

GEORGE M. KENNEDY ¢/ al.
Plaintiffs in Irror,
versus
JOHN EVANS,
Defendant in Lnrror.

. POINTS FOR PLAINTIFF IN ERROR.
I.

The demurrer and bill shonld have been sustained.

1. Complainant signed the note as principal, cannot now claim the
benefit of suretyship. The question is not, what were the facts as be-
tween him and Waughop, but what position did he assume toward the

payees ?
19 Conn. 105; 22 Ill. 333; 1 Scam. 49+

3 Scam. 566 ; 2 Gilm. 266; 5 Taunt. 192.
2 Peter’s U. S. 180; 2 Dutcher, 452; 21 E. C. L. 247.

II. eis estopped by the warrant of attorney uader seal, which ex-
pressly admits joint liability, authorizes a joint judgment, and waives
all defenses, legal or equitable, and agrees that no bill in equity shall be
filed to interfere with the judgment.’

1 MecLean R. 389, 892; 10 Vermont, 585.
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The warrant of attorney not being set out, the court will presnme the

strongest form against the complainant.
4 Gilm. 424.

III. The warrant of attorney, as alleged, authorizes defendants to
enter judgment “any time after the note became due.” The time was
left optional with them, and delay could not discharge surety—it was no
departure from his express contract.

4 M. & W.519; 1 McLean R. 392, 393 ; 6 Madd. Ch. R. 85.
5 Ohio R. 124 ; 8 Wheat. RR. 211.

IV. The alleged extension was for a limited time, and could not have
been pleaded in bar to suit on the note, and therefore no discharge of
surety. 2 Gilm. 574 ; 13 I1l. 7; 4 Vermont, 104.

1 Parsons on Cont. 514; 6 Gray, 319; 17 Pick. 153.

V. It was a variation by parol of the warrant of attorney under seal,
and ineffectual.

20 T11. 101 ; 3 Mason, 446; 4 Vermont, 104; 7 E. C. L. 62.

VI. The contract for extension as stated was without consideration
and void.

1. The sole consideration for the agreement to extend, was Waughop’s
agreement to pay, and payment of usury; but the agreement to pay

usury was void.
Chitty on Cont. 538 ; 2 Peters R. 538; 2 Gilm. 96.

92 Pick. 189 ; 7 Martin, 463, 464; 22 Conn. 447.
32 Ala. 30.

And therefore no consideration for the extension.
1 Comst. 286 ; 5 Humph. 320; 10 Ind. 228 ; 5 Rich. Law, 47.

The payments made on such a contract, were in law payments on the
principal, since by the statute of 1857, all the interest was by the agree-
ment to take usury forfeited, and the creditor allowed to receive only

the principal due. But such payments on the principal, are no consider-
ation for extension. 16 Texas, 202.

9. This agreement did not ©tie the hands of the creditor,” for, being
illegal, no action wonld lie for its breach.
15 Peters R. 4713 17 Pick. 153.
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Nor would chancery specifically enforce it.
1 Turner & Russell, 8370 ; 6 Humphrey R. 277.
3 M & K.; 3Dels. M. & G.,923; 15 Sim. 346.

3. The complainant by his Dbill insists on the penalty of usury: he
cannot at the same time claim that the agreement based on usury is valid.
93 Vermont, 1503 29 Barb. S. C. 409.

4. We are not estopped to set up the invalidity of the contract for
extension, for the plaintift by his own pleading, shows its illegality, and
claims the benefit of the statute.

9 Ld. Raym. 15535 1 Tenn. R. 95.

VII. The bill upon the eharge of usury is insufticient. It does not
state that any or how much of the judgment is usurious.
Scate’s Stat., p. 147, sec. 11; 3 Scam. 333.

VIIL. As to the third claim for relief, there is no offer to indemnify
defendants for expense or delay of first resorting to Waughop’s assets,
and the court will not require such resort.

Adams’ Eq.498,n. 1; 3 Iredell’s Eq. 64, 68.

LK.
Waughop was incompetent as a- witness.

1. One object of the bill was to diminish the amount of the Aiken
judgment by cutting out msury. On payment of the judgment so re-
duced, Evans would be entitled to satisfaction of it; but Waughop would
be liable to him only for the amount %e paid. e is therefore interested.

392 Vermont, 92; 9 Ind. 135; 8 Ind. 82.

1L It Evans be unsuccessful, Wanghop will be liable over to him for
costs of this suit. Parties on a bill to enjoin a judgment by confession,
stand in the same position, as in defense where suit is brought in the
ordinary way.
4 Hawks, 870 ; 11 Peters, 95 ; 7 Cranch, 206.



INX.
Aiken was a competent witness.

I. Being party to the suit, of itsclf, no objection.
3 Binney, 313; 4 Scam. 139, 150.

II. Ionorary obligation no objection.
1 Turner & Raussell, 372; 1 Phil. Ev. 54, 55.

IIT. e was clearly competent on the question of usury. But the
same testimony established or denied the usury and the extensions, itemn
by item. The extension relied on and established by the decree, and
the usury alleged to have been then received, are both distinetly denied
by Aiken, and the testimony is competent.

EV.
There is no sufficient proof of suretyship.

I. No proof of the fact.
11 Mete. 287.

II. No proof that Aiken & Norton received the note from Evans as

surety. .
75 B, C. L. 553 17 Com. Bench, 218 ; 2 Gilm. 266.

3 Scam. 566; 1 Scam. 49+4.

V.
No proof of valid agreement to extend.

There must be a positive and cxpress agreement, for a speeifie time, on
) .1 ’
a valuable consideration, and the contract must be lawful.
{3 Meriv. 272; 2 Gilm. 5T+

Neither is proved.
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VI.

The decree is informal and erroneous.
[. No defanlt nor rule to answer was ever taken against Gray.

II. No disposition is made by the decree of the rights of Waughop,

Lay, or Gray.

IIT. The decrec wacales the judgmeént as to Evans. DBut since a
judgment is an entirety, the whole judgment is thereby nullified—which

is clearly erroncous.

»

VIE.

The deeree is clearly against evidence.

In the only instance where the Court, by its decree, finds an extension
to have been given, on payment of usurious interc:st, viz., October 5,
1858, the payment is distinctly denied by Evans, Clapp, and Smith, and
disproved by the circumstances. Yet the Court outweighs the testimony
of these three witnesses and the books of the bank, with the statement
of Waughop, a witness biased in favor of complainant, and who has
neither figures nor circumstances to support his recollection of dates or
amounts.

WALKER & THOMAS,
Atys for PUf. in Error,
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IN THE

Supreme Conrt of the State of Mimess,
TIHIRD GRAND DIVISION,
APRIT, TERM, A_D. 1863.

GEORGE M.  KENNEDY, ALFRED \
A. TALLETT and WILLARD II
DOWNER, Ex’rs ofsthe.lgst will andz %

testament of Jonx of Nonfrody dec’d; /- ’cf-;f,’j-?

s - - impleaded with EDMUND AIKEN,’ h y
JOHN W. WAUGIOP, GEORGE \ Lirror to Superior Comrt
W. LAY, and JOIIN GRAY, ( (p" Clicago.

Plaintiffs in Irror, |

. versus
JOIIN EVANS, |
Defendant in Error. [

P - Y
pes ; AL oL :
= 3 ',g’ A
RECORD Spsteh s o
PAGE. i . P ABSPRACT. G
— fy i ¢ A ‘ =
e s
1 Bill in chancery, bond for injunction, and precipe, filed by John
Evans, T'eb. 9, 1860. >
3 The Bill sets forth, that early in September, 1858, John W. Waughop,

desiring to borrow money of E. Aiken and J. D. Norton, doing business
in Chicago under the name of Aiken & Norton, they (the said Aiken &
Norton) requested complainant, Ivans, to sign a note, with Waunghop as
sceurity 5 that, in pursnance of said request, complainant did sign with
said Waughop, & note for $1,000, dated Sept. 4, 1858, payable to the
4 order of said Aiken & Norton, thirty days after date, (on information

and belief); that said note was immediately delivered by Waughop to

said Aiken & Norton, and that they thereon paid over to him as a loan ~

S —
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$1,000, less interest thereon, for thirty days, at two per cent. per month;
but that said note, so far as complainant was concerned, was an accom-
modation note, and no part of the money advanced thereon was ever
received by complainant, or designed or intended to come into his hands.

Further (on information and belief'), that when said note fell due, said
Waughop neglected to pay it, and applied to Aiken & Norton for an
extension for thirty days; that said Aiken & Norton agreed to extend
the time thirty days, in consideration that Waughop would pay up the
interest in advance for thirty days at two per cent. per month; that
Waughop assented, and paid said interest in advance, and Aiken &
Nortan allowed the note to lie over for said thirty days.

Lurther (on information and helief), that when said thirty days ended,
and at the end of every thirty days following, until about October, 1859,
arrangement was made between said Wanghop and said Aiken & Norton
for further extensions, each for thirty days, and each upon the same
terms as before stated ; except that about the month of April, 1859, the
rate of interest was reduced to one and one-half per cent. per month; that
Waughop ])aid. the interest in advance under such arrangements, and
extensions were accordingly made until October, 1859, when Waughop
made an assignment to George W. Lay for ereditors, and then neglected
to pay the note or interest.

Further, that until a short time before filing this bill, complainant
supposed the note had been paid by Waughop at maturity, and had no
knowledge or information of said extensions or either of them, nor ever
directly or indirectly assented to any of them. Charges that the same
were granted and accepted in frand of complainant’s rights, and in con-
summation of a ccmbination on the part of Waughop and Aiken &
Norton to defraud complainant.

Further (on information and belief), that the sum paid by Aiken &
Norton to said Wanghop, on said note, was only $980, and that the
interest rescrved exceeded six per cent. per annum, and for a part of the
time was two per cent., and the remainder one and one-half per cent. per
month, in violation of the statute in such case made and provided.

Complainant is willing, and offers to pay said Aiken & Norton the full
sum advanced by them on said note, together with legal interest, if he

is held bound to pay the said note at all.

Claims that by said extension of time of payment, complainant is dis-

e A
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charged from all liability on said note, and that it, and all judgments
founded on it, are void against complainant, and as to him ought to be
canceled.

Lurther, claims that if note and the judgment rendered thereon, as
liereinafter stated, are valid at all, that the sums paid by Waughop for

such extensions ought to be applied and indorsed thercon.

Lurther, shows that at the time ot making said note by Waughop and
complainant, they signed a warrant of’ attorney to confess judgment on
said note at any time after the same should fall due, in the usual form,
and said warrant was attached to the note and delivered with it to Ajken
& Norton ; that it has been in their power, at any time since October,
1858, by virtue of said warrant, to enter up judgment against complainant
and Waughop, or either of them, for the amount duc on said note; but said

Aiken & Norton withheld from complainant all knowledge of said-

extensions, until the assignment of said Waughop, and after, with the
intent to defrand complainant, and no Jjudgment was entered on said note

against said Waughop, except as hereinafter stated, although the note
could have been collected of him, had judgment been entered before his
assignment.

Lourther, that on or about TFeb. 3, 1860, said Aiken & Norton caused
Judgment to be entered in this court against Waughop and complainant,
for the sum of 81,045 damages, including $10 attorneys’ fees, and $6
costs of suit.

That the same was entered without service of process on complainant,
or, as he believes, on Waughop, by confession, under said warrant of
attorney ; that complainant had no notice of the intention of Aiken &
Norton to enter up such judgment, nor did he appear in said suit in any
way.

ZLurther (on information and belief), that an excention was issued on
said judgment, on the day of rendition thereof, and delivered to sheriff
to execute ; that said sheriff still holds the same, and it is an apparent
lien on the real and personal estate of complainant, and sheriff threatens
to levy thereon.

Lurther, that Aiken & Norton, with Wanghop, pretend that said jude-
ment is valid, but complainant charges, that by reason of the extensions
before stated, it is void as to complainant, and il valid, it ought to be
reduced by the sums paid by Waughop for extensions, as would appear
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if Aiken & Norton would state an account of moneys received by them,
as aforesaid, as well as of moneys originally advanced.

Zurther (on information and beliet), that Aiken & Norton well knew,
at the time of making said note, that complainant was a mere seeurity
thereon, and that said note was an accommodation note, and Aiken &
Norton took said note with that knowledge and understanding.

ZLurther, that all the negotiations for the original loan, delivery of the
note, payment of money thereon, extensions of time of payment, and
receipt of moneys therefor, took place between Aiken & Norton and
Waughop alone.

Lurther, (on information and belicf), that in said Waunghop’s assign-
ment, said note was placed by him in the class of preferred indebtedness,
and that the assets assigned are suflicient to pay said preferred indebted-
ness, including said note; claims that Aiken & Norton ought to be com-
pelled first to exhaust said assets, or if complainant be liable on said
judgment, and the complainant thinks otherwise, that complainant should
be subrogated to Aiken & Norton’s rights under said assignment.

Demands answer without oath, and that Aiken & Norton and Gray
may be enjoined from levying said execution, or any other execution
hereafter issued on said judgment on property of the complainant, or from
selling under any such execution, or otherwise intermedling with his
property until farther order; that said Aiken and Norton may state an
account of the moneys loaned or paid said Waughop on account of said
note, and of all moneys paid them by Waughop for extensions, or for"
interest or otherwise.

And that said judgment may, by order of the Court, be set aside, and
the note cancelled as against the complainant, or if the same be held
valid to any extent, that then the same be reduced by the amounts paid
by Waughop to Aiken & Norton, as aforesaid.

That, by decree, Aiken and Norton be required, first, to exhaust the
assets of said Wauglop assigned as aforesaid, before recourse, if ut all,
to complainant, or that complainant be subrogated to their rights under
said assignment.

And for such further or other relief, ete.

Prayer for process, etc.
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Bill sworn to by complainant.

Order by Court for injunction as prayed, on filing bond in $2,202—

Stephen I'. Lunt, surety.
Precipe for summons.
Bond for injunction.
Summons and Return.
Writ of injunction and return.

Defendants’ notice to take np motion to dissolve injunction and dismiss
bill, and admission of serviee thereof by complainant’s counsel.

Motion to dissolve injunction and dismiss bill.
Both above filed March 7, 1860.

Affidavit of J. W. Waughop, that the facts stated in the Dbill are true,
filed March 13, 1860.

Order entered March 13, 1860, for defanlt against Waughop and Lay,
and sustaining motion to dissolve injunction on behalf of Aiken, Norton

and Gray. On motion of complainant, Aiken, Norton and Gray ordered
to plead, answer or demur by Thursday next.

On March 15, 1860, general demurrer filed by defendants, Aiken,
Norton and Gray.

April 24, 18060, affidavits of J. A. Jameson and J. W. Waughop for

new injunction.
Motion to renew injunction.

Defendants’ demnrrer and bill overruled, and leave to complainant to ’
amend, May 23,1860. Death of J. D. Norton sugoested, and Kennedy,
TIallet & Downer, his exceutors, made parties.

June 8, 1860, answers of G. W. Lay, and of Kennedy, Hallet and
Downer, executors, ete., as follows, viz. :

@G. W. Lay answers, that he knows nothing of matters in the bill ex-
cept as herein stated.
Admits that Waughop made an assignment to him, October 15, 1859,

and that he can find no assets not specified therein. Admits that a
certain note for one thousand dollars and extended from time to time,



RECORD

PAGE,

61

G:

66

(Grg

signed jointly by Dr. John Evans and mysclf (said Waughop meaning,)
is described in said assignment, and defendant believes it to e the one

deseribed in bill.  Nothing has been realized from said assignment above
expenses, and nothing will be realized.

Kennedy, TTallet and Downer, executors, cte., answering, say : They
admit that B. Aiken and J. D. Norton, were partners in the banking
business, under the name of Aiken & Norton, as stated in the bill, but
deny that Aiken & Norton, or cither of them, requested complainant -to
sign note as sceurity or otherwise, or that complainant signed at their
request.

Aver the fact to be, that carly in September, 1858, said Waughop
brought the note in question to their banking office, and wished to sell
it—that said Aiken & Norton bought it in the usual course of their
business, at the current rate of discount for such paper; the rate of dis-
count the defendants cannot state, but the said note was bought in good
faith.

Deny any loan to Waughop, but admit that they bought notes of him.

Deny that it was an accommodation note on the part of complainant,
as far as Aiken & Norton were concerned.

Deny that Aiken & Norton, or any one for them, ever extended the
time of payment on said note, or agreed so to do, or that they received
any money as a consideration for extending the same.

Aver the fact to be, that Aiken & Norton suftered said note to remain
unpaid so long after maturity, at the request of complainant and Waughop,
as a special accommodation to complainant, and complainant requested
said Aiken & Norton to carry said note along, in lope that said Waughop
would pay it, and it e did not pay it, complainant would.

Admit that Waughop did pay certain sums to Aiken & Norton, (the
amount defendants cannot state), but deny that they were paid at stated
intervals as alleged, and say that sums were voluntarily paid by said
Waughop in appreciation of Aiken & Norton’s kindness, in not enfore-
ing collection of said note, but not intended to apply thercon.

Deny any combination on Aiken & Norton’s part to defraud, and

deny that complainant supposed said note was paid at maturity.

Admit entry of judgment and execution as alleged.

—
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Deny that Aiken & Norton at any time knew complainant was a mere

security on said note, but aver that they knew him only as principal
thereon.

68 Admit assignment to Lay, but state there are no assets.
69 71 June 15, 1860, E. Aiken filed answer and disclaimer, viz. :

Admits partnership of Aiken & Norton as stated in bill.

Denies that he or they requested eomplainant to sign note as alleged.

2 Avers that acting for Aiken & Norton, he bought the said note in the
ordinary course of business as bankers and brokers.

Denies that he or they, at any time, knew that said note was on the
part of complainant, an accommodation note, or that he was to receive
no part of the money therefor, but avers that acting for Aiken & Nor-

73 ton, he bought the note under the full belief that Waughop and com-

plainant were, and intended to be, jointly primarily liable, cach as prin-

cipals, and not as principal and surety, and that said note was treated by
all parties as joint.

Denies that he or they ever proposed or agreed to any extension of
time of payment for any specific period. Admits there was delay in
entering judgment, but charges that it was voluntary on the part of
Aiken & Norton, and occasioned in part by the request of complainant
for delay.

Admits entry of judgment as alleged, and insists the same is valid.

4 Says that since filing of the bill he has, in a division of the assets of
the firm of Aiken & Norton, sold to said Norton, and transferred to him
all his interest and claim in the judgment and note, and all claims .
- founded thereon, and that by said transfer the said Norton has no claim
or right of recourse on this defendant, in case of his failure to collect the
said judgment, or any part thereof, and that this defendant is indemnified
and has ample security against any costs incurred by him herein. Dis- ’

claims all right or interest in the subject matter of litigation. \

5 Answer sworn to.

76 T June 17, 1860. Replication of complainant filed.

s 70 October 8, 1860. Leave given to complainant to examine J. W.
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Waughop as witness, subject to all legal exceptions by defendants on

production to the court.

Oct. 15, 1860. Leave given to examine E. Aiken, as witness for other

defendants, subject to all legal exceptions.
Cause set for hearing by agreement, for March 21, 1360.

March 26, 1860. The following depositions filed, viz. :

DEPOSITIONS FOR COMPLAINANT,

Taken subject to every objection to be taken at the hearing, which
might be taken if testimony were orally there introduced.

J. W. Waughep’s Deposition (taken subject to defendant’s objections
as to competency of witness, and admissibility of evidence.)

Tam an attorney—know the parties—the note in question was made
by me and Dr. Evans. I applied to Aiken for a loan—he would not
take collaterals I oftered, but said he wanted good names—commercial
paper. Ile consented to take the name of Doctor John Evans, with my
name as security. I made two notes, common onecs, to which Aiken
objected, asking for judgment notes. Two judgment notes were pre-
pared, and I obtained the signature of Dr. Evans. One of the notes
was the one in question—the other I afterwards paid. The loan was for
me—I received the money, and used it for my own purposes. I applied
to Aiken for the loan—told him I could get the name of Dr. Evans, and
he agreed thercon to let me have the money. This was the arrangement
on which I got the money. The arrangement was, that T should pay
two per cent. a month, and that interest was deducted from the face of
the note for one month.

The note was not paid at maturity, nor since. About, or a little before
the maturity of the note, I reccived notice of the time of its maturity.
L called to sce Mr. Aiken about it the evening before, and the day of
its maturity. Arranged with Aiken to pay the interest for another thirty
days, and postpone payment. I paid the interest accordingly, and when
the thirty days expired, paid the interest and obtained another extension
at the same rate, and so on. This continued to April, 1859, or about
then, when Mr. Aiken said he would let me have it at a less rate, and

after that I paid him onec and a half per cent. a month, but not regularly.
It sometimes ran two or three months.  Can't tell when I paid the last

interest.
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Don’t know that complainant was aware of extensions—never asked

his consent.

I made an assignment to G. W. Lay, in October, 1859, for benefit of

creditors.
Judgment entered on the note on any day before the assignment, would
have collected the note.

The assignment was filed for record on the day of its date.

There was no agreement in writing with Aiken & Norton for an ex-
tension, nor any agrcement except as stated. Aiken consented to take

Dr. Evans as security on the said note for me or with me.

Cross-Eramination.

Aiken & Norton were in banking business, 1858 and 1859. I should
think their principal business was discounting or purchasing notes and
other commercial paper, though I did not know about the different
branches of their business. I know they kept deposits also.

I can’t tell positively the day I received the money on the note—it
may have been a day or two after their date. Can’t state in dollars and
cents the amount I received—the interest for the days of grace was taken
out. I think he gave me a check for the consideration of the note—I
know I had the money—I ecither deposited it with my bankers or paid it
out on obligations maturing against me—have no recollection of the par-
ticular use I made of it, but know I used it for my own purposes.

My impression is, the first payment T made was on the 6th of October
—the 5th or 6th. The amount was $22—I paid it to Mr. Aiken orsome
one in Aiken & Norton’s banking house by Aiken’s directions. I have
no distinet recollection of date and amount, but know it was paid prompt-
ly at maturity. I know I did not make any payment then, on the other
note, mentioned in my direct examination, for it was not dne for thirty
days yet.

I received more than one bank notice, as I recollect—I have not the
notices now.

At or about the time I made a second payment, the other note men-

tioned matured ; I think I paid the other note in full, and at the same
time paid a sum equnl to two per cent. n month on this note.  This was
about November 5th, 1858, a day or two after the other note matured.



RECORD 10

PAGE.
[t was paid into Aiken & Norton’s hanking house—can’t tell whether the
extension was for an even month or with grace—I think it was for thirty
days, and the payment twenty dollars.

240 I have no distinet recollection of the particular amounts afterwards

paid, other than that it was two per cent. a month, paid at intervals of
about a month. T think all the interest was paid up to about Sept. 1st.
I have not any distinet recollection of the number of payments made. I
241 cannot swear positively to any particular day on which any payment was
made. I remember making payments sometimes to Mr. Aiken in per-
son,sometimes into the bank by his direction. I cannot state the amounts
in dollars and cents. I paid on onc occasion to Mr. Aiken in my office.
Cannot state the amount—think it was one montl’s interest at two per
cent.—Dbefore April, 1859, and the note was for that consideration extend-

Lo
e
Lo

ed one month. My impression now is that the other note before referred
to was extended, and when it was finally paid, the interest on this note
was paid in advance and it extended.

I cannot remember the precise words used in extending the note—I
know that by an arrangement with Mr. Aiken I was allowed to pay the
interest in advance, and by so doing I procured the postponement of the

time of payment..

243 Question. “Do you not recollect that at the time you applied to M.
Aiken to pay him a month’s interest in advance and have the note ex-
tended, Mr. Aiken told you that he would not extend the note, and when
you said that you conld not pay it then, but could pay the month’s inte-
- rest, he told you that you might pay what you chose, and the amount so
paid should apply on the interest acerued, and the ballance should apply
on the principal, or words to that effect?”

Answer. “I cannot remember.” I cannot remember stating in Mr.

Chapman’s presence that there was no agreement to extend, but only an
inference from the transaction with Aiken. I think the negotiations and
payments all took place at the banking house of Aiken & Norton. I
usually talked with Aiken at his private desk in the back room, and after
arrangements were made, he gave directions to his men, and I paid them.

o
e
e

My assignee has closed out my estate, and had nothing to distribute to
creditors. I made securities to preferred ereditors a short time before
the assignment, which exhausted the margin.
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Direct Examination Resumed.

(Witness recounts former statement as to original making of the note
in question, and onc of same date, and amount duc in sixty days.) At
the time the thirty-day note matured, T received a mnotice of that fact
from the bank of Aiken & Norton, which is referred to-in the cross-ex
amination of Mr. Aiken. I went to the bank and proposed an extension
of thirty days. IIe brought out the note. I gave him twenty dollars,

‘and requested him to mark on it,  extended thirty days,” but he declined

to do so, saying it must be done withont making any mark. About No-
vember 1st, I received notice of the maturing of the sixty-day note, and
also of the extended note, enclosed in an envelope, which is produced.

I went to the bank I believe on November Tth, and took $60 and pro-
posed to Mr. Aiken to extend both notes for the same period for which
they were made. Ilc finally consented. I pu“id him the $60, agrecing
to pay one of the notes when again due. The $60 was paid, I think, to
the teller or book-keeper by his direction.  On or about Decembor 1st, 1
again saw Mr. Aiken, and asked him to extend the thirty-day note again.
He agreed to do so if T would pay the other note by January Ist. ITe
said T could settle the interest when I paid the note, which T did, De-
cember 31st. T asked for a receipt, which he refused, because he said he
did not want anything in writing. T paid the sixty-day noto and
interest for thirty days on this note, in the last of December. The
fignres were made at Aiken’s desk, in the back room, but the money
given to the teller or book-keeper, who gave me my note.

February 1st, or thereabout, I paid Mr. Aiken $20 at my office—per-
haps $22—think the note was then extended and grace added. In March
also, I paid a montl’s interest, about the 1st. In April, about the 1nst,
I'met Mr. Aiken. e offered to make the interest less—that is, onc and
a half per cent. I paid then $20 for two months interest, which ex-
tended it until June. In July I paid, T think, $30 again, and after that,
[think $15. Can’t be so definite about those payments. The three
last ran past the regular time. When I paid the sixty-day note T asked
the book-keeper to mark on this note « extended.” Mr. Aiken spoke
up, and said it was not to be extended in writing. Ile did not say

there was no extension. All payments except the last were wholly, or
in part, in advance. The notices from the bank referred to are lost. The
note was definitely extended by Mr. Aiken at my request, about Octo-
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ber 1, 1858. I simply asked him to extend on payment of interest for a
month ; he consented, and it was done. The same occurred at the other
times mentioned.

I was present at an interview between Mr. Aiken and Miss Maynard
and Mrs. Porter in the spring of 1860. Tt concerned business between
them. I was there an hour and left with the ladies. Nothing was then
said about this note or suit. I think I was not in Aiken & Norton’s
office again that day. I delivered to Mr. Aiken at that time a trustee’s
deed concerning the matter between him and the ladics, and received my
fees. I am confident I had but one interview with Mr. Aiken that day.
I do not remember at any time conversing with Mr. Aiken in Mr. Chap-
man’s presence. I remember Mr. Aiken’s manifesting a good deal of
feeling in conversation on my claiming that the note had been extended.
I told him I knew he would never make a writing to that effect, but it
was well understood between us. Ile persisted in saying it was not ex-
tended, and I, that it was. - I never stated in the presence of Mr. Chap-
man, or of any one, that the note had not been extended. The nearest I
have said to that, was that there never was an extension in writing.
When I paid the sixty-day note, I also paid $20 for thirty days interest
in advance on this note ; the money was paid to the book-keeper.

~

Cross-Feamination Resumed.

There was a power of attorney attached to the note; signed and sealed-
by the complainant and myself, ostensibly appearing both as principals.
Mr. Samuel C. Smith, the witness in this case, was, I think, book-keeper
in the bank when [ paid interest pavt of the time—probably in October,
1858.

Martha M. Porter’s Deposition, for Complainant.

I know Aiken and Waughop ; was at the bank with them in Feb-
roary or March, 1860, concerning some business between Mr. Aiken
and Miss Maynard. The interview was at the bank. J. L. Chapman
was there writing at his desk ten or fifteen feet from us. I was there all
the time. Nothing was said except about Miss Maynard’s business.
Mr. Waughop was paid his fees, and left. Afterwards we left-and

walked up Clark street, where we met Mr. Waughop on the sidewalk. 1
don’t remember that Mr. Waughop at the bank delivered to Mr. Aiken
any papers. Nothing was said about Dr. Evans, or extending any note.
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Caroline Maynard’s Deposition.

Corresponds in substance with Mrs. Porter’s, above.

TESTIMONY FOR DEFENSE.

Lidmund Aiken’s Deposition for Defense,

I am forty-five years old; know the parties. I have no interest in
this snit. In April, 1860, previous to taking in a new partner, Mr. Nor-
ton and I divided certain claims of the firm whieh were in litigation, and
for that reason we did not wish to transfer to the new firm. In that
division, Mr. Norton tool this claim, and I took another of equal amount.
He gave me an indemnifying bond, and I think I gave him one. The
firm of Aiken & Norton consisted of John D. Norton and myself, until
May, 1860, when Jonathan Beers came into the firm. The paper shown
me, marked “Exhibit A,” is the assignment to Norton. . (For Exhibit s\

see p. 83 of Record). I have here the indemnifying bond referred to, -
,marked ¢ Exhibit B,” viz. :

(Bond dated May 1,1860, conditioned to save harmless Aiken from all
costs, charges, loss, damages, or JAnjury of any kind, arising or aceruing
from or out of these proccedings, or anything connected therewith, or
from the said judgment, or anything connected therewith.)

Norton was then worth $250,000, and his estate is still worth abont
that. I consider myself fully indemnified. We hought the note in ques-
tion in this suit of Mr. Waughop. e brought it to our banking house,
and asked how we would takeit. I told him the brokers’ rates at that
time, two per cent. a month. I took it at that rate and paid him the bal-
ance. “This was Sept. 6th. IIe had two notes for $1,000 each—one
thirty days, one sixty days. We purchased both at that time. I did not
loan Waughop the money, and take the notes as seeurity, but bought
them at hrokers’ rates. At the time I bought the notes I understood
complainant signed them as maker. I regarded him as the prineipal in
the transaction, and took the note exclusively on the strength of his name.
I had no knowledge that he was surcty. I recollect no conversation that

would lead me to suppose otherwise. There was no prior conversation
with complainant or Waughop, or any one, about complainant’s signing
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118 the note. I did not, that I know of, scc Waughop or complainant at the
maturity of the thirty-day note. The thirty and sixty-day notes were
placed together in the same envelope, and the error was not discovered

119 until about the time the sixty-day note became due, and therefore mno
notice was given of its maturity when it felldue. I discovered the thirty-
day note at the time of giving notice of the maturity of the sixty-day
note.

I had an interview with Waughop about Nov. 6th, when the second
note was due, at our oftice. Ile wanted to have both notes extended, by
paying the back interest on the past due one, and paying advance interest

- on both for one month at two per cent. I told him I could not extend
' them; I wanted them paid then. ITe said that he could not pay them
then ; that he had enough money to pay the interest for a month; thought
lie could pay the notes within a month, perhaps, but wanted a month. I
120 . told him I would not extend them a single day; I wanted them paid as

soon as they could be. Iesaid he would pay in what money he had got,
and pay the notes as quick as he could. He paid in $60. I told him it

might appiy on the interest acerned, and the balance on principal and

interest when the notes were paid; that I wanted them paid as soon

as possible; that he must consider the notes as due. I said that in

our office, in presence of my clerk, that it might be understood. I can-

not recollect all the interview I had with Waunghop. T urged the pay-

ment of the notes whenever L saw him. IIe was always on the point of

having money to pay them.

121 The next time anything was done about the notes was on December 21,
1858. Waughop came to our oftice and paid $1,032, and took up the
sixty-day note. I saw complainant three or four times, and urged the
payment of the notes. IIe promised they should be attended to right
off. One was just before Dec. 31, 1858. When the $1,032 was paid,
we reckoned all the interest on both notes to that date, and that sum
Just paid it, leaving the thirty day $1,000 due. No extension was granted
or asked for then. The next time was April 4, 1859. Waughop then

122 pixid $30 for back interest. Again, about May 21, $30, also for accrued
interest. Again, July 2, $15, also for back interest. After December,
1858, the interest was reckoned at one and one-half or one and one-fourth
per cent. a month. i

I saw complainant in November, 1858, and told him I wanted the
notes paid—also about the last of December.  Ie said he had not given
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them much attention, and supposed they had been paid; that he would
have them paid. After Waughop’s assignment, I saw him, and de-
manded payment. Ile said he wanted time to look into Waughop’s
affhirs—that Waughop ought to pay it. I told him T had relied on him.
Ie replied, he did not mean to dodge his responsibility, but wanted time
to malke it out of Waughop. After various interviews, he offered to pay
in land, which I declined, and finally entered judgment. DBefore this,
he called to see the mote, and inquired abont the payments that had
been made—how much was due. I told him what had Leen paid on it.
Since this suit was commenced, Waughop came to my office, and we had
some talk in reference to it, in which I told him he could not be mistaken
in regard to the matter—that I had been perfectly decided in my refusal
to extend. ITe said he did not consider that there was an actnal agree-
ment to extend—that it was a matter of inference from the transactions
between us. I never did agree with Waughop or any one to extend the
note. I do not recolleet receiving money anywhere but at the bank, and
don’t think I did, as I was very particular to have all money go through
the teller’s hands. I am very sure there was no sum of $22 ever paid
on the note.

office.

I have no recollection that any sum was ever paid at his

Waughop was, at the time I bought the notes, pretty hard up—his
credit bad.
have been made out of him at any time after it was given.

T think it doubtful whether the amount of this note could

* T am confident abount the number of payments, becanse I recollect
them, and have examined the teller’s books, where every cash item is
entered, and find nothing else, and also because I remember the interest
on this note was not paid monthly, but always in arrear.

Cross-Iixamination.

By interest in this suit I understand, being entitled to receive any
moneys collected of Evans or Waughop, or being liable for costs without
indemnification. I don’t recollect who first proposed the assigning my
interest in this suit. This claim, and another of equal amount, were in
Mr. Norton and T thought fit to divide them, and that M.

Norton might, if he desired, avail himselt of my testimony, if necessary,

litigation.

The transfer was made the day it bears date.
think

in establishing the facts.
I had made Mr. Norton acquainted with the faets in the case. I
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le also knew {he statements of complainant’s bill. I think I had told

 him they were not true.

I should feel bound in honor to do what was just to M. Norton’s
estate, if it should appear that I had misrepresented the facts, to his

injury.

We intended the transaction in question as a purchase of Evans’ and
Waughop’s paper. I so understood it at the time. I have no recollec-
tion of the conversations referred to Dy witness, Waughop. I do mot
swear they did not occur, but am confident I should have remembered
them had they taken place. I am positive T had no interview with
Waughop at the time the thirty-day note fell due. I remember, in addi-
tion to other circumstances, the conversation when the sixty-day note fell
due, in reference to overlooking the thirty-day note.

No notice was sent to Waunghop of the maturity of the thirty-day note—
I think not. The envelope produced, marked Exhibit C, is addressed
in the handwriting of our clerk to Mr. Waughop. Irom its date, it it
was the same year, I infer it covered a notice of' maturity of the note in
question. The payments made in November, December, April and May,
were made to me or in my presence. Thatin July I do not recollect
about. That in April we reckoned paid interest to April 1st. M.
Waughop and Iso reckoned it. We then supposed there had been a pay-
ment between December and April. I think about February 1st a pay-
ment was made. The two $30 payments referred to were for interest for
sixty days cach. The rate was changed on the 4th of April, 1859, and it
referred back on interest then accrued. My recollection is positive, that
there was no interest paid in advance. Waughop never proposed to
extend the notes, one thirty and the other sixty days.

Direct Framination Resumed.

Norton took the assignment of the judgment at his own risk, and I
took an assignment of the other claims in the same manner. There wus
no choice between the two claims as to value. I remember an interview
between Mr. Waunghop and myself in presence of Mrs. Porter and Miss
Maynard. There was nothing mentioned while they were there, but
their husiness.  After they left, and on the same day, I had an interview

with Wanghop at our oflice in relation to the statements in this Dill as to
extension, in which he said he didn’t consider there was an agreement to
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extend, but hic only inferred an extension from the transactions between
us. Mr. J. L. Chapman was present, and quite near us. Mr. Waughop
went out on that occasion after getting his fees, to get the trustee’s deed,

which he returned and delivered.

No such conversation as stated by Mr. Waughop in reply to the 13th
dircct interrogatory (see Record, p. 234) ever oceurred—Waughop never

_paid $20 or any other smmn on the note in October, 1858. I did not agree

with Waughop to extend the notes on or about October 7th, 1858, as
stated Dy him, and there was no understanding to that effect. There
was no money paid about December 1, 1858. I never told Wanghop it
would not answer to give him receipts or anything in writing, as stated
by him, nor any words to that effect. I am positive that at one time, in
presence of my clerk, I told Waughop I wanted him to understand the
notes were not extended. I did not say ¢ extended in writing” either
at that or any othertime. Nothing was said about writing. I know I
never agreed to extend the notes because I recollect the facts, and also
because I acted on the principle never to extend a note signed by two at
the instance of one. There never was a word between me and Waunghop
about an extension in writing. I have rcad over Waughep’s testimony.
T am positive the conversation stated by him to have occurred regarding
extensions are not true. I am certain I had no knowledge of Evans’
suretyship when I bought the note.

I was formerly a lawyer—practiced about fifteen years in Onondaga
county, N. Y.

Deposition of Jumes L. Chapman jfor Defense.

I am thirty-three years old—know the parties. Trom Feb. 7th, 1859,
to Jan. 1861, was book-keeper for Aiken & Norton. I know of the
note in question. Payments were made on it in March, April and July,
1859. Theard a conversation between Aiken and Waughop about March
31, 1860, in which Mr. Waughop said he never supposed Mr. Aiken
actually extended the note, but he thought that Mr. Aiken allowing him
to pay the interest would be easy with him until he could pay the note.
I knew all the payments made on the note while I was there. No

payments were made for interest in advance. I am positive of this.
It was never paid punctually when due even.
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Cross-Eramination.

At the interview between Mr. Aiken, Waughop, and the ladies, nothing
was said about this note in presence of the ladies. They went out, and

Waughop remained. As they were talking of the ladies’ business I
paid no attention, until they began to speak of this note. I remember
of Mr. Aiken once handing me a payment he had collected of Waunghop.
Tt was my duty to look after over-duc notes and interest, and call M.
Aiken’s attention to them, and I recollect the interest on this note was
always behind.  On further reflection, T am satisfied Mr. Waughop must
have been twice in the office of Aiken & Norton on the day of the inter-
view with the ladics, because I saw him walking with them immediately
atter they left, but I do not recollect seeing him go out or come in.

Sumuel C. Smith’s Deposition for Defense.
7 e :

T know the parties. During September and until October 19, 1838,
I was book-keeper for Aiken & Norton. I remember the purchase of
the note in question. There was no money paid on the notes, to my
knowledge, up to October 19, 1858. I shiould have known it, had any

been paid.
Deposition of Frederick G. Clapp for Defense.

T was teller for Aiken & Norton from June, 1857, to September, 1859.
I remember the notes in question. The first payment on them was made
about November 6th—$60. Mr. Waughop wanted the notes extended.
Mr. Aiken refused, saying, if anything was paid, it was his wish the
notes should be due at any time, so that if he got the money to pay them,
he should consider them due. That payment, it was agreed, should
apply, as far as it went, on interest, and the balance on principal. M.
Aiken remarked to Waunghop, as he was leaving the bank, that he did
not wish him to consider the notes extended. The next payment was
December 381, 1858—$1,032. The next, April 4, 1859—§30. One the
last of May, 1859—$30. The last, July 2, 1859—815. These were all
the payments made while I was in the bank. All money paid into the
bank must go through my book, otherwise the acconnts would not bal-

ance. It was not possible for any one to pay interest on the note in
question in October, 1838, and my teller’s book not show it. I heard
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three or four conversations between Aiken and Waughop abont exten-
sion. The substance of them was, that Aiken refused to extend. The
notes in the bank were placed in covers, having on them the time of ma-
turing, ete., and placed on file according to the order of their maturity.
This note was placed in the cover with the sixty-day note. I remember
it because Mr. Aiken reprimanded the book-keeper for it. The notice of
maturity would not be given in such a case, as we were governed by the
marks on the covers.

Cross-Ireamination.

My testimony as to payme'nts is based upon the cash-book kept by me.
I know, of my own knowledge, that the notice of maturity of the thirty-
day mnote was not sent. I remember Mr. Storey’s telling me, about a
month after the maturity ot the thirty-day note, to send a notice imme-
diately, as Mr. Aiken would find out it had been neglected. e did find
it out, and reprimanded Storey severely in my presence. The note was
so mislaid Dbefore it was due. The book-keeper always checked the
covers when a notice had been sent. I have examined my teller’s book,
the entries in which were made by me at the time they bear date, and
represent truly all the transactions of the day. My statements as to
amounts and dates, before given, are correct.

April 9, 1860. A motion filed by complainant to suppress deposition
of E. Aiken. :

May 6, 1860. Decree.

Recites that cause came on to be heard to-day; that on the hearing
the court finds material allegations of the bill to be true ; that complainant
signed the notes as surety for Waughop; that this fact was known to
Aiken & Norton when they reccived said notes ; that npon the receipt of
the notes, Aiken & Norton made a loan to Waughop of $2,000, reserving
usurions interest at two per cent. per month for thirty and sixty days;
that the money was paid to Wanghop, and used by him for his own pur-
poses, no part being used by or for complainant ; that at the maturity of
the thirty-day note, Aiken & Norton, without the knowledge or consent of
complainant, in consideration of $20 paid by Waughop for intevest for
the twenty days then next following, extended the time of payment of

said note for thirty days. On motion of counsel for complainant, ordered
and deereed, that the judgment rendered upon said note in said Dbill,

.« —
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specified as against complainant, be and is hereby vacated and annulled,
and that defendants Aiken, Kennedy, Hallet, and Downer, exeentors, cte.,
be perpetually enjoined from collecting, or attempting to collect, the same,

by execution or otherwise, against complainant. Further ordered, that
Aiken, Kennedy, Hallett and Downer pay the costs of this suit.

In addition to the record is filed a stipulation presenting an agreed
copy of the note, and warrant of attorney in question, and also-an agree-
ment that on the hearing objections were made by complainant to the
testimony of Aiken, and by defendants to that of Waughop, for incompe-
tency as witnesses by reason of interest.

ERRORS ASSIGNED.
300 1. The Court erred in overrnling demurrer to complainant’s bill.

2. The Court erred in receiving and considering Wanghop’s testi-
mony.

3. The Court erred in rejecting Aiken’s testimony.

4. The Court erred in rendering a decree vacating the judgment
against Evans and Waughop.

5. The deeree is informal and erroneous.

6. The decree should have been for defendants, and not for com-
plainant.

- WALKER & THOMAS,
Atys for PUF. in Error.
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Tripuxe Book AxD Jon OFrice, 51 Clark Sireet, Chicago.

IN THE

Supreme Coprt of the State of Imeis,
THIRD GRAND DIVISION,

APRIT, TERM, A_D. 1863.

GEORGE M. KENNEDY ¢t al
Plaintiffs in Lrror,
versus

JOHN EVANS,
Defendant in Lrror.

POINTS FOR PLAINTIFF IN ERROR.
I.
The.demurrer and bill should have been sustained.

1. Complainant signed the note as principal, cannot now claim the
benefit of suretyship. The question is not, what were the facts as be-
tween him and Waughop, but what position did he assume toward the

payees?
19 Conn. 105; 22 Ill. 333; 1 Scam. 494

3 Scam. 566 ; 2 Gilm. 266; 5 Taunt. 192.
9 Peter’s U. S. 180; 2 Datcher, 452; 21 E. C. L. 247.

1I. Teis estopped by the warrant of attorney under seal, which ex-
pressly admits joint liability, authorizes a joint judgment, and waives
all defenses, legal or cquitable, and agrees that no bill in equity ghall be

filed to interfere with the judgment.
1 McLean R. 389, 392; 10 Vermeont, 585.
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The warrant of attorney not being set out, the conrt will presnme the

strongest form against the complainant.
4 Gilm. 424

III. The warrant of attorney, as alleged, authorizes defendants to
enter judgment “any time after the note became due.” The time was
left optional with them, and delay conld not discharge surety—it was no
departure from his express contract.

4 M. & W.519; 1 McLean R. 392, 393 ; 6 Madd. Ch. R. 85. -
5 Ohio R. 124 ; 8 Wheat. R. 211.

IV. The alleged extension was for a limited time, and could not have
been pleaded in bar to suit on the note, and therefore no discharge of
surety. 9 Gilm. 5743 13 IIl. 75 4 Vermont, 104

1 Parsons on Cont. 514; 6 Gray, 319; 17 Pick. 153.

V. It was a variation by parol of the warrant of attorney under seal,
and ineffectual.

920 T11. 101 ; 3 Mason, 446; 4 Vermont, 104; 7 E. C. L. 62.

VI. The contract for extension as stated was without consideration
and void.

1. The sole consideration for the agrecment to extend, was Waughop's
agreement to pay, and payment of usury; but the agreement to pay

usury was void.
Chitty on Cont. 538 ; 2 Peters R. 538; 2 Gilm. 96.
9

b
99 Pick. 189 ; 7 Martin, 463, 464; 22 Conn. +47.
32 Ala. 30.

And therefore no consideration for the extension.
1 Comst. 286 ; 5 Humph. 320; 10 Ind. 228 ; 5 Rich. Layw, 47.

The payments made on such a contract, were in law payments on the
principal, since by the statute of 1857, all the interest was by the agree-
ment to take nsury forfeited, and the creditor allowed to receive only
the principal due. But such payments on the principal, are no consider-
ation for extension. 16 Texas, 202.

9. This agreement did not « tie the hands of the creditor,” for, being
illegal, no action would lic for its breach.
15 Peters R. 4715 17 Pick. 153.
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Nor would chancery specifically enforce it.
1 Turner & Russell, 870 ; 6 Humphrey R. 277.
3 M & K.; 3Dels. M. & G.,923; 15 Sim. 346.

3. The complainant by his bill insists on the penalty of usury: he

cannot at the same time claim that the agreement based on usury is valid.
93 Vermont, 150; 29 Barb. S. C. 409.

4. We are not cstopped to set up the invalidity of the contract for
extension, for the plaintiff by his own pleading, shows its illegality, and
claims the benefit of the statute.

9 Ld. Raym. 155335 1 Tenn. R. 95.

VII. The Lill upon the charge of usury is insuficient. It does not
state that any or how much of the judgment i usurious.
Scate’s Stat., p. 147, sec. 115 3 Scam. 333.

VIIL As to the third claim for relief, there is no offer to indemnify
defendants for expense or delay of first resorting to Waughop’s assets,

and the court will not require such resort.
Adams’ Eq.498,n. 1; 3 Iredell’s Eq. 64, 63.

1X.
Waughop was incompetent as a witness.

I. One object of the bill was to diminish the amount of the Aiken
judgment by cutting out usury. On payment of the judgment so re-
duced, Evans would be entitled to satisfaction of it; but Waughop wonld
be liable to him only for the amount %e paid. He is therefore interested.

32 Vermont, 92; 9 Ind. 135; 8 Ind. 32.

II. It Evans be unsuceessful, Waughop will be liable over to him for
costs of this snit. Parties on a bill to enjoin & judgment by confession,
stand in the same position, as in defense where suit is brought in the
ordinary way.

4 Hawks, 870 ; 11 Peters, 95; 7 Cranch, 206.



ILX.

Aiken was a competent witness.

1. Being party to the suit, of itself, no objection.
3 Binney, 313; 4 Scam. 139, 150.

II. THonorary obligation no objection.
1 Turner & Rassell, 372; 1 Phil. Ev. 54, 55.

III. He was clearly competent on the question of usury. But the
same testimony established or denied the usury and the extensions, itemn
by item. The extension relied on and established Dy the decree, and
the usury alleged to have been then received, are both distinctly denied

by Aiken, and the testimony is competent.

IV.
There is no sufficient proof of suretyship.

I. No proof of the fact.
11 Mete. 287.

II. No proof that Aiken & Norton received the note from Evans as

surety.
75 B. C. L. 55; 17 Com. Bench, 218; 2 Gilm. 266.

3 Scam. 566 1 Scam. 494.

V.

No proof of valid agreement to extend.

There must be a positive and express agreement, for g specific time, on

a valuable consideration, and the contract must be lawful.
i3 Meriv. 2723 2 Gilm. 57+

Neither is proved.



VI.
The decree is informal and erroncous.
I. No default nor rule to answer was ever taken against Gray.

II. No disposition is made by the decree of the rights of Waughop,
Lay, or Gray.

III. *The decree wacales the judgment as to Evans. DBut since a
judgment is an entirety, the w/ole judgment is thereby nullified—which

is clearly erroneous.

VIT.

The decree is clearly against evidence.

In the only instance where the Court, by its decree, finds an extension
to have been given, on payment of usurious interest, viz., October 5,
1858, the payment is distinetly denied by Evans, Clapp, and Smith, and
disproved by the circumstances. Yet the Court outweighs the testimony
of these three witnesses and the books of the bank, with the statement
of Waughop, a witness biased in favor of complainant, and who has
neither figures nor circumstances to support his recollection of dates or
amounts.

WALKER & THOMAS,

Atvys for PUff. in Lrror.
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