887

Supreme Court of Illinois

No.:

Nicholas W. Ca

0N

ey

V8.

Valentine B.Horton,Jr.

71641 07



|

/
lee s -/7247
Jeale St

u:;&{/}{' Pk ! & ‘)[
& el 5/‘7

ﬂ%uﬁéaﬁn A

/VO&/// Py EW Recell A o oliloetlor—et i Z/

L—nwﬂzfvau//féom Pt (’4/4/‘ ;\/ é“&\—d M/"’? ébm—- /f(ﬂ3

72:,&,4 7%. WL,MV P ST S W > i O

Gotolw booms €3 Hefe itemit %iwc b stk
el ek 77‘4’%4//,% kz” PR NS b, AT Sea
Do /u»7/2 o il lreg b G 4@«/»——7& %%quﬂ-wy/
G Lin gw,uwk o 794/;( ‘{”“7 - Ay fwa;_zf:(, :
Conied teat dice d‘q allretica=C, hilal /Z{ap‘f a ‘/(Lu,
/,Lm» B~ Y S e e N S e
Voo Gt AeerTaenk Hogls Initin - Dossoifout Lo
bt A flicge beow dectcs & Qeneres Pt PR
Ao e i s A Bl 2on, K s L teciiann, b0ty
e T R Sl R e S R ar R
v R T i7 die & Loy Zeas I/ Mt
5»«»7 CleeeirC o e Graitaly duw allaloaih K Hoanne
Bares Hapi e b @aﬂié]/w ‘dq%/ ¥ ARG & A

Loseviin ek é‘ ‘-4/’-1—1.‘,./&( ﬁq W‘Av-» 44%., = M/zx.é(/rpw7
lo nw Careloch for (T, iy a eadd laoe booy
A& POSSOR. . fp h T W&ZT—L J?"ﬂ &—_v:;__ézg//
bk ot~ tan M},é.,, Cecdoy s alk )7 PRSI L

‘ZA & /WC»? Leo [ PLyy dewisy flatoce, [Laxk
L(}Z"-—locc_ /‘:Zc/;//w m«-—‘?%/%-;* /Z/L.a;;éﬁ— 'w/,:. Gl Cawcg

Lz A m Q}.vé—z‘?z’,"_ ‘:1 %" Gd’lu._ - g L e NG (J// oA MC

b




wm«dwc.c;(%4 b e 1/6{% S /za/a_u éﬁ/a&a
;L me/r S ete ictvt/pr»‘chtlué: (W/ct,tvd 2 ctd)

?L& e’d‘A—WVC /4 Thoe &.4, ‘sM“L/ P &»%w_ Cc;-z,a~ L dan m&

hi . ,A 5 %
fZ\» CZine PP “44— &M/‘L»t—eévw Chve Cosd b LAy

./W,/aw? g/;/fm w/éuﬂ,ég\ /éém_ é/mf G Cee delT

(KLUV;. L‘~_¢7 PR RGOS b agd, A S mlrin . Eeilar &
o f/%,m,, g% A5 ey oL Tbn I s L e
O ™

.%I«/m % b i ToTasr Toavin L Crze0vr Zecrewt lessa

S m W”‘?zic o PR gy

Corwfolils 2t dicons aclle 06nits 2L fre Caie avo
et & 2ocavalclc 6 i o oy ben$ly (Lat te Corl
G X é%%&%éwa&wfm At ~
Caner ¥ alloetoe_2-

7 M¢w7.,‘/7< Ceeid esy borde abioe ton T Jhcoreieo
WMMV 73 &%Mrﬁ%w%y
fimuﬂmé%/{o%% &7/2&4 MZ@,W
cc@,aw/z/_w 6M4%W¢m,7 faga

%W bt Lot (oot cige o ledone Coner oo

/W %6./) am Znlo Gt e L blitra %&/WM B

//,uc‘/% »’2/ A lGTET S w% Py v e MR @91&&,

[»(M ﬁ’éca«b MW&«;M é’éébz’é



/ g
lpree Srinarizo Thok. LBk B pderiny F o Sphs
= NCM..«) fom A——n/‘ 2 Z:yh_,,?/"' Z‘—s(»7 FAPIY o R NP SRR W

B Btrsnkl L s crri, AL e fp  lo B
ot BN tora ey O b i
o Lo o 5 "waz,m PR A
Vs v tonide Pl lotd piTtoc B plezctoetc by
o Bl BUhor G Tl bt tees Lo Ly
g WL S 0 USRI 5 P A
C’ywé..-t:u% X %/4,% (%;:a.m,w;é Lok
b Jone Cuce ot S v a- 557

/Zéf&hﬁ“ MY, LG AP ,,,,4%1%;14,, £
£rcope Tho Comutes b Hat T e ¢ 5o of

Vg itrie, & Cazt % :L; All Ctney il Kot rhn T feFlocin L L) o tennoncaliin

; it it S edca it b fcwc[} 7y, 7998
gl i wigny e it G P Bt
o T foiti Bowt £ Gonote ¢ ot Zomit aen
A fokmapn or ime den i s i‘/{i;z_
o Bl ks Tt SpeopToie AT forum A Bpl TR -
Bt & i Tl Ll P et el
X’ i a@fp‘é U bk i Srrov. ek ST GCr G
o rfot Ut Us attoomemt bns Ceoviter ack
Moo Glonels of Tl Gt bk Gk dopfocos Dhe
g L.~ = b b tndr Lo e, atti s
. Lttt ﬁ,{.x/téo liger boaZiee by Clneg’y [hm
S oL 1523 (L 2. P 2Cs ) by astn, —

s

Mo 45 tnitonn L Sid ol L Londs— G 7o ooy or




IR oy e s B, E P MO o B /;/ o Lecodufed
e K aic s vk J/Zi Zho Cord ) Feoece Fle Cailty LZu
oo co cCailo G N - Thoy i1 The Goficsmeio —
}L/‘xf% S e Py /7 [te [onn ;;z/f.z,;,
A e i B Bonas B sis Do Gl s £ trinie
SNepl Ll Hfuee doTe oo ellreta st ip D

1 -4

s % & Costs & " ..
(,AVIM % /fl/ M L‘—a——( LW/\Z/%‘/ 6"%1 //LZZZ::aa

Mqﬁaﬂw/{ww %w‘%zép RS By el
a[//h;uj Fly, W SN D i Vgt # RN /quz /3*17, .//zu/a A

s tecod b frnde Tl Coizy b Kfl- A b ollr
VAR DS GRDREP IS
%’W% /,,,7;/ g ey X e s of, T
Jiiait e 110y Hon Clorcpe Lo b L frmir
W&’W‘;"%}m&v‘%/f;r‘zy& = S g
beodle o Vompy of tlw QsTte Coattrer ULt

71444/1% o (/Z h/b—v %ﬁ—}‘/t/{) é/ OZ‘—¢“~“ > é%’:// dﬂtv"
0 oy i s, DI RS oy T, SR - A
X , N 3 S i
llors 5“/[,//&4. p;z’ e~ o Vool e m/% “:D'zwu
Thiin Cos® = Slowas by liw fnr (T 27 Tty T
’é.-.. brery L~ Q?\LL Zf L Mv—'vMA L2 é%e:( g,:,.
ffwwﬂﬂwb ﬂu——}ﬁ\' A%W
L2 e 7
o[/é/wézi_cwf?%% a/.sﬁh,cw 7 ‘
Jrrge 0 €0 ey oBins 6T tes Lot Fie cotezt

€1



Soulee e o &

p L—ﬂﬂ«%i—/(/(/ ///wzvr {/MW LT Pinind Aris s
/14% o 6&%3 k. R cﬂ@d«%‘:‘&,} &L% P
Clivnty, Ur. Prerc _fz;:z;&z;.ag/ww;j, - &
. /Wwf oo Geelirig ae Altie L;-&‘Z/—//;Q“,Jﬁr 7
Copiss - W e o ot L & S
MA’W &/‘ﬁﬂ‘?-ﬁ ‘:/{ h‘——c/@vp& fie 414/ 7,,“,:(‘ m
%7:7 4’14‘—1, Dince Ll 67 \LL“-/L_, %prz“// Cotidn i o
e T MA‘- %Vw Wi-ﬂz g ey et a:

«

oo olloelitie & Id o (o detr o 22O v
Sl R B e g e alTroli
Lorved o /z/w/%i‘; o &7‘;_/ “Kh 9. Joi
X /(MM e Yy CZ.M%M,,’ -
Rt o g 7 s i Cru it o Oo
e G %{,,7 P B T LeceSo e & Lo A %@f%

A %W-ﬁ;ﬁ/@mm P
it , Al e o e e Lo Arir, Die. e Zhe
VAT R M/@ B S
i e Tgriie) G TR oot e e o T
(B 3¢ L deenrm I K Tt Bt toi I
lat St e S Vi ey

{ ;( LT ;1,37 e Etezio
¥ s ; - e
1”7‘//‘,‘»/1//4 i . ét/t—x/g “(,2»147 (ﬂ(‘&p/ "l&Z«L(A-ﬂ
Ptk'& /a.:/;) /M cg—../gt/:.«?7 = /ZVZ alay &/1/17 d-// P %.E‘sc,,
A

B Dy S, T

,b
’ 5 ; * » Aoz o
PIAE, ol o pt N dirlote LRl e u.



Drnts “Giar, ollen (Tl Vo Lot e iwﬂ R
i T it Birin 8 . ot L /ZM, P R
oA s A e Cornit e en.immf/ G & ConZ
brnS Ty le of forn - S #ins ke
Frdii, o TRt Th=clatet Kok oy o I
% I A TR e el N - o PO A . &/é;w, " W, PN ‘Z“[__%Z
Loce foy 29 LA, Ere ik (et Py Lo
i Ll benb>  “c2re, 4 lhee ;’éécw vf//ﬁwﬂ.—éu‘%‘)
Ged De Lany a Coix émdf-.wm Lover =~ Kpsparine
ek @47_%,%;4 F A WZM - liey, Zoﬁ/:?/(/ﬁ?
c% R PR el AP W T PR Jree eo St 7; |
}{w /Kéz/uy, g » LJ%W % C/L,‘:c‘ B L«_‘_*L—
Grry % e @’ Intitis B snedsDd cm
Horre Jrmov. — B it e WZZ¢7 z3 f;u,
Ty G ot £l alaals v ey G
n lorme ﬁ/p«/y%/w:yé% He teste L B %- Zeo
lice Uliciy LeretercdO bl fp il T Calof, . /ZW
/M%A . Aegz, v For e By e a/mg
PYRE - g0y 5GP S P "Zcfzrc/c/«—/g.«,;b,‘///h oo S AP éQ{tﬂy’/t‘—
4/4//:#3 PACRVIS = PP 7S %w PIIDR, y
el T umﬁ{“ﬁ,&/ﬁ@ Toii Caier ~ S ey
Tt Lok Sl fope o SRt K Coam e
frcgommh Tl ot & Sece fonz, o
L, e BnBa . e S G g T A
betot e lrr—s Thee /w ot % A @uw—-
7w %MV&_‘?,?“W ot W%w
J/~boc PITCG




wn e e

Goid L s 7%;‘;;4%‘, of Lo for Sl b acc

CLA«/; /////M, zb/q,; o ZZJ B i i ey
Aot e d il bl Bkt Ko, ﬁﬁ/z{z

o o Q__w" D PO S W S~ IRl S

W/t—v// 14/‘-47 /.Z/v:.ec« /'”I/t/"uﬁ wud e “/ulé /

Crrcae | 2.3 Tl oom % .Lw/-ﬁu% s,%w f‘,
5 asptpe b tcemn Gl b’ il Ot e
s Cass i e Cone b Blc clod or Qbochi —
m-tﬁﬁa =% ATlls alirey, %a‘w-
b, Bz, it s o S s M - Frir e
C«‘Mm 4Aw o e AP AR ARy -y,

Tty 4 Lot frvesdiigst I feu A By
Coazs e CoClivatd, fyzmkf_.g,pﬂm CML/uJWh
Ao Kot ov lrmced Coat loste v Zfffoin talia
o Ehoe frireoding, - Uit Fk 172 S e
Lok @azz%www‘,w‘- (Bt Lifipore CT
Cor?d fue it finit o aBroeadd tog e Coze
W da-u% ,1«744 T BRI~ Lﬂ‘/—-
/Y *‘ "W mz%./wewaf:y ¥l @

'MM/WW A/;wc & itinn, e Lo Lse i
R R B T R e . Vel

= Lodiinn, PRaks AR, A AIEe it p S Y b
Ll e uﬁw P Sy S &

ot €t G Gt Gt - M@’%w/«%

C,ff‘s/;!%r/ﬁ y Aucd on ,M Glee S0 = L[iﬁ/h

2= // "ﬂ' ﬁ T e /‘ -A Coe> &L /e’ ,/ o



get T 2 A eeiary ;/ B oo LT
‘L%/JLZM

“m’)/ C/‘E&—LA// — (Q/Z/t/tL MM [i&& Al retleiue L L'it/\ L»[:}—(A Lo (.»/‘
s 3T e dy - PN e T RY Gorerim & tea. tetelint /¢//1/5/L
/A; m}/um ctl/l/f—d, v S €6 -~ 1,;‘,‘, m&m»y C i,

B o i ot LSRR kR S b W
Yads Zt——m,‘./pL /" Cauels flocder MV; CA o . 1WJ4—1.«1/9/.7 Lo~
m %/4::/\/261’1—4—4’74/ %/L/d‘—t‘-(— %}7 _£¢.< “,,,‘,% = %w e & .

.

leze é/f MMM//ﬂ /ZL¢W - R llen Rt N

: . g / 2= m

.',/a/wnq %.ZZWMM % Y %ﬂ‘zsﬁ//:v“4 A et
C:‘Ld.,? w- L Lt s i.%"/ é- leace ZZ,, CI/ZWW /’7/)7’(‘//:
;‘Q @Mﬂawmm%@w Clstf % '

S, g e oy ;74;;,/ gy sy Y P

3 : it e Ao
@n—az;* B e = e W /J 74 Vo 7/ P8
C/I%/ " ﬂeﬁlﬁ

;7: Yo m/a’,m_f? %pj/gl//

bk tie allielineiet Guee g il o, 2Lloetims
s - QAM a el %/W %@4527 T
W Coit Gk 05 loe o Cioe oo o o
S ;/ R 29 55 i D of Zlics
L) e Cigecerle liciSro i 0licoteent
/m Cliec & BL2egeciro Jeoe g il S, T2
IR £ ey NS L A N .@7/%,_,4:4 K




é(/u/z» ft—/f-cz/zc/‘._ ] -y P
Wmu u( ( /71,/(,“ 7. w% c%fﬁa;» =
//zwm& o Altcdoe L iﬁamu{q,f Zu._,/
@/W ’L"‘/;%—;w~ A LeeX ok, 24, 4
/L(/. Cret av a /17LL %44 B vevaviid %
e /,M—%ﬂ D Moo e e rt - ATk Wrcnt

Uiy s - ok Fie hnl Aydw aZlaz i
ool s @awa 4 &o‘j—/{z— Gz ﬂn ZZL
M%« @%&M/ P FAIENk 7@/%.4%
Wmﬂ" Lilidat LT TGl . Cl
k. /zs S M h WP 7. o A g ST 7 P
‘ S TR
éu—_%&w@ o Cealdon e bl S22
7@&1&(&/%%/4%7— e S i3
W i £ ./W A RN ;’Z/ﬁ
Cow .ﬁ«-fce,alﬁ e P 3 flc‘-:(,__[)%ﬁiy;
Y ﬂ»//cc Lock poiah Lo %,Vu 7 &/4/4.
%7 i 4;//M% Zz,c;/ku%f‘mé{%f
Ty A ﬁrg Che le g CerngtisdDd L
s/c(’/ww g i %ﬁ leo M/”/Wac../
7 ayf/w B atin Lt Wk A Mo Aopun
“et 9/2.,6 97—4—&7/&«» Lot cna C Ca=zr
5727/-4 57 Zie Qeediils, Semens Lzal) e
Hee (tactls LonS-TEe %M G Hihocfors
Phorcd €a d%m%/ok ol e Ceilove Cleow
i 9%4/97 mm.,‘/%? LT st Lhesin C«az/l?»
A8 afein S Drelosts A /w,‘
O gy %‘,7 sogt: G %7%&,:{9/) g 7u&’.,/z /7(\
’%,pv Cn{u‘/; A P Sl R o, o Cv ”f// ’

i Ay

O v




i o

4&1./9 cr Ll Bty e {{%/L_J. A2 2egre ez e

et ///% flcos, AL B 2P mgitiniie oA etk

| ﬁ/w 2o Neocdcck J;,‘Z// /éy ST Sacters
oriir A ‘%W/'/“”/?/%h’ mWw L
b Plied foZ - W G hice bo For LorF
/;;%z} REVIOR ot SN Al ST R Pl
Y denniend o Tl font K B
A;/z by PR S A e s /z.,% &MA?;
BT Crrncotee ov alipbsb Lo 2oy 4,
Coaty — — AZZ . ¢ Lece 7. e Drdioper v
S ey Hoe LZV g 4;;/;, (<
P T é&u.d//d{%/ o S N P AZL;—JJ..»

BTt Cl o /mwwvﬁ:%.,zz/ =

/n®. .= Loruc by & e S /W v

P .

Vg S AR 5 B Gl

, b
(Rt o] ot & e Bl Fery

CZd e i G 24{/7/‘_27 e Ll Cll oo ti v

///f/v Oiasy i ler . Do Ml “gat 5 /Z.,zvb
/ui/c»‘/?y RN &R, /-//W % &, (1/74:—9 o5

ﬁzf-&w &/ﬂay /r——’pV 7 & Z%«, C‘)za/.u; 7, L2ei)
PRREPN . s APEIRP NP Narv 8 Ny ﬂLMk‘// e
lolot ov Lol S A b Bl 5 M TP 5
@vz ‘% k/// é/zrzt /’L //;ZI/ &/3—«[7 ‘-4 %/&—/{/ /fl}.v

W} S&Z% Lo i/p( /(//Z’ﬂi /M &/r i;fé;uaczt]



Z%.,Mauf) a&c% %‘,ccézéw
ben ok %7-(%1»’7/..4‘-»/-2—4%4-/4&”

Cha s o aMMﬁ éLMWVM

o B L g i /m%a%ﬂ7

SW Z/C éiu &AA/’ d//\, e
%)‘ b 5 B é__i/{;{y/’\

/r /%5\ b S22V

/"’ L 4 .
..;r“,;-j: - (/4\79_[;‘ /%M ///l‘l /1/%:‘& 4’—1‘7/ éi—..‘;¢ (r{(/(is((‘ ‘/:’444 mNJ
‘] / /74

« 5 )
7% Pos ~Z. Ly
‘e Qé,{// P //Lca;‘fj;’V Lium Lota. i A Loy

V77 il i b s Gttt oK e APt ;\/ «(

e B liin 5 Ban do Dred o Ho gz
deein # i BT Ky e B it  (and Hekern
Coicty 2 < * ﬂh? 2lle, Tl #e S, )’Lm,}#“_‘} 64
/,;(/3 Liaei 7 ZAA_ }L;;“¢“, B 7/ i e ’/;:f:c;/-

£y

72__“’, U e Z/L.,aL:'(— mm C;v &L\—v J ‘C: <y e 7%
7 ; —
}Z,w ok bor—ne ZZ P NI T TR a.,:s; e 2"&(47 I

1/ f
"/ ?LVZPLWM LLb LL{’ILL\-? zz—* /A.LJ pz‘s_zk — w;/\ ZYLLs /L4L¢5

(Af LL«.‘/Z /‘/{A-'\—/A : [ 4’7 “ /{Lvﬁ.\‘ a(—g,y Z/NL ﬂ'pL L@ te L:(LLLCC‘Z’f*—Lﬁ—

[/
2

QL /t»‘— A‘/L/( iy ,/‘/P'\[Lct - J,; ﬁ&» At é—‘— ,L‘A_ M 717;2&»(
/¢ 17 . L "

:/( ﬁLL €1 s G@LAL, Y 1/\ : ‘},z\/‘f, g,ﬁ-f;,t& Zf [{u. Ja,a.&; ,}}“_(
' v
L X s
Cecz ' L ~
s

/4

-'/’/ 7 .
//,m;»v, pe— -”( L g ek Li:—(l. e F ,z c“- — L, |
/

/

< pror-L] Y A~ ] A i i
Fer/-L) SZ-L Ll ot g Sy Ve ity TS ST e [ ok A

v € - 3 Vo




/T — &
fio %

[ Z V7 et 220000 ﬁ%
,

v'l //éwm ' - %

s

L/ Ebiials AL [,aﬁ;fv

. M A

/ﬁ //&/W’Zm é’z%

B e At st /“' B |




SUPREME COURT,
First Grand Division.

Gt o Ein B o e S of Wy s
To the Clerk of the Sinit @@M}i" B E Teeting -

Beecause, I the secord and /zzamnaé}f/d ad also wnw the zmzr/p'-
lroe 4/ % // 4 /zm?meﬁ/ 0/@ @ /z/ga wéa% wad i/ // 4 %ma/ %@tﬁ%

State of Finois, }SS

citor / a// 472/6’/2%}!6(/ lo e zﬁ/az&/ / ///' ﬂ/zzwma/

ad e ;zzy zz/wﬁzc(/ {y %i 6‘07)%/4&72/ and we’ /em/ ma/éﬁ/o
lhal~ evior, % any these' e, d/m&///ﬂ covicelod n (&yﬁzw/ and man-
nei, and e a’y /zw/ lee te done 1o the /;az//ed a//mwczu/ command Ly Ml
/ /w(//mg/z/ Z/LZ%/ le /wwz/ yon . 4/&7?5/4 and a/zwz? wilhout dila, Ve,
send to 0w /zm/wed 6/1/ 0w %%mnw Gowst Hhe tecord and /&Zﬁé‘éﬁf/ vy
/ 7% /&/&m/g g%azgaam{/ with all /éi%d /mw/ﬁf/ the same! wnder 4 your A
so Mhal~ we’ ma o> 7 have the same te /azy 0ud  Juslices 7 vicdard al~
Mount Vernen, /. /4 %mz{/ &/ / //624070 on the!/ %G Loe @7%
=%.. AZDW el M ______ next, e aln the tecord) and
/z/mmw/ﬁz%a f/@'ﬁ zhd/&ecé{/ e’ may canse’ lo e dene Z%Zewz%z{ Yo coviec!
e cvios, whal o% ny/ 24 057% lo te done @&502(/&/@/ /o law.
Wurness, e Hont 52,./{[ y i) P %/@?/

/z;a/we 0%) //2 Q%%mmﬂ %z&i/ and //g seal
/
( c’%?fa//, @/ MounNT VERNON, this é ‘77;%

a/a/Jo%) %@o ,,,,,,,,,,,,,,,,,,,,,,,,,,, 47&5&/&@70//

0w Q%Z(/ one’  thousand &7/ 7o) Aundsed

g\// w of the Supreme Court.
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SUPREME COURT,
First Grand Wivision.

The People of the State of Illinois,
To the Sheriff of %M oo County.
Because, o the vecoid and %waee z%zyd, and also in the endy -
PINERR: B S, S - i e ‘
12072 ?/9 /ffﬂx( /zm}?meﬂl %/é) ] /é/ﬁ(& m%;c/ waﬂa ¢72/ w a7, 74 1,57,

:‘f’\f\“:“?"'\ ORI

State of Flinois, }SS

g Vi
MR C~AA Rz Sy oot 2 TRz ifﬁ

, , SORR WL T S RTINS . b
ﬁgw?ﬁa 41//44&/4 \, N a/g/e?mém/o S vr sacd /%;/ mar-
%ef@ citor hatf snlervenod 1o e 47{3/44207/ a/f sacid y%zc/z/@
,/,//7 CZ% i R E B G < S SO S "
@re’ géz///aéfm&k/) {} Z:_:' ,,,,, ,mﬁyaéuéz( the secord and /W&%%}Z/d 0/ whiik
445&/ /m//meﬂ/fj , o daeet canged lo fo /Z&w/%/f) elo  ouiO @K/‘M/&ngg/
%mw@ 0/ “the Fate ?/ CD//{//&MM, @’ Mount Vernon, /?/éz;z& the /2&4{4&54
//wcﬁ/// lo coveel the crtord 1/ e dame, n due //aw;y and manner, ac-
(:W(/&%Z/ lo /éw,- /%7«@/&% we command you, that 'y //wm/ a%a/( /ém/ wl men
%}am@ county, you /ﬂ'/e notice to the savd U koo Losbenp LTAN
W = S //;\ e hay PR [

Hat A_ e and a/z/zeaz /6///07%” the /'zw/z'wd a/ " ows davd C%/gzg?;zc
‘(gm&z{- al the nexs~ levin &/;/é) dard g&%ié o be %/c/gyy @/ Mount Vernon,
v dard @%a/y; on' Me /'zd/g s%gda/zzyo ﬂ//feﬁ he’ seoond %75@42%3 o
CN pvemterd nezt, 1o heaio the tecosdy and /zta&ee%éyd (?/Medm% and the
cttord @/;/7260{ 7 v P S o othall thenk // and /Zzh/}z 0 do and
tececve whal the savd %ﬂt&i/@ shatl ordes thes /e%@% and’ Have o
then e e’  names % those {y whom yow shall /a}/ﬂ .z%y daed
%mﬁ%ﬂ,%ﬁ%~% ,,,,,,,,,,,,,,, nolice /’a/g/%m« it f /%Q{; wird
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; State of Illinois, 09 fof1g
- Co8s, ’ a1
In the Supreme court of gaid State,
Flrst Grand Division.

Nicholss W. Cagey, Plamnﬁ' in Erz‘orw

V8.
,V«uentmeB Horton," Jr., ‘Defendant
’ ‘o darlireer: !

Error to the Courv.of Common . Pleas,
of the City.of Cairo.. .

The said defendant in error, Valen-
{tine B. [orton, Jr,, is hereby notified.
thwt, the said plaintiff " in error has
filed, in the elerk's office of thig court,’

’l‘.r.anqcnpt of the Record of the!
Lourt of Common Pleas of  the. city
of Cmo, in this cauxe and sued out |
his Writ' of Evror therein, Teturnable’
on thie first" day  of _the November
Term; 1864, 0f this. court, that a
‘seIREFACIAS has been msued againgt |

said Defendant, directed to the Sher-
‘xﬁ of Alexander county, returtiable !
on theé first day of the next Term’ of |
‘this.eourt, to be holden at the courts
house, in Mt Vernon; on. the ifirst|
Tuesday after the second Monday in
November, 1864, and: an Afidavit
having been ﬁled, showing satisfacto-
rily ﬂnt the said De}tend(u;t, Y@Jgn-j'
tine B, Hor L‘Jn, Jr., does not reside

in the Stdte of THinois; he “is ‘tHevo-
fore hereby notified to hppbar ‘before

this court, on the return day of tho;
SCIREFAOTAS afor esaid, and join in the

exrors . assigned, horoin, otherwisg .
,{udoment W 11l be entered against him |
oy Default,

“Wilness Noah Johnston, ‘Clerk of
said Court, this 25tk day 'of Jufyy A
D., 1864. : Noah Johnston; ‘Cl’k; -

D S, Lme"m' & W. H. Groen, A
torneys for Pltfr. in Error,

This 20th July, 1864.
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ARGUMENT AND BRIEF.

NICHOLAS W. CASEY,
Vs, ERROR. In the Supreme Court,
VALENTINE B. HORTON, JR. : First Grand Division.---Nov. Term, 1864.

This was an action of attachment commenced at the July Term of the Comman Pleas Court of Cai-
ro, by filing affidavit and attachment bond. No service for the July Term. At the October Term,
the defendant appeared by his attorney, filed-anathitovit setbing-up.+iry non-residence_ot the plaintiff,
and moved the Court to dismiss the cause for want of a cost bonl, which motion was sustained and
cause dismissed, and is now brought to this court by writ of error to reverse tus judgment of the Court
of Common Pleas.

The attachment law of this state was passed at the session of the Logislature in the year 1827, The
ordinary cost bond law was passed at ths same session.

The attachment bond had in it two conditions. The first, security for costs, the second, indemnity to
the defendant for any damages he might sustain by reason of th: wrongful sueing out of the at-
tachment,

The first condition of the attachment bond was as follows: ““CoNDITIONED FOR SATISFYING ALL COSTS
WHICH MAY BE AWARDED TO SAID DEFENDANT, IN CASE THE PLAINTIFF SUEING OUT THE ATTACHMENT THERIN
MENTIONED, SHALL BE CAST IN His sUIT.””  See Law 1827, page 69, sec. 7.

This condition remained in the statutes unchanged until the year 1845, when it was amended to read
as follows, to wit : “CONDITIONED FOR SATISFYING ALL COSTS WHICH MAY BE AWARDED TOQ SUCH DEFEND-
ANT, OR TO ANY OTHERS INT ‘RESTED IN SAID PROCEEDINGS.’’

Thi« amendment muterially changed the condition referred to, and the legislature hal some object
in making thechange, and what wasit? It munat have been to paifect the attachmoant bonlas a cost
bond, as well as a bond of indemnity to the defendant .

The Iaw of 1827 limite 1 the liability of the secarity for costs npon the attachment bond to the defend-
ant, and the casting of the plaintiff in his snit. So the cost condition of the attachment bond under the
law of 1827 was very imperfect. The defendant miay recover costs against the plaintiff, and stili the
plaintiff not be cast in his suit, by reason ot continuances, amendments, &c., and he is entitled to have
such costs secured.

Under our attachment law there may be others than the defendant interested in the proceedings in at-
tachment, and recover costs, and are also entitled to have their cost secured, such as interpleaders and
garnishees.

If A. sues out an attachment against B. and it is levied upon the property of (f., C. may interplead
and set up his right to the property, and the Court will direct a Jury to be empaneled to enquire into the
rights of the property, and if the property be found to belong to C he recovers his cost against A. See
statute 45, page 68, sec. 21. Laws 27, page 75, sec. 19.

In thig case C is not a willing sunitor, bat is compellel by the wrongful acts of A to come into Court
and interplead in order to secure his rights and recover possession of his property, and is entitled to be
secured in his costs, but the condition in the attachment laws of 1827, in relation to costs does not se-
cure him in his costs.

If agarnishee denies indebtedness, and an issur is formed to try the fact, the proceedings assume all
the nature and formalities of a suit between the plaintiff and garnishee, and all the conseqnences of a
suit attend the proceedings, The garnishee in that event may summon witnesses, obtain continuances,
&c., and if he sustains his denial of indebtedness is entitled to costs against the plaintiff. See Laws
27, page T4, sec. 17, stat. 45, page 67, sec. 19. Drake on att’ch., 678.

The garnishee is not a willing suitor in Conrt and should have his costs secured, but they are
not under the Tth sec. of the attachment law of 1827. The proceedings in both these instances grow
directly out of the proceedings.in attachment, and the garnishee and interpleader are both interestad
parties in the proceedings.

Hence the amendment of thelaw in 1845. The condition for costs in the amended law is as broad
as the English language can make it. Itis notlimited to the e fendant, nor is it necessary that the
plaintiff should be cast in his snit to render the security for costs liable upon the bond. If the defend-
ant recovers costs by continnance, amendment, or in any other way, they are secured by the first condi-
tion in the present attachment bond, and that part of the first condition which says, ‘“‘or any othersin-
terested in said proceedings,’”” will by any fair construetion secure an interpleader, garnishee, or an officer
of Court, in any costs that may be awarded to him. '

Then the first condition in the attachment bond is a full and complete bond for costs in all attach-
ment su’ts, whether the plaintiff be a 1esident or non-resident of the Staie. It is the most extensive and
comprehensive bond for costs that can be givenin an attachment ecase, and theonly one known to the
statute that will fully and completely secure the costs in such cause, and is substantially a compliance
with the ordinary cost bon statute. The cost bond law is not imperative as to the form of the bond to be
given, but says, “which instrument in writing may be in the form,” &o. It is only imperative as to its
requirements, that a bond for costs shall be filed hefore the writ issues, which is sufficiently answered by
filing the attachment bond. See statute 45, p. 126, sec. 1. The object of this statute is simply to se-
cure the costs of the opposite partv and the officers of the Conrt.

This statute was also nassed by the Legislature in 1827, an 1 has remain»1 unchanged to this date, con-
sequently the first condition of the attachment bond as it now stands is a later law and supercedes the
necessity of filing a cost bond in attachment in anv case. Suppose for example an attachment is sued
out by a resident plaintiff and the defendant move to rule the plaintiff to give security for costs, because
of his insolvency, would not the cost condition of the attachment bond be a sufficient answor to the de-
fendant’s motion? Would not the Conrt be compelled, admitting the plaintiff’s insolvency, to say that
all parties interested were amply secared in their cost<? Tt appears to me there could be no question on
this point. notwithstanding the second section of the statute upon costs in relation to insolvent plain-
tiffs, is just as imperative as the first section in relation to non-residents, &c. Ifsuch is not the true
construction of the statnte, then the attachment bond is no security for costs whatever, and is a dead
letter npon the statute book. And for the sake of argument let us admit that it is not a cost bond at
all. and see then what condition will the costs in an attachment case be placed. A non-resident sues
ont an attachment, files his cost bond with the condition to pay all costs which may acerue to the op-

posite party, or to any of th- officers of the Court. Now who is the opposite party that is secured in

his costs? Tt is none other than the defendantin attachment. The attachment is levied upon the
goods of a third party and he is compelled to interplead in order to save his property, gets judgement
for the return of his property and costs, but he is not secured in his costs, because he is not the oppo-
site_party nor an officer of the Court, and the plaintiff lives out of the jurisdiction of the Counrt and
the interpleader must pay his own costs. .

A party is summoned as a garnishee, denies indebtedness to defendant, and an issue is formed to try
the fact. The garnishee summons witnesses and continues the case as he may, and finally sustains his
denial, and has judgment for costs, but he is not secured in his costs because he is not the opposite par-
ty mentioned in the cost bond, and the plaintiff cannot be reached by a fee bill from the Court.

But they are both parties interested in the proceeding in attachment, not voluntary interested parties,
but made so by the actions and probably bad conduct of the plaintiff, and under a fair construetion of
the fourth section of the attachment law, they are secured in their costs, and if officers are entitled to
costs, they are interested parties in the proceedings and are likewise secured in their casts. I think I

have fairly sustained the sssertion that the attachment bond is the only bond that does fully and amp-

ly secure the costs in an action of attachment.

If an attachment be commenced and a bondfiled without any condition for cost, the Court would
dismiss the cause, not because the bond was informal, but because it would be defective in substance and
wonld not be regarded as an attachment bond.

But it may be contended that the remedy for cost under the attachment bond and ordinary cost bond
are different; that to recover costs under the attachment bond, snit must be brought upon the bond while
under the ordinary cost bond, the fee il may issue against the security, and this farnishes a reason
for filing a cost bond in an attachme t case where the plaintiff is a non-resident. But such is not the
law. The fee bill may issue against the security for costs in the attachment bond, as well as against
the security upon the ordmary cost bond. The Conrt in the trial of an attachment fully adjudicates as
to the costs. The amount, against whom they shall be assessed, and in whose favor they shall be ad-
judged. Then there could be no reason for an action upon the atttachment bond in relation to costs, ---
The statate provides as follows :

de



“In all cases where there is security for costs, or an attorney liable for costs, or an action brought

for the nse of another, and the plaintiffsaall be adjudged to pay costs, either b:fore or upon final jadg-
ment, it shall belawful for the clerk to make out and tax a bill of costs so adjudged to be paid against
the party adjudged to pay the same, and against his security for costs, or other persons liable for the
payment thereof, or either of them,”” &ec., &c. See stat. 45, page 129, Sec. 24.

Now the security named in the attachment bond is a security for costs and liable to pay them when-
ever they are adjudged against the plaintiff, and the fee bill may issue against him under the above sec-
tion of the law.

It may be insisted on that the fourth section of the attachment law does not require the security in the
attachment bond to be a resident of the State, and that both the plaintiff in the attachment and the se-
curity may be non-residents, but such an argument is untenable. 'The long and unvarying practice of
the Courts to require all securities to live within the jurisdiction of the Coourt is a law as permanent
and binding as though it was written in the statate. The clerk must exercise a sound discretion as to
the solvency of the security, and how can he judge of the solvency of a security that resides in another
State. The security upon an attachment bond must at least reside within the State, and if he does
not a motionto dismiss, based upon affidavit setting up the non-residence of the security must prevail.

The filing of the ordinary cost bond does not secure one cent of costs in an attachment that is not
already secured by the attachment bond and the filing of the additional cost bond would ba confusing
and encumbering the record to no purpose. Suppose the cost bond is filed, no one will deny that the
security for costs upon the cost bond may be a different person from the one on the attachment bond.
If judgment goes against the plaintiff, which of these securities are liable for the costs? Against which
should the fee bill issue? Could the security for costs in the attachment bond excuse himself from
paying the costs, because a cost bond had been filed and another person was responsible for costs, and
vice versa.

There is no reason for filing an additional cost bond in an attachment suit, whether the plaintiff be a
resident or non-resident.

“Reason is the soul of the law and when the reason of any particular law ceases, s0 does the law it-
self.”” The Court erred in dismissing this cause for want of a cost bond.

D. T. LINEGAR, Att’y. Pr'ff, in Error,
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ABSTRACT.

Nicholas W' Casey, )

Vs,

Vealentine B, Elorion, Jr.s ;

Pages 1, 2& 3

Pages 5 & ©

Page 1
Pages 8 & 9

Pages 10 & 11

Pages 12 & 13

{&1-18)

This suit was commenced by filing with the Clerk of the Common Pleas Court, of the
city of Cairo, on the 6th of June, 1863, an affidavit and attachment bond, as required by
the attacliment law. ¢

Writ of attachment issued against the defendant June éth, 1863, and returned at the
July term of the said Court of Common Pleas, 1863. Served by levying upon the Ferry
boat Wilson. on the 11th day of June, 1863.

Continued at the July term of said Court, 1863, for service upon defendant.
Declaration filed Sept. twenty-fitth, 1863.

Service by publication in the Cairo News. The first pablication on the 23d day of Ju-
ly, 1863, and the last publication on the 27th day of /Augnst, 1863.

At the October term o f said Court, the defendant appeared by his attorney and moved
the Court to dismiss the writ of attachwent for want ofa cost bond, the plaintiff’ being a
non-resident of the State. !

Which motion was sustained by the Court and the cause dismissed at the plaintiff’s
cost. To which ruling of the Court the plaintiff by his attorney then and there excepted.

ERRORS ASSIGNED.

1st. The Court erred in sustaining the motion of the defendant t o dismiss the attach-
ment for want of a cost bond.

2d.  The Court erred in rendering judgment against the plaintiff for costs.

3d. The record does nnt show that the defendant’s motion was based upon an afiidavit,

See Laws 1827, page 69, Sec. 7. Revised Laws, 1833, page 34, Sec. 6. Revised
Laws, 1845, page page 64, Sec. 4. Fifth Gillman 304.
W. H. GREEN,
D. T. LINEGAR,
Atty’s. PIff. in ervor.
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In Supreme OCourt, State of Illinois,

FIRST GRAND DIVISION,
NOVEMBER TERM, 1864.

' VALENTINE B. HORTON,)
V6. % Error to Alexander County.

I
NICHOL W. CASEY. )
Brief of Defendant in Error.

Every Clerk before issuing an attachment shall take bond to Def't.
Conditioned to satisfy all costs awarded Def’t., or “‘any others interested in
said proceedings. Vide Sec. 4, p. 22T. Scates St.

Tn all cases et Law or Equity where the Plaintiff is non resident he
must before suit give bond, signed by some “president of this State,” securing
all costs which may eccrue” to the opposite party or any “officers of suck
Court.” By these sections a cost bond is filed bofore suit is instituted an
attachment bond is a subsequent step in the suit, the filing an affidavit is
commencement of an attachment suit. Vide Pulliam vs Nelson, 28 Ills., 116.
A eswebond is required first—24d, affidavit; 3, attachm’t bond; 4, process; &c
Sec. 1st, p. 244, Scates’ St.

There is a difference between these bonds; tkey domot answer the same
end.

One secures the costs to be “awarded.” Tbe other secures all that
may “accrue.” The one secures costs to Def’t or any other dnterested in

said proceedings. The other all costs whizh may accrue to the opposite
party or any officer of Court. The one only requires bond and security to
be taken, &e. The other requires the bond of a REsIDENT of Illinois. The
one bond by its penalty only secures money to the extent of double the debt
sued for. The other secures all costs, if it is ten times the debt sued for.

The attachment bond only secures costs to Def’t—garnishees and inter-
pleaders—not to officers of Court—for the former only are ‘“interested in
said proceedinys.”” What intecest has a Clerk or Sheriff in the attachment
proceedings 2. Do they gain or lose by the event of the suit 7 Are they
disqualified as witnesses ? *What ere the “preceedings ?” Webster defines
proceedings to be “steps or measures in prosecuting a cause;” is the Sheriff
interested in the steps or measures a PI'tf, or Def't, or Garnishee
may take in the case? The fee due a Sheriff is no interest in the writ. 1¢
48 a debt due him ~he may sue for it—when it is PAID him it then becomes
costs and is adjudged to the successful party, &c. A cost bond secures the
officers of Court as well as others interested.

‘But the remedies on the lands are different—a . fi fa may issue against

i geeurity for costs on cost bonds. Vide Sec. 24 of Cost Act.

Who ever heard of a fi fa being issued against the obligors on an at-

tachment bond without a judgment in suit on the bond. The subterfuge is

too apparent on part of Plaintiff’s counsel to need refatation.

For these ca uses it is insisted that a non resident Plainciff, sueing by
attachment, is cleorly beginning a case “at law,” and must give a cost bond
before suit. The eost act is a General Law, intended to guard and protect
our own officers and citizens from loss from the acts of non residents. The
ovil that existed before the cost act was the loss to our citizens and officers
from suits by non residents. Ihe remedy provided was a cost bond in all
sases at law and equity. Vide Freeman's Practice. P.
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If our own residents sue by attachment, they must give attachment
bonds. s nothing more required of a nom resident ? If a resident sue in
assumpsid by swmmons, he files no Lond ; yet a non resident so doing must
file bond. Then why shall not more be demanded of a non resident than of
a resident, when the extraordinary process is used ?  When a mere summons
is served notifying our citizen to defend a claim, &e., a cost bond. is demanded
But when notice is served in suit by non-resident and property seized, too,
Plaintiff says no costbond is demandable. If this is not bad logie, it is
very bad law and should be changed. :

The case in 5th Gill isreferred to.  That case only decides that a bond

_in the form proscribed by law is good, aud answers the end intended by law.

It is not held to be a cost bond. Indeed the Court there evades construing
the bond.

But it is urged that—since the attachment act requires an attachment
bond, and is silent &s to a cost bond—the latter is not required. I reply
that here the general law steps in and says this is an action at law and if
plaintiff is a non-resident he shall give a eost bond. How to get an attach-
ment is shown by the attachment law, but how to secure costs is shown by
the cost act.

The chancery act says file your bill in chancery and the Clerk shall
isswe. Does it mean without bond from a non resident? Vide Sec. 5,
Rev. L., 1845, P. 93.

The replevin act says file your afidavit and execute bond to Sheriff
and you may replevy property. Does it mean without cost bond from a

non resident 2 Vide Laws, 1845, P. J34, Sec. 54.

The right of property act Rev. Laws, P. 474, Sec. 1st, requires Sheriff
on motice of claim to summons jury, &e. Does it mean without a cost bond
if claimant be a non resident ?

Tn all these cases I answer no, because the General Law comes in and

_ says these are cases in Law or Equity, and in all such cases non residents

before they can be privileged to sue must give cost bond—there is no excep-
tion m attachment or any other case.

HAYNIE,
For Defendant in Error.
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ARGUMENT AND BRIEF.

NICHOLAS W. CASEY, )
Vs, ERROR. In the Supreme Court,
VALENTINE B. HORTON, JR. S First Grand Division.---Nov. Term, 1864.

This was an action of attachment commenced at the July Term of the Common Pleas Court of Cai-
ro, by filing affidavit and attachment boud. No service for the July Term:. At the October Term,
the defendant appeared by his attorney,filedansntickrrit-sapbingmp-thecmmresidencesatathe-plaintiff,
and moved the Court to dismiss the cause for want of a cost bond, which motion was sustained and
cause dismissed, and is now brought to this court by writ of error to reverse tuz judgment of the Court
of Common Pleas.

The attachment law of this state was passed at the session of the Legislature in the year 1827. The
ordinary cost bond law was passed at the same session.

The attachment bond had in it two conditions. The first, security for costs, the second, indemnity to
the defendant for any damages he might sustain by reason of the wrongful sueing out of the at-
tachment.

The first condition of the attachment bond was as follows: “CoNDITIONED FOR SATISFYING ALL COSTS
WHICH MAY BE AWARDED TO SAID DEFENDANT, IN CASE THE PLAINTIFF SUEING OUT THE ATTACHMENT THERIN
MENTIONED, SHALL BE CAST IN HIS surr.””  See Law 1827, page 69, sec. 7.

This condition remained in the statutes unchanged until the year 1845, when it was amended to vead
as follows, to wit : ““CoNDITIONED FOR SATISFYING ALL COSTS WHICH MAY BE AWARDED TO SUCH DEFEND-
ANT, OR TO ANY OTHERS INT“RESTED IN SAID PROCEEDINGS.”’

Thix amendment materially changed the condition referred to, and the legislature hal some objec t
in making thechange, and what wasit? It muat have been to perfect the attachment bonl as a cost
bond, as well as a bond of indemnity to the defendant.

The law of 1827 limited the liability of the security for costs upon the attachment bond to the defend-
ant, and the casting of the plaintiff in his suit. 8o the cost condition of the attachment bond under the
law of 1827 was very imperfect. The defendant may recover costs against the plaintiff, and stili the
plaintiff not be cast in his suit, by reason of continuances, amendments, &ec., and he is entitled to have
such costs secured. :

Under our attachment law there may be others than the defendant interested in the proceedings in at-
tachment, and recover costs, and are also entitled to have their cost secured, such as interpleaders and
garnishees.

If A. sues out an attachment against B. and it is levied upon the property of ¢., C. may interplead
and set up his right to the property, and the Court will direct a Jury to be empaneled to enquire into the
rights of the property, and if the property be found to belong to C herecovers his cost against A. See
statutedd, page 68, sec. 21. Laws ’27, page 75, sec. 19.

In this. case C is not a willing suitor, butis compellel by the wrongful acts of A to come into Court
and interplead in order to secure his rights and recover possession of his property, and is entitled to be
gecured in his costs, but the condition in the attachment laws of 1827, in relation to costs does not se-
cure him in his costs.

If a garnishee denies indebtedness, and an issu» is formed to try the fact, the proceedings assume all
the nature and formalities of a suit between the plaintiff and garnishee, and all the consequeuces of a
suit attend the proceedings, The garnishee in that event may summon witnesses, obtain continuances,
&e., and if he sustains his denial of indebtedness is entitled to costs against the plaintiff. See Laws
27. page T4, sec. 17, stat, 45, page 67, sec. 19. Drake on att’ch., 678.

The garnishee is not a willing suitor in Court and shoull have his costs secured, but they are
not under the 7th sec. of the attachment law of 1827. The proceedings in both these instances grow
directly out of the proceedings in attachment, and the garnishee and interpleader are both interested
parties in the proceedings.

Hence the amendment of thelaw in 1845. The condition for costs in the amended law is as broad
as the English language can make it. Itis notlimited to the defendant, nor is it necessary that the
plaintiff should be cast in his suit to render the security for costs liable npon the bond. If the defend-
ant recovers costs by continuance, amendment, or in any other wav, they are secured by the first condi-
tion in the present attachment hond, and that part of the first condition which savs, ‘‘or any others in-
terested in said proceedings.”” will by any fair constiuction secure an interpleader, garnishee, or an officer
of Court, in any costs that may be awarded to him.

Then the first condition in the attachment hond is a full and complete bond for costs in all attach-
ment su'ts, whether the plaintiff be a 1esident or non-resident of the Stale. Tt is the most extensive and
comprehensive bond for costs that can be given in an attachment ease, and the only one known to the
statute that will fully and completely secure the costs in such cause, and is substantially a compliance
with the ordinary cost bond statute. The cost bond law is not imperative as to the form of the bond to be
given, but says, ““which instrnment in writing may be in the form,” &e. Tt is only imperative as to its
reqnirements, that a bond for costs shall be filed before the writ issnes. which is sufficiently answered by
filing the attachment bond. See statute 45, p. 126, sec. 1. The object of this statute is simply to se-
cure the costs of the opposite party and the officers of the Court.

This statute was also nassed by the Lazislature in 1827, an 1 has remaina1 nnchanged to this date, con-
sequently the first condition of the attachment bond as it now stands is a later law and supercedes the
neeessity of filing a cost bond in attachment in anv case. Suppose for example an attachment is sued
out by a resident plaintiff and the defendant move to rule the plaintiff to give security for costs, because
of his insolveney, would not the cost condition of the attachment bond be a sufficient answer to the de-
fendant’s motion? Would not the Conrt be compelled, admitting the plaintiff’s insolvency, to say that
all parties interested were amply secared in their costs? It appears to me there could be no question on
this point. notwithstanding the second section of the statute upon costs in relation to insolvent plain-
tiffs, is jnst as imperative as the first section in relation to non-residents, &c. Ifsuch is not the true
construetion of the statute, then the attachment bond is no security for costs whatever, and is a dead
letter upon the statute book. And for the sake of argnment let u3 admit that it is not a cost bond at
all, and see then what condition will the costs in an attachment case be placed. A non-resident snes
out an attachment, files his cost bond with the condition to pay all costs which may accrue to the op-
posite party, or to any of th- officers of the Court. Now who is the opposite party that is secured in
his costs? Tt is none other than the defendantin attachment. The attachment is levied upon the
goods of a third party and he is compelled to interplead in order to save his property, gets judgement
for the return of his property and costs, but he is not secured in his costs, because he is not the oppo-
site party nor an officer of the Court, and the plaintiff lives out of the jurisdiction of the Court and
the interpleader must pay his own costs.

A party is summoned as a garnishee, denies indebtedness to defendant, and an issue is formed to try
the fact. The garnishee summons witnesses and continues the case as he may, and finally sustains his
denial, and has judgment for costs, but he is not secured in his costs because he is not the opposite par-
ty mentioned in the cost bond, and the plaintiff cannot be reached by a fee bill from the Court.

But they are both parties interested in the proceeding in attachment, not voluntary interested parties,
but made so by the actions and probably bad condnct of the plaintiff, and under a fair construction of
the fourth section of the attachment law, they are secured in their costs, and if officers are entitled to
costs, they are interested parties in the proceedings and are likewise secured in their casts. I think T
have fairly sustained the assertion that the attachment bond is the only bond that does fully and amp-
ly secure the costs in an action of attachment.

If an attachment be commenced and a bond filed withount any condition for cost, the Court would
dismiss the cause, not because the bond was informal, but because it would be defective in substance and
wonld notbe regarded as an attachment bond.

But it may be contended that the remedy for cost under the attachment bond and ordinary cost bond
are different; that to recover costs under the attachment bond, snit must be bronght upon the bond while
under the ordinary cost bond, the fee Lill may issne against tha security, and this furnishes a reason
for filing a cost bond in an attachment case where the plaintiff is a non-resident. But snch is not the
law. The fee bill may issue against the security for costs in the attachment bond, as well as against
the security upon the ordmary cost bond. The Court in the trial of an attachment fully adjudicates as
to the costs. The amount, against whom they shall be assessed, and in whose favor they shall be ad-
judged. Then there could be no reason for an action upon the atttachment bond in relation to costs.--~
The atatute provides as follows:



«In all cases where there is security for costs, or an attorney liable for costs, or an action brooght
for the use of another, and the plaintiffsaall be adjudged to pay costs, either b:fore or upon final judg-
ment, it shall belawful for the clerk to make out and tax a bill of costs so adjudged to be paid against
the party adjudged to pay the same, and againsthis security for costs, or other persons liable for the
payment thereof, or either of them,” &c., &c. See stat. 45, page 129, Sec. 24.

Now the security named in the attachment bond is a security for costs and liable to pay them when-
ever they are adjudged against the plaintiff, and the fee bill may issue against him under the above sec-
tion of the law.

It may be insisted on that the fourth section of the attachment law does not require the security in the
attachment bond to be a resident of the State, and that both the plaintiff in the attachment and the se-
curity may be non-residents, but such an argument is untenable. 'The long and unvarying practice of
the Courts to reqaire all securities to live within the jurisdiction of the Court is a law as permanent
and binding as though it was written in the statute. The clerk must exercise a sound discretion as to
the solvency of the security, and how can he judue of the solvency of a security that resides in another
State. The security upon an attachment bond must at least reside within the State, and if he does
not a motionto dismiss, based upon affidavit setting up the non-residence of the security must prevail.

The filing of the ordinary cost gond does not secure one cent of costs in an attachment that is not
already secured by the attachment bond and the filing of the additional cost bond would be confusing
and encumbering the record to no purpose. Suppose the cost bond is filed, no one will deny that the
security for costs upon the cost bond may be a different person from the one on the attachment bond.
If judgment goes against the plaintiff, which of these securities are liable for the costs? Against which
should the fee bill issue? Could the security for costs in the attachment bond excuse himself f{rom
paying the costs, because a cost bond had been filed and another person was responsible for costs, and
vice versa.

There is no reason for filing an additional cost bond in an attachment suit, whether the plaintiff be a
resident or non-resident.

“Reason is the soul of the law and when the reason of any particular law ceases, 50 does the law it-
self.”” The Court erred in dismissing this cause for want of a cost bond.

D. T. LINEGAR, Att’y. P'ff, in Error.
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This suit was commenced by filing with the Clerk of the Common_ Plegs Counrt, of the
city of Cairo, on the 6th of June, 1863, an affidavit and attachment bond, as required by
the attacliment law.

Writ of attachment issued against the defendant June 6th, 1863, and returned at the
July term of the said Court of Common Pleas. 1863. Served by levying upon the Ferry
boat Wilson. on the 11th day of June, 1863.

Continued at the July term of said Court, 1863, for service upon defendant.
Declaration filed Sept. twenty-fifth, 1863.

Service by publication in the Cairo News. The first publication on the 231 da of Ju-
ly, 1863, and the last publication on the 27th day of August, 1863.

At the October term o f said Court, the defendant appeared by his atteyney and moved
the Court to dismiss the writ of attachwment for want of & cost bond, the pluimf" being a
non-resident of the State.

Which motion was sustained by the Court and the cause dismissed at the plaintiff’s
cost. o which ruling of the Court the plaintiff by his attorney then and there excepted.

ERRORS ASSIGNED. ,q
w Ist. The Court erred in sustaining the motion of the defendant to dismiss the attach

ent for want of a cost bond.
2d. The Court erred in rendering judgment against the plaintiff for costs,
3d. The record does nnt show that the defendant’s motion was based upon an affidavit.

See Laws 1827, page 69, Sec. 7.  Revised Laws, 1833, page 34, See. 6. Revised
Laws, 1845, page page 64, Sec. 4. Fifth Gillman 304.
W. H. GREEN,
D. T. LINEGAR,
Atty’s. PIff. in error.
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In Supremew Court, State of Illinois,

FIRST GRAND DIVISION,
NOVEMBER TERM, 1864.

“YALENTINE B. IIORTON,)

s. % Error to Alexander County.

|
NICHOL W. CASEY. J

Brief of Defendant in Error.

Every Clerk before issuing an attachment shall take bond to Def't.
Conditioned to satisfy all costs awarded Def’t., or “any others interested in
said proceedings. Vide Scc. 4, p. 227. Scates St. -

To all cases 2t Law or Equity where the Plaintiff is non resident he
must before suit give bond, signed by some “pesident of this State,” securing

@il costs which may accrue” to the opposite parly or any “officers of such
Qourt.”” By these sections a cost bond is filed b2fore suit is instituted an
attachment bond is a subsequent step in the suit, the filing an affidavit is
commencement of an attachment suit. Vide Pulliam vs Nelson, 28 Ills., 116.
A pase bond is required first—2d, affidavit; 3, attachm’t bond; 4, process; &c
Sec. 1st, p. 244, Scates’ St.

There is a difference between these bonds ;- they do not answer the same
end. .
One secures the costs to be “awarded.” The other secures all that
may “accrue.” The one secures costs to Def’t or any other enterested “in
said proceedings. The other all costs whish may acerue to the oppoite
party or any officer of Court. The one only requires bond and security to
be taken, &e. The other requires the bond of a resipENT of I'linois. The
one bond by its penalty only secures money to the extent of double the debt
sued for. The other secures all costs, if it is ten times the debt sued for.

The attachment bond only secures costs to Def’t—garnishees and inter-
pleaders—not to officers of Court—for the former only are “interested in
said proceedinys.” What inte-est has a Clerk or Sheriff in the attachment

proceedings # Do they gain or lose by the event of the suit? Arve they
disqualified as witnesses ? What are the “proceedings 27 Webster defines
proceedings to be “steps or measures in prosecuting a cause;” is the Sheriff
interested in the steps or measures a PI'tff, or Deft, or Garnishee
may take in the case? The fee due a Sheriff is no interest in the writ, It
is @ debt due him -he may sue for it—when it is PAID him it then becomes
costs’ and is adjudged to the successful party, &e. A cost bond secures the
officers of Court as well as others interested.

But the remedies on - the lands are different—a fi fa may issue against
gecurity for costs on cost bonds. ~ Vide Sec. 24 of Cost Act.

Who ever heard of a fi fa being issued against the obligors on an at-
tachment bond without a judgment in suit on the bond. The subterfuge is
too apparent on part of Plaintiff’s counsel to need refutation.

Tor these causes it is insisted that a non resident Plainciff, sueing by
attachment, is cleorly beginning a case “at law,” and must give a cost bond
before suit. The cost act is a General Law, intended to guard and protect
our own officers and citizens from loss from the acts of non residents. The

evil that existed before the cost act was the loss to our citizens and officers
from suits by non residents. Ihe remedy provided was a cost bond in. all
cases at law and equity. Vide Freeman’s Practice. P.
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If our- own residents sue by attachment, they must give attachment
bonds. Is nothing more required of a non resident ? If a resident sue in
assumpsid by summons, he files no bond ; yet a non resident so doing must
file bond. Then why shall not more be demanded of a non resident than of
a resident, when the extraordinary process is used ? When a mere summons
is served notifying our citizen to defend a claim, &e., a cost bond. is demanded
But when notice is served in suit by non-resident and property seized, too,
Plaintiff says no costbond is demandable. If this is not bad logic, it is
very bad law and should be changed. :

‘The case in 5th Gill isreferred to.  That case only decides that a bond

in the form proscribed by law is good, and answers the end intended by law.
It is not held to be a cost bond. Indeed the Court there evades construing
the bond.

But it is urged that—since the attachment act requires an attachment
bond, and is silent &8 to a cost bond—the latter is not required. I reply
that here the general law steps in and says this is an action at law and if
plaintiff is a non-resident he shall give a eost bond. How to get an attach-
ment is shown by the attachment law, but how to secure cosls is shown by
the cost act.

The chancery act says file your bill in shancery wnd the Clerk shall
isswe. Does it mean without bond from a non resident? Vide Sec. 5,
Rev. L., 1845, P. 93.

" The replevin act says file your affidavit and execute bond to Sheriff
and you may replevy property. Does it mean without cost boud from a
non resident 2 Vide Laws, 1845, P. J34, Sec. 34.

The right of property act Rev. Laws, P. 474, See. 1st, requires Sheriff
on notice of claim to summons jury, &c. Does it mean witacut a cost bond
if claimant be a non resident ?

Tn all these cases I answer no, because the General Law comes in and
says these are cases in Law or Equity, and in all such cases non residents
before they can be privileged to sue must give cost bond—there is no excep-
tion 1 attachment or any other case.

HAYNIE,
For Defendant in Krroy.
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