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Error from Cook County Circuit Court.

BRIEF OF COMPLAINANTS IN ERROR.

The facts involved in this cause as shown by the abstract, pre-
sent the following questions for the decision of this Honorable
Court:

1st. Has a bailee authority to insure the pi'operty of his prin-
cipal in his (the bailee’s) own name to the full value of the prop-
erty, and if so,

2d. Has that authority been exercised by Moore, the bailee,
in this case?

8d. Does the bill of complaint in this cause state such a
case as gives the court of chancery jurisdiction ?

An affirmative answer to these three propositions neces-
sarily disposes of the case in favor of the complainants, and over-
rules the decision of the court below.

By way of an apology for a somewhat lengthy brief, the com-
plainants’ counsel here state, that the position of the defendants,
during the progress of the cause, was so constantly shifted, that
it is impossible for them to know what will be the disputed
point before your honors, and they are therefore compelled to
go oyer the whole law of the case, at the risk of being tedious,

The cause was twice decided adversely to the complainants in
the court below, once on motion to dissolve and once on final
hearing, but each time on different grounds and both times on a
point not made or discussed by counsel,

We now proceed to a discussion of the points above stated.

1st, Has a bailee authority to insure the property of princi-
pals in his (the bailee’s) own name to to the full value of the
property ¢
This point was conceded on the final hearing in the court
below, and we presume it will be at this hearing, and shall there-
fore do no more than refer to a few authorities on the point!
DeForest, vs. the Fulton Fire Ins. Co., 1. Hall 84.
1. Porter. 238.
1. Porter, 251.
Siter, vs. Morrs. 1. Harris, 218.

The court in the case first above cited give a very elaborate
opinion, discussing the whole law upon the subject, and the
doctrine here contended for, is there distinctly recognized and
enunciated.

Mr. Angell in his work on insurance, at par. 95 a, says: “The
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ing insurance in the case of DeForest vs. Fulton
%Zd%gf lxilzlieger been doubted in this country since the elab-
Rt ‘0 that case.” The case is precisely parallel
orate judgment In t lioi hi
with the one at bar. The assured had taken out p(c)1 icies 1111;1] is
own name for goods held by him on commission, an up(’)Ir‘lh gu
destruction by fire brought suit to recover their value. e de,;-
fendants admitted their liability to the extent of the assured’s
interest in the goods, which was measured by the amount qf his
advances and commissions, but denied their further liability to
the owner of the goods. The assured claimed beyond that, and
to the full value of the goods destroyed. This was the precise
point in difference, and the court fully sustain the claim of the
plaintiff by giving judgment against the insurers to the full val-
ue of the property destroyed. The doctrine is there laid down
that the possession or custody of property gives the possessor an
insurable interest therein to the full value of the property, and it
is the reasonable rule, for the bailee or custodian is the only per-
son who can judge of the necessity or expediency of protecting
the property by insurance.

This case decides that no previous authority from the owner is
necessary to make such insurance by an agent binding. It is
sufficient if the owner ratify the act after the happening of the
loss.

See Miltenberger, »s. Beacom, 9. Barr, Penn, 118, in which
the court says: “Itis very clear that one may insure in his
own name the property of another, for the benefit of the owner,
" without the owner’s previous authority or sanction, and that it
will infure to the party’s interest intended to be protected, upon
his subsequent adoption of it, even after loss has occurred,” and
this is a familiar principle of insurance law.

The second proposition is:

2d. Has that authority been exercised in this case ?

How is this question to be answered? How are the facts to
be ascertained? The defendant, Moore, in his supplemental an-
swer comes in and says that it was not intended that the com-
plainants’ grain should be covered by the policy. Is this legiti-
mate evidence? The complainants, by demurrer to the supple-
mental answer, deny the competency of such parol testimony and
insist that the policies themselves, being written agreements, are
conclusive as to the point, and that parol testimony is inadmissi-
ble to change or contradict them. This isso obvious that it seems
unnecessary to discuss the question. If solemn contracts can be
overthrown by one of the parties thereto stating that it does
not express the intention of the contracting parties, it follows
that before any written contract can be binding all parties there-
to must be possessed of honesty incorruptible and memories in-
fallible. e have no fears that this or any other court will hold
that the validity of a written contract, positive in its terms and
free from all ambiguity, shall depend upon the honesty or mem-
ory of any man. ’gf‘he proposition is repugnant to common sense
and the plainest principles of law. The complainants in their
bill allege, that the defendant Moore is seeking by fraud to de-
prive the complainants of the money which is due on the policies,
and which is the fruit of the grain held by him in trust for them,
and as evidence of this they present the policy, which by its
terms covers their grain, and which Moore Ezm made payable to
third parties, (thus showing his intention to make an unlawful
dl'\lipomtion of the proceeds,) and are met by the reply that he
(Moore) did not infend to insure the complainants’ Interest.

The complainants contend that the contracts entered into by
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Moore with the insurance companies show what was done, and

that they determine as a conclusion of law what was covered by
the policy.

The policies themselves must be referred to, tg di’coermlln(‘a) ;vhal;
interest they cover. [see Angel on Ins, par. 20, 21, ~'d-amtlﬂt:]t}?
section 20, Mr. Angell says: “ Common justice requires 1,£t e
party who pays the premium should be informed, by the terms of
the written agreement, what is the contract between h}m and the
underwriters ; and it should not be left to the uncertain recollec-
tion of any one to prove a different agreement from that which
is contained in the written policy. It frequently happens that
when negotiations are carried on between parties, and they sup-
pose they understand one another as to the terms of the bargain,
they find when they come to reduce their agreement to writing
that they do not understand it alike; and it is for this reason
that parol proof is not admissible to vary or alter the terms or
legal meaning of a written contract, by showing what either
party said while the negotiation was going on.”

See also, Arnold on Insurance, vol. 1, page 64.

In determining the second question then, we shall assume that
the policies themselves, and they only, are to-be resorted to, to
determine whether they .cover the interest of the complainants,
or in other words to determine whether the authority of the bailee,
Moore, to effect an insurance for the benefit of the complainants
in this cause was exercised by him.

‘What is the language employed in the policies ¢

The policy of the Unity Fire Insurance Association of London,
“insures R. S, Moore. $3,000 on grain, Ais own or held by him in
trust or on commission, or soldbut not delivered in Moore’s ware-
house, &c.” The policy of the Niagara Insurance Co., and of the
Citizens’ Fire Insurance Co., are in precisely the same language,
and these are the only policies in which the complainants claim
any interest. The Peoria Co’s. policy covering only wheat, and
the bill having been dismissed as to the Western World Co.

The language of the three policies under which we claim, then
is, “on grain his own, or held by him in trust, or on commission.”

Was the property of complainants’ held by defendant Moore,
“in trust” or “on commission?” What is trust property as
applied to commission business? It was contended on the first
argument in the court below, (on motion to dissolve injunction
that the words “held in trust,” were used in the legal and techni-
cal sense, and did not apply to property held by a bailee. This
position is manifestly incorrect. To uphold such a construction,
would be to destroy all the force of the policies. No commission
merchant deals with such trusts.

Every bailee is a trustee. Sir William Jones defines bailment
as a “delivery of goods in #rust on a contract express or implied
that the trust shall be duly executed &e.” Justice Story defines
it as a “delivery of a thing in #rust for some special purpose and
upon a contract express or implied to conform to the object or
purpose of the ¢trust.”—Story on Bailments, section 2nd-

Edwards says “ the delivery of goods for use, keeping or some
other ¢rust where the right of property in them does not pass,
creates a bailment,” &e. “ He (the bailee) is in a certain sense the
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avent of the bailor, charged with the ex'ecution of a trust connected
with the custody of the property delivered to him, and1 ﬁlﬁ this
capacity he is clothed with the rights necessary to the tulfillment
of his duties under the trust."—Edwards on Bailment, page 341.

These authorities show that the contract of bailment creates a

trust relation, and of course the property bailed must be the sulb~
ject of the trust: The bailee 1s the trustee, and the hailor the

Cbstui que trust.

Mr. Moore was the bailee and trustee of the complainants, and
the property bailed to him was the subject of the trust, and it
seems necessarily to follow that in taking out a policy of insur-
rance on property held by him in trust, it must cover the com-
plainants’ grain, but we are not left to make deductions from
legal principles to establish this. The identical language of these
policies has been passed upon by the courts of our own country
and of England, and a legal interpretation given.

In the case of DeForrest vs. Fulton Company already referred
to, the language of the policy was almost identical with the lan-
guage of théYpolicies, and the court say, “an insurance effected by
a commission_merchant upon goods/gssured as the property of
the assured, & hald by him in trust, or on commission, covers the
whole value of the property and not the mere interest of the party
effecting the insurance.” Here is a legal construction of the very
language of these policies.

In the case of Watkins vs. Durand, where the same construc-
tion was adopted, the language of the policy was, “Goods owned by
himself, held by ham in trust, or on commassion,” (1, Porter, 251.
Again, a still stronger case is found in the English Reports in the
case of Waters vs. Monarch Insurance Company, decided as re-
cently as 1856, in which case the court use the following strong
and pertinent language, “ warehousemen and wharfingers with
whom goods are deposited, have an insurable interest in such
goods, without the previous authority of the real owners, or
notice to them of such insurance, and such goods are properly
described in the policy as goods held in trust, (84 England Law
and Equity R. 116.)

This case is a decision of every question presented in the case
at bar, and as it seems to us exhausts the entire subject. Nothing
can be more directly in point nor more decisive.

The motion to dissolve the injunction in the court helow was
sustained on the gronnd that the words “held in trust” referred
to legal trusts, at which time the above authority had not heen
produced. On the production of this authority, the court was
obliged to recede from the position, but ruled against the complain-
ant on a new point, which we now proceed to state and discuss.

The defendants on a final hearing, took the position that the
execution of the warehouse receipts, copies of which appear as
exhibits to the bill of complaints, terminated the trust relation
before existing between the complainants and the defendant
Mopre, and. that thereafter he held the property of the com-
plainants, simply as a warehouseman, on storage. This position
assumed, the defense then contended that the printed conditions
of the policies excluded the complainants grain.

The conditions referred to are in the following langnage :—see
page 35, 86, y
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Condition No. 3, provides, “ that if the property to be insured
be held in trust or on commission, it must be represented to the
company, and expressed in the policy in writing.

Condition No. 4, provides “that goods he’l’d on storage, must
be separately and specifically insured as such.

These conditions, it was stated by the counsel for the defense
on the hearing, were a part of each of the policies meutioned, and
on the faith of this statement, the court dismissed the complain-
ants’ bill. It is not true that these conditions are attached to
each of the policies in which the complainants claim an interest,
It 7s a part of the policy of the Citizens’ Fire Insurance Co., and
of this policy only. The other two policies, to wit: The Niaga-
ra Fire Insurance Co., and The Unity Insurance Co., of London,
have no such conditions.—see pages 54 and 72. Granting then
that the court below was correct in its ruling, it erred in dismiss-
ing the bill, as to the two companies mentioned, according to its
own ruling as to the law of the case, and the complainants were
entitled to be paid their claim from the proceeds of these
policies.

But the complainants contend that the court erred in its rul-
ing, even as to the policy with these conditions annexed.

‘What are the facts?

The defendant, Moore, was furnished with money to invest in
grain for the complainants, the grain to be purchased by him
upon a commission of five cents per bushel, for purchasing and
storing the same. The grain when purchased, was in fact the
property of complainants, but was in possession and held by
Moore in #rust, for their use. Moore was the apparant owner,
and held the legal title, a sale by him to third parties would
have been binding upon the owners. He was the legal owner
of said grain, as to all the world save the complainants. The law
pronounces such a relation a Zrust relation, and pronounces
Moore the trustee of the complainants. The passing of the ware-
house receipts to complainants in no wise terminated the relation
of bailee or trustee, but they constitute a contract that that
relation shall continue until the complainants shall terminate the
same by taking possession of the grain. The defendant, Moore,
in his answer, sets up that the commissions on said grain have
not yet been paid, he therefore had a lien on the same to the
amount of such commissions. The passing of the warehouse
receipts, we repeat, did not change the relation of the parties.
The grain was no more the property of the complainants after
the delivery of the receipts, than before. It was always theirs,
from the time of its purchase, but purchased and held by their
trustee, both before and after the execution of the receipts.
The grain continued to remain in the hands of Moore, as the
trustee of complainants, and when he procured policies of insur-
ance on grain held by him “in trust,” these policies attached to
the complainants grain so held by him “in trust.”

But suppose we concede the claim of the defence,that the
passing of the warehouse receipts changed the relation to that of
warehouseman merely. Itis difficult to see how that can avail
anything. Tas not a warehouseman the same right to insure the
property of his principle, as a commission merchant? The law
18, as we have already shown, that any factor or bailee has such
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authority, and there can be no difference in principle wi\(;gefrllxeelr
. ‘e 2 3 -3 S i
the bailee is called a warehouseman, wharfinger or comiss

chant.

But it is contended that the 4th condition of thi }l)ohc}(ri,
which requires property held on storage to be S?pa}q{;ne (};uznof
specifically insured as such, takes the. comp_]aumr_lt§ gre s
the operation of the policy. We think this position unh :

Property held “in trust” is covered and the law says, the com-
plainants grain was held “in trust.” The policy, then, would be
good without this condition, and the condition becomes repugnant
to the written contract. Both cannotstand, and it is well settled
that printed conditions or parts of an agreement, must give way
hefore the force of the written portions thereof.

Angell on Ins, Sec, 13.

Arnold on Insurance, P. §0.

Again, if the condition No. 4, relative to property held on
storage is to destroy a policy which, under the law, would othe
wise would be valid under the denomination of goods held in
trust, the converse of the proposition raust be true, and it would
therefore follow in this case, that if the grain had been described
in the policy as grain in store, it would be avoided by the de-
fendants claiming that it was property held in #rust, and annulled
by condition No. 8. In either case the insurers could avoid lia-
bility if this construction is to prevail.

But as we have already stated, and as the abstract shows at
pages 54 and 72, these conditions are attached to but one of the
policies, to wit: The Citizens’ Insurance Company, aud therfore
this quesiion cannot arise as to the Niagara and Unity Companies.

The 3d and last proposition which we deem it necessary to
discuss is:

3d. Does the bill of complaint in this cause state such a case
as gives the court of chancery jurisdiction ?

We think chancery obtains jurisdiction on at least two distinet
grounds.

1st, upon the ground of trust, and
2nd, upon the ground of fraud.

As to the first, the facts alleged and admitted show that de-
fendant Moore was the trustee of the complainants. He held the
legal title to the property which, in equity belonged to the com-
plainants, and had taken out policies of insurance in his own
name on complainants’ grain. The insurance monies due on said
policies belonged to complainants as the fruits of the money en-
trusted to Moore, to be invested in grain, but in law the insur-
ance companies were bound to pay to Moore or his assignees, as
the policies were taken in his name, and he was the only party
known to the insurers. It istrue that Moore could have brought
suit upon the policies at law, but these complainants could not
for reasons already stated. The doctrine that the equitable
owner may pursue and arrest a trust fund wherever found or
however invested. and that this can only be done in a court of
equity is so familiar that it seems unnecessary to refer to author-
ities upon the subject.




As to the 2nd ground of jurisdiction. It appears by the poli-
cies themselves that defendant Moore had taken out policies on
complainants’ grain, and had made those policies payable to the
defendants Norton, Walter & Rogers, to secure for past or subse-
quent advances, which was in effect securing third parties upon
the grain of the complainants. It requires no argument to show
that this was a fraudulent transaction, as to these complainants,
and such a fraud as courts of equity were established to defeat.
Either of these grounds offered abundant jurisdiction for a court
of chancery.

“ A court of equity has jurisdictiory in cases in which policies
or their proceeds may be affectediy,& Zrust, and to compel a
trustee to permit his name to be used, in a suit at law, for the

benefit of the persons interested.”—Angell on Ins., sec. 385 and
385 a.

The cestui que trust is a party in_interest to a policy effected
by the trustee, and may resort to chancery to enforce the same.
Same, sec. 388.

It may be contended by the defense, that, however fraudulent
the conduct of defendent, Moore, may have been, the defend-
ants Norton, Walters & Rogers are innocent and should be pro-
tected by the court, by decreeing the payment of the insurance
monies to them.

Norton, Walters & Rogers, we think, stand in defendant
Moore’s shoes, in this transaction. This was not a transfer of
commercial paper, which the policy of the law is to protect. They
are fraudulent assignees of Moore. The very securities which
they took, to wit, the policies of insurance, informed them that
it was security on property held by Moore “n trust” or © on
commission,” and on property “sold but mnot delivered’ They
knew by the very terms of their securities, that it was such se-
curity as Moore had no right to give, and that in giving it, he
committed a fraud upon the parties owning the property “held
in trust,” or “on commission,” or “sold but not delivered.”

But, aside from this knowledge of the fraud, and by such
knowledge becoming parties thereto, it is well settled, that while
third parties are protected in purchasing from a commission
merchant or factor, they are not protected in taking a pledge of
property held by him.

We quote from Edwards as follows, “An agent or factor in-
trusted with the goods of his principal, cannot at common law
pledge the same, so as to authorize the pledgee to hold them for
advances made thereon to the factor or agent, even if he suppose
the latter to be the real owner of the goods. The contract is to
sell and not to pledge the goods.

Edwards on bailment, 117, 118.
Patterson vs Tash, 2 Strange, 1178.
Stevens vs Wilson, 3 Denis, 472.

“Tt has been established by many decisions, and may be con-
sidered as a settled principle of law, that a factor cannot pledge
so as to transfer his lien to the pawnee.”

Graham vs Dyster, 6 Murde and Sel. 1.

The court will observe that it is alleged in the bill of complaint
that Norton, Walter & Rogers were already secured for their ad-
vances by shipments of grain by defendant Moore, and that the
assignment of the policies to them was with the fraudulent design
of keeping the insurance money from the hands of those justly
entitled thereto, and to show the truth of these allegations, prays




-

a discovery of the amount and nature of Moores’ indebtedness to

them, and amount and nature of the security for the same, which

discovery the defendants Norton, Walter ‘& Rogers refuse to

make by demurring to that portion of complainants’ bill. ~If that

demurrer is considered as an admission of the facts, the defend-

ants Norton, Walter & Rogers are guilty of fraud in fact as well
* as of fraud in law.

Brackert, LumBarp & Syrra,
Solrs. for Compts. in Brror.
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