No.

14477

Supreme Court of Illinois

TIngham

V8.

Hinds et al

71641 o7



STATE OF ILLINOIS, .,i

/J; Bz G I

| SUPREME COURT,

 Third Grand Division

gaat r_,__., e S

e



Page of
Record.
1

1
1

1

Supveme Souet of Fhe State of Pllinois,
THIRD GREND DIVISION.

APRIL: TERDNM, A. D 1863

ORVIS C. HINDS, b

JAMES A. HINDS, Appellants. Appeal from the Court
ALPHEUS H. HINDS, of Common Pleas of the
City of Aurora.

v8
JOHN INGHAM, Appellee.
ABSTRACT OF RECORD.

0  Summons issued on the 10th day of July, 1862, and duly served
on all of the defendants. :

5  Declaration filed on the 6th day of June 1862, counting special-
ly on a promissory note made by defendants jointly, and payable
to the said plaintift for the sum of three hundred dollars, dated the
19th day of December, 1854, and payable on the 1st day of May,
(then) next with ten per cent interest.

1 Defendants plead the general issue.

9 At the October term, 1862, Jury waived, and cause submit-
ted to the Court by agreement of parties, and at said term, after
hearing the proofs, Court took the same under advisement, saving
the rights of all the parties, and judgment to be rendered as of

the said October term, with the right of either party to except.

5  Afterwards, to-wit: at the December Chancery term, of said
Court, to-wit : onthe 2d day of December, A.D. 1862, the Court
rendered judgment against all the defendants, for the sum of
$276 87, said judgment to be entered as of the Cctober term, A.
D. 1862. Defendants excepted and prayed an appeal to the Su-
preme Court ; Bill of Exceptions and Bond to be filed in sixty
days from the said 2d day of December, A. 1), 1862.



17.  Bill of Exceptions filed on the 31st day of January 1863, and,
states that plaintiff introduced in evidence a promissory note in
the words and figures following :




9d. The Court erred in not giving judgment for defendants.
3d. The Court erred in overruling motion for new trial.

4th; Judgment is against law and evidence.

WHEATON & BROWN,
Att'ys for Appellants.
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Supveme Gonet of The State vf Fllinois,
TIHIRD GRAND DIVISION. yol

APRIT TERM, 1863.
0. C. HINDS et al
v§
JOHN INGHAM.

It appears to be settled in the cases cited from the 26th and
97th I11., and there are mary authorities elsewhere to the same
effect, that a contract for a consideration between the principal of
a note and the payee, to extend the time of payment, without the
consent of the surety, discharges the latter. It does not seem to
have been considered before that where there are several makers
of a note, that there could not be a valid contract made, to
change the time of payment, without the consent of all the con-
tracting parties, why it should not require the agreement of all
who made the contract, to unmake, or modify its terms, does not
seem to us apparent.

Supposing this note was drawing a greater rate of interest than
two of the makers desired to pay, could the other one without
consulting them, make a valid contract with the payee to extend
the time for several years, so as to bind them to pay interest
against their will? If the co-holders are not bound by the con-
tract, so that the two could not stop interest, how is the payce
bound 2 Where is the mutuality ?



If it be possible to imagine the contract changed as to onc,
and not, as to the other makers of the note, and that the one ma-
king it was alone bound by the contract, what was there to have
prevented the surety from taking up the note and suing his prin-
eipal. And thisis the only reason mentioned as the eftect of the
contract between principal and payee, to extend the time, and
the reason why he is discharged by the alteration of the contract.

If it be said that it should be presumed that a co-maker who
was a principal acquiesced, why not that the co-maker who was
surety did also. According to a correct morality, the surety is as
much bound to pay at maturity as the principal.

In this case, only one of the principals in the note, made the
contract with the payee for an extension of time. If the principal
or principals may without the consent of the security modify the
contract, can one of the several principals do it without the con-
sent of his co-principals? Suppose there are three principals can
the minority of them make an arrangement with the payce to
change the terms of the contract without the consent of the ma.
jority ¢ Ifit be settled that the principal may extend the time
without the consent of the security it must be because the prin-
cipal or principals are the real debtors. If so a lessnumber than
the whole of the parties principal cannot make a valid contract
with the payee to change the terms of the contract. How C. C.
Hinds has legally, as to his two co-makers, extended the time on
this note without their consent, passes our comprehension to uu-
derstand, but we suppose it must be so, and that the difficulty is
that we do not understand the subject.

If, however, we concede the authority of O, C. Hinds to extend
the time so as to bind his co-makers by the contract between him
alone, on one side, and the payee on the other, we think the
evidence shows consent at the tirae, or subsequently acquiescence

by the surety, A. H. Hinds, and under the authority of the case
in the 27th, this will hold him.



The witness, Ingham, says that on the 13th of January, 1859,
A. H. Hinds paid him $30, that an endorsement of the payment
was made, and that witness showed him the endorsement after
it was made. The Court will observe that the memorandum to
extend the time is in close proximity to this endorsement of the
$30. It was not very far wrong for the Judge below toinfer that
A. H. Hinds saw at this time the memorandum to extend the
time, if he had not before learned the fact. Ifso, and if, asthe
witness says, A. H. Hinds afterwards promised to pay.the note, it
was not very improbable that he paid the $80, and promised to
pay the remainder, with knowledge of the fact of extension. The
date of the payment of the £30, is so long after the maturity of
the note, and so long after the expiration of the additional time
given by O. C. Hinds, that it renders it highly probable that he
had heard of the affair of the extension. Although it does not
positively appear that the makers of this note all lived in Auro-
ra, the fact that the note and payments were made there, that
the witness, Ingham, who lad the note for collection, and A. H.
Hinds were neighbors, that the three makers have the same sur-
name, that the Court had no power to send its process out of the
city, 26 TII., 432, ., raises a presumption that the means of
knowledge of the security were good, and that he woulil have
been likely to have heard of the extension of time on a note he
had signed. The circumstances attending the erasure of the
words * A H. Hinds,” from the Lill of items paid on the note,
might if it was done in Court, have been calculated to produce
belief that he had this knowledge. (Record, p. 15.) Your Hon-
ors know that there is much which transpires on a trial, which
cannot be made to appear by the written account given in a bill
of exceptions. Every lawyer knows that there are often controll-
ing circumstances which cannot be reproduced by pen and ink
only. There is no better way of conveying the idea than by cal-
lingit the pantomime of the trial, There are also concessions in
the conversation of counsel and parties, made in the presence of
the Court, which never get into a bill of exceptions. If the ma-
kers were relations living or transacting business together, in Au-
rora, this would have manifestly appeared to the Judge who in-




vestigated the facts. For these, and many other reasons that
might be suggested, the rule is well established that this Cour't
will not disturb a verdict, unless in a strong case of error by ju-
rors in their conclusions from facts proved. (And the veason is
perhaps stronger when an intelligent Circuit Judge performs the
duty of a Jury.) It seems to us, therefore, that the weight of
evidence below, was to the effect that the security consented at
the time, or subsequently acquiesced in the extension, and with
knowledge of it, promised to pay the note. At any rate your
Honors cannot we think say that the inferences of his Honor
Judge Parks were so far out of the way that your Honors, with so
much less opportunity to judge accurately, will substitute your
own conclusions for his.

LELAND & BLANCHARD, and J. G. BARR,
For Appellee.
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STATE OF ILLINOIS, ;S&
L i P

Counry or KaNE,

City of Awrora.
Clerk of the Court of Common Pleas, of the City of urora, in said City, (/ounty and State,
do hereby certify that the above and foregoing tmnscupt is a true, correct and complete

copy of ithe_ ﬁ( Mﬂ?l‘m&é /1/% %/J in a ceftajn cause

lately pending in said Court of Common Pleas of the City of Aurora, wherein. ... ....
&//;V%V %f /é) ______ — is Plaintiff and
W 4, ;%pnfé{/%/ﬂ ///:wz//\?/' /// m‘/_glgﬁ'_-.é’!.ﬂbl)efendms as aP‘

pears to us of 1ec01d

Witress, my Hand and Seal of Our a
Court, at the City of Aurora, in said County |
and State this &/;&///721Z day -of :
@ﬂm’é A.D. 186 J

Bhor Py e
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