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} STATE OF ILLINOIS, 2 r'
: CITY OF CHICAGO, WE, the undersiged, Commissioners appointed by the Common Council of the City }
| . : ' | p
of Chicago, to assess the sum of}’rr/-//mc‘ /ﬂ;c ;g”,g/a s '/1.:“1 ot el 9:-/‘{ e H é%ﬂ‘ds i
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y in proportion to the benefits resulting thereto as nearly as may be, do solemmly swear that we will faithfully and impartially

B

execute our duty according to the best of our ability.
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ASSESSMENT ROLL.
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with the valuation thereof, and the sums of money severally assessed thereon for benefits, by the Cominissioners,

to wit : '
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ymeeting for the purpose of making their assessment, in the CH O Lo,
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and did then there, and do hercby assess the respective amounts set opposite to each lot or

 COMMISSIONERS' RETURNS) i i

I'o the Mayor and Aldermen of the City of ‘Chicago, in Common Council assembled :

The undersigned Commissioners appointed by your Honorable body to ascertain the da?e
(=] e R
L

Wcompenae due the owners,of Zh real estate as shall be appropriated and taken for.

—_— - 2 e IS

o = e = e s LN

in ucc@l_nce with the orders passed by the Common Council and hereto prefixed, and at the

same time to assess the amount of such damages together with the cost of the proceedings upon
the real estate deemed benefitted by the said improvement, in proportion as nearly as may be, to
the benefits resulting to each lot or parcel of ground respectively ; Do hereby report and return

to the Common Council :
That in pursuance of said appointment they were duly qualified before entering upon their duties

as appears by the oath recorded herein ; that they published a notite f the time%or
;. =

FI T the Corporation Newspaper of the City of Chicago, %the period of ten
consccutive days previous to such meeting, a certificate of which publication is hereto prefixed;
that they TOLP present at the time and place and for the purpose designated in said notice

parcel of ground in the foregoing Assessment Roll mentioned in their appropriate columns, as the
damages and benefits resulting from the said improvement, to such lots or parcels of ground re-
spectively—having first fixed a valuation on the said real estate, which is likewise set forth in said

roll.

All which is respectfully submjtted,
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- ASSESSMENT NOTICE.

= e

> 3 CITY CLI]RK’S OFFICE,

Carcaco, ;,r' ¢ .7[.-{/ {97 /189",
Public Notice is hereby given to all persons interested, that the Conmméi/ oners nppamted by

s e

_the Ppmzuon Counml of the Clty of Chicago, to assess the sum of P ) AU r o deoe vt
| ;,'.- ArceCroeg Lo Ay e /' - dollars upon the real estate in the e _ﬂ__*_Dil,aiEiGH
Gf—ﬂa-}d City, dééﬁle(j/beneﬁtted ]Jy ;
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have completed their assessment, and made return thereof to my office,
| Any persons wishing to appeal from said assessment, must file their ob‘}ettmnb in mmun' 1n
Jny office, on or hefore ﬁ 7 ,the = day of /; 18 T
at 7 o r.luc]\ P. M., as the (;ummuu (Jounul will, at that time, in the Council Room hear” all
ohjmtmna to said assessment, and revise and vmﬁx}u’gﬁ' annul thv same.
/
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STATE OF ILLINOIS, -
CITY OF CHICAGO. I do Hereby CW )tgi‘tr. the foregoing Afsesament Roll was
returned to me aud filed in my office by the Commissioners, this day of & L ';'/ 185/'

B T e LTy o A L,
This Certifies, that the ded Notice 2 |
( P "] otk
TR o Z 2

the Corporation

-cok, ILT) at%}f,l!linois, ten days

consecut:vdy, commencing with _('

Curcaco, '%-:"’/ /“"’fﬂ //&d /

/ff/'tf ﬁ;‘@/ﬁyf} /ﬂ?‘ﬂ __PunLisners,

ORDER OF; CONFIRMATION. ™
7 oy L 74
IN COMMON COUNCIL, GP 7 e o 185/

‘Whereas, due notice has been givef | t]11=>01ty Clerk, of the return of the foregoing Asaessmeut Roll, and_FZ¢

objections thereto having heery. V= : 3 o SRR
it is therefore ORERED, That the smd assessment as vevised and corrected by the Cuuncn] be, and the same is llcreby
confirmed, and such assessmentds hereby requued to be paid within thirty days from this date, and that a warrant Le
issued ful the collection thereof, returnable in thirty days from this date.
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Error to Cook County Court of Common Pleas.

4. 8. WRIGHT, kv ar,
Plaintiffs in Error;
Vs Ansrreaer o Recomn.
THE CITY OF CHICAGO,
Defendants in Errn'r.J

This was an applieation for judgment against certain property, hereinafter de-
aeribed, for non-payment of n specinl assessment, levied by the common council of
the city of Chicngo, upon said property, for dredging or otherwise deepening the
Chicago river and its branches, between the west line of Frauklin street, north line
of Lake street, north line of Kinzie street, mul the established dock lines, sud
which assessment, was ordered by saiil common council, upon the report and recom-

mendation of the city superintendent of said eity of Chicago, which said order was

/ : § Z dated “ In the common council, November 24th, 1856, as appears by u cerlilied

gi—% numbered as hereinalter—on page one, (1); assessment roll.  Commissioners were

copy of the assessment roll, made in said assessment, and to be referved to by pages

uppointed by said common council, at the date of sid arder, to mnke said assess-

; ment. On the 3d day of December, 1856, the said commissioners, Thomas Church,
_ /g 5/ Jbe’fx.//;/:/ﬁgq"{/ James Duffy and William Wayman, took the oath required of them— page one (1),
¥ fc 7 and on the 20th day of February, 18517, reported the list of lands, and their
| assessments made thereon, according to the domages and benefits resulting frow said
-4 improvements, and among others assessed the following described property, to wit :
! owNER Lo, © VALGATION.  ASSESSMENT.

": 8. Lind, Wharfing Lots 29, 30, 81, 25,000, $180 00.

- J. 8, Wright, Undivided 4 Lot 1, B. 5, $25,000, $105 00,

| ol ) G L $ 8,338, $ 35 00.

i ¢ u Lot 2, B. 5, $25,000, $140 00.

o

end others follewing in like manner. Pages 2 and 3,

On the 7th day of December, 1856, said Commissioners gave notice in

e e
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the Chicagn Daily Times, that they wonld meet on the 18th day of De-
cember 1856, in room No, 2, in the court house in Chicago, for the purpose of
making saild assessment, which notice was published 10 days—page 3. On the 21st
doy of February, 1857, the city clerk of Chicago gave notice in the Daily Demo-
cratic Press, that said cnmunissioners had completed their assessment, and persons
wishing to appeal therefrom must file their objections in writing in his officeun or
hefore Monday, March 9th, 185T—page 4. On the 23d day of March, 1857, the
common conncil coufirmed suid assessment, and ordered that said assessment

should be paid within thirty days from that date— puge 4,

As appears by the Record of the proceedings at the time of the application for
judgment as aforesaid refered to by pages as hereinatter. Joseph N. Hendricks,
Cpﬂector of the City of Chicago, on the 27th day of Junuary, 1858, filed his Report
as Collector, of such proceadi: gs in relation to said assessment, puges 2 and 3, and
filed his warrant for the collee ion of said assersment therewith, page 4, togather with
the Assessment Holl, pages T, 8, 9, 10, 11, 12, 13 and 14, and a copy of his notice
that said special warrant, No. 4, was in his hand for collection and which said notice
was dated April 18, 1857, —pages 15 and 16,—on the 16th of January, 1858, said
Collector gave notice to all persons interested, that he would apply for judgment on
said special warrant, No. 4, to the Cook County Court of Common Pleas on the
first day of a special term thereof to be holden at the Court House in Chieago. on
247th of January, 1858, which notice was published in the Daily Demoeratic Press,
t n days consecutively beginning on 16th of January, 1858, pages 18 and 17.

And afterwards, to wit, on the 30th of January, 1868, as appeurs by said Record
on pages 21, 22 and 28, judgment was rendered among others, against the property
hereinafter described and sn order entered that the same be sold or so much thereof
as should be sufficient to satisfy the amount of assessment. damages and costs an-

nexed to them reverally as the Law directs.

It has been agreed between the parties to the nbove case that the Record filed
in this cause and all the papers and documents copied thirein are on file in said cause
and were before the Court upon the trial and form u purt of the Record in this cause,
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and it was also agreed what the Supreme Court shall look to, examine and treat them
as if incorporated into the Record by Bill of exceptions.

It wns also agreed that the paper marked Assessment Roll, should be taken and
treated as a part of the Record in like manner as if incorporated in a Bill of excep-
tions, and errors imight be assigned accordingly. !

The above named defendant assigns for error the reading of the judgment in said
application in that,

1st. No preliminary notice of the inception of these proceedings by the com-
mon couneil, was given, as required by the charter and ordinances of the city of

Chicago.

2d. 'The commissioners did not return their assessmentroll in the time required
by luw.

3d. None of the notices in the proceedings are sufficient, or such as are re-

yuired by lnw,

4th. The city ol Chicago, has no power, under its charter and ordinances,
to levy o special ussessment for the purpose of dredging, or otherwise excavating
or deepening the bed of Chicago river, and its branches.

5th. The court erred in rendering judgment against the said several lots
picees or parcels of land or property for the amount of said assessment, interest,

damages nud costs.

WALTER B. SCATES axp SAM. W. FULLER,
Counsel for Plaintiflf in Errer.
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and it was also agreed what the Supreme Court shall look to, examine and treat them
as if incorporated into the Record by Bill of exceptions.

It wns also agreed that the paper marked Assessment Roll, should be taken and
treated as a part of the Record in like manner as if incorporated in a Bill of excep-
tions, and errors imight be assigned accordingly. !

The above named defendant assigns for error the reading of the judgment in said
application in that,

1st. No preliminary notice of the inception of these proceedings by the com-
mon couneil, was given, as required by the charter and ordinances of the city of

Chicago.

2d. 'The commissioners did not return their assessmentroll in the time required
by luw.

3d. None of the notices in the proceedings are sufficient, or such as are re-

yuired by lnw,

4th. The city ol Chicago, has no power, under its charter and ordinances,
to levy o special ussessment for the purpose of dredging, or otherwise excavating
or deepening the bed of Chicago river, and its branches.

5th. The court erred in rendering judgment against the said several lots
picees or parcels of land or property for the amount of said assessment, interest,

damages nud costs.

WALTER B. SCATES axp SAM. W. FULLER,
Counsel for Plaintiflf in Errer.
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SUPREME COURT OF ILLINOIS

THIRD DRIVISION.

—_— —p——— ——

APRIL TERM, A. D. 1858.

ERROR T0 COOK COUNTY COURT OF COMMON PLEAS.

JOHN S. WRIGHT, et. al.,

PLAINTIFEFS IN ERROR.

THE CITY OF CHICAGO,

DEFENDANT IN ERROL.

SOATINS & FULLIR. tor Plaintidls in Mo

RLLIOT ANTHONY. Clity  Attorney for Detendants in KError.

CHICAGO :

DAILY DEMOURAT BOOK ANLH oL PRINTING OFFICE, N, 40 LA EALLE STREET.

1855
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The argument of the Counsel for the Plaintifts in ervor, in this case, may be divided into two
divisions and viewed under two distiet heads.

1st.  The power of the Common Council of the City of Chicago, under the Charter of the City
and Constitution of the State, to levy a special assessment, for the purpose ot dredging or otherwise
exceavating and deepening the bed of the Chicago River and its branches, and

2. If the proceedings herein are not wnconstitudional, they ave illecal, and should De set aside.

Ist.  The Plaintiffs admit that the City of Chicago, by its Charter, has power to widen and
deepen the Chicago River and its branches, but ingist that it shiould be done at the expense of the
general fund—that is—by a general tae and not by a local and special assessinent.

Municipal Laws, Page 97, See. gives the City of Chicago power to widea the river and its
branches, and the mode of doing it is preseribed.

Page 19, Sec. 4, 2d Clanse, gives the Common Conneil power to widen. straighten and decpen
all waters which are public highways.

Page 25-206, gives jurisdietion over fhe navigable waters in the eity and harbor, and is
defined ro as to include the Chicago River and its hranches to their respective gources.

Now as to this peint, whether an improvement of this kind should be done by a local and

. special assessment or by a general tax. [ eontend that it is perfectly competent for the Com-

Sopr e

A M it g elcdans f At Wiy SO B Fen é;z; /-» A /

Z&;,u.m Z

mon Couneil to determine that peint.  This improvement does not ditfer from the improvement of
a street ; the River is a public highway and o is a street.  If a street is to be paved, planked or
graded, no one would contend but that the Common Council would have power to levy a special
assessment upon the property-holders along the street, for that purpose. It is done every day in
the City of Chicago and has been done for the last thirty years. Now, the Chicago River is to be
deepened, dredged and excavated. The proprietors owning lots along the River are taxed to pay
for it, and why? DBecause they are benefitted by it to a greater extent than any body else, Does
it requive any argument to show that the individnal who owns a lot on a part of the river—which is
now inaceessible to vessels—is benefitted when the River is excavated and deepened to the required
depth of twelve feet at the dock line, so that the largest vessels can load and unload at his dock ¢
Ave not individuals benefitted in such eases in the same way as those are, when a street is graded,
paved or planked? Would not water lots be inereased in value by rendering them accessible ¢
And is not the proprietor henefitted more than any body else ? ,

Does it require argument to show that a water lot which cunnot be reached by vessels by
reason of the shallowness of the bed of the river, would be rendered very valuable when the river
i deepened so that cargoes can be loaded and unloaded at the dock lines?

This thing is too notorious to require a moment’s consideration. Every intelligent citizen of

Chicago knows and understands this well.
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Hence a special assessment is resorted to in preference to a general tax, The reasoning in the
case of People ex. gel. Grifin vs. Mayor of Brooklyn—+ Comstock 419—is very applicable to a easo
of this kind, and is exactly in point, although that was a street assessient. The Court gay: “Itis
wrong that a few should be taxed for the benefit of the whole; and it is equally wrong that the
whole should be taxed for the benefit of a few.  No one town ought to be taxed exclusively for the
payment of country expenses: and no country should be taxed for the expenses incurred for the
benefit of a single town. The same principle of practice requirves that where taxation for any local
object benefits only a portion of a city or town, that portion only should bear the hurden. There
being no constitutional prohibition, the legislation may ereate a distriet for that special purpose, or
they may tax a class of lands or persons hencfitted, to be designated by the publie agent appointed
for that purpose, without reference to town, country or distriet lines. General taxation for such
local objeets is manifestly unjust. Tt burdens these who are not benefitted and benefits those who
are not burdened. This injustice has led to the substitution of street assessments in place of
general taxation; and if scems impossible to deny that in the theory of their apportionment they
are far more equitable than general taxation for the purpose they are designed for.”

In the matter of the Mayor &e. of New York, tor improving Nassau Street—11 Johns T7—the
Comrt discuss the same point and say: * That there is no inconvenience or hardship in it, and the
maxim of law that he who feels the benefit, onght to fecl the burden also, is perfectly consistent
with the interests and dietates of science and religion.” 1 contend that this case is the same in
principle as levying a speecial assessment for grading, planking and paving streets. If this then be
s0, if the Common Council have the power to determine who are henefitted, and if the individuals
in the case at bar, ave in the opinion of the Common Couneil, benefitted, then this assessment is
pertectly fair and equitable.—See. 5, Art. 9, of the constitution of the State of Illinois does not
apply, becanse that applies to taxes while this is an assessment.

“ An assessment is doubtless a tax, but the term implies something more : it implies a tax of a
particular kind, predicated upon the principle of eguivalents or henefits, which are peeuliar to the
persons or property charged therewith, and which are said to be assessed aceording to the measure
or proportion of such equivalents. Whereas a simple tax is imposed for the purpose of supporting
the government generally, without veference to any special advantage which may be supposed to
accrue to the pergons taxed.”

Ridenow . Satfin.—1 Handy, (Superior Court of Cincinnati,) £73.

Canal Trustees »s. the City of Chicago.—12 I1l., 83.

Matter of the Mayor of New York.—11 Johns T7.

Blecker zs. Ballou.—3 Wend 264.

Sharp »s. Spier.—4 Iill 77.

2d. The Plaintiffs further insist that if the Common Council did have the power to make the

assessment in question, that the proceedings are illegal and void.

1st. Because no preliminary notice of the intention of the Common Council to levy the
asgessment was made, and

3d. Because all the notices that were given in the proceedings are insufficient.

The provisions of the city charter cited by the Counsel for the Plaintiffs in error, in this case,
show most clearly the difference between “widening” and “deepening’ the Chicago River; and
while we might differ with the Counsel as to what might be included in the term ©widening” the

‘river, we yet agree with the counsel in saying that to “deepen” the river is a different worl; “it

does not require the taking and condemnation of private property, but merely the improvement of
property already public, like the cleansing of streets and alleys whieh have previously been laid
out while the widening of the river requires the subjection of strictly private property to the de-
mands of public interest.”—See Plaintiff’'s Bricf-
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And it is for just this very reason that no motice is required. The Common Council has the
power to deepen the Chicago River; how and in what manner they shall proceed to exercise that
power is no where stated in the charter; and, indeed, neither was it required. If the Legisla-
ture of the State of Dlinois has, by the constitution of the State, power to pass any law, or is to
legrislate upon any particular subject, and the constitution is silent and says nothing as to the mode
in which the legislature should pass the law or legislate, it is safe to say that a law introduced
and passed in the ordinary mode of legislation would be perfectly valid—so in this case. The work
ordered was by an order ov ordinance passed by the Common Council, and the assessment
levied by and under its direction. It did not viclate a single provision of its charter;—it levied
the assessment and ordered the work precisely as it orders a thonsand other things done. It
exercised its power legitimately ; as long as no notice was required to be given dy the charter none
Was Tiecessary.

8d. The plaintiff further insist that none of the notices in the proceedings are sufficient, or
such as are required by law.

The answer to this is, that it is perfectly competent for the Legislature to direct the mode of
giving such notices as it may think proper, in regard to txsessments ; and if the requirements of the
statute in such cases be complied with, it is sufficient.

Owners of Grounds #s. the Mayor of Albany.—15 Wend. 374
The People vs. the Mayor of Brooklyn.—+ Comstock 441.

The Statute of New York proseribies one kind of a notice—our statute a different one—there
lots must be described which arve to be taken.

Tn the case at bar, the order passed by the Common Council, and published in the Corporation
Newspaper, first desceribes the district and bounds within which the property would be assessed.
The next thing, after {he Commissioners had been sworn into office, was to give six days nofice in
the Corporation Newspaper to all persons interested, of the time and place of their meeting, at
which time and place all persons could appear.—The nofice that they give describes the property
upon which the assessment was to be levied, as situated within certain limits. They followed the
statute literally. See © Commissioners’ Notice” in the Record.

Next. Sec. 6, Page 39 of Municipal Laws. When they have completed their assessment and
made a correct copy thereof, they deliver the same to the City Clerk, and he gives notice “to all
persons inlerested” by publication in the Corporation Newspaper for six days, of the completion of
the assessment and the filing of the roll—time and place being designated therein for hearing
objections. 3

The notice of the Clerk refers to the former proceedings of the Council, and deseribes generally,
it is true, {he property; but it is nevertheless a notice in striet compliance with the City Charter.
See Notice of City Clerk in the Record.

Another kind of notice would have, perhaps, been better. A mnotice describing the property
assessed would have been more specifie, and would, I think, be preferable; but it is not for this
Court to legislate ; upon the legislature devolves that responsibility.

4th. The Plaintiffs in error claim that the Commissioners did not return their assessment roll
within the time required by law.
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The provisions of the City Charter and ordinances cited by the counsel for Plaintiffs in error,
under this assignment of error, apply to the opening of streets and alleys, and not to a case like the
one at bar; and while T admit that there should be uniformity as to the time when the Commis-
sioners of estimate and assessments for all publie works should make their returns, I contend that
the statute is merely directory, and not imperative.

A sale of land for non-payment of an assessment, for an improvementin the City of New York,
was held valid, notwithstanding the improvement was made before the assessment, the provision in the
statute in that respect being merely directory ; and notwithstanding only two of the assessors signed
the ostimate, it not appearing but that all met and consulted; and, notwithstanding the warrant
diveeted the collection to be made oft' the owner or ocenpant, as the direction respecting the latter
would not vitiate the direction as to the owner. Doughty vs. ope.—38 Denio 249.

Three assessors were authorized to estimate the expenses of a public improvement in the City
of New York, and to assess the same upon the owners and occupants of premises benefitted thereby.
Tleld, that an assessment signed by two of then, afforded a presumption that the third was present
and acted ; but that evidence to the contrary was adyisable, and that one of the assessors who
signed the certificate was a competent witness for that purpose—7b.

In the matter of Mount Morris Square—2 ITill 20—where ayes and noes were not called.

5th. DBut I contend that the parties hereto ave esstopped, by the conjirmation of the Common
Council, of the nssessments made by the commissioners. T ask the especial attention of the Court
to this point.

Munieipal Laws of Chicago—page 30-40. Assessments—Sce. 6-T—are as follows:

Sce. 8. When the Commissioners shall have completed their assessment, and made a correct
copy thereof, they shall deliver the same to the City Clerk, within forty days after their appoint-
ment, signed by all the Commissioners. The Clerk shall thereupon cause a notice to be published
in the Corporation Newspaper for six days, to all persons interested, of the completion of the assess
ments, and the filing of the roll. Time and place shall be designated therein for hearing objections-

Sce. T—page 40. Any person interested may appeal to the Common Council for the correc-
tion of the asscssment. Appeals shall be in writing, and filed in the Clerl’s office, within ten days
after the first publication of said notice. The Council may adjourn such hearing from day to day,
and shall have power, in ease of appeal or otherwise, in their discretion, to revise and correct the
assessment, and confirm or annul the same, and direct a new assessment to be made in the manner
hereinbefore dirceted, by the same commissioners, or by three others, which shall be Jinal and con-
clusive on all partics interested, if confirmed. When confirmed, the assessment shall be collected
as in other cases, and no appeal or writ of error ghall lie in any case from such order and determi~
nation. If any assessment be set aside by order of any Court, the Common Council may eause ag
new one to be made in like manner for the same purpose—for the collection of the amount of
assessed.

Tt will be seen by refererce to See. seven of the charter above quoted, that the statute makes
the assessment, when once confirmed, conelusive. This point has been much diseussed in the New
York Courts in cases arising in New York City, under the charter of that eity, which is like ours in
making confirmations conclusive ; and while they have held that no illegality could be inquired
into by a Court of Chancery—except in cases of specific acts of frand—they have alse held that in
order to have a Court of Law review the proceedings, they must take the whole proceedings up by
certiorari.
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Matter of Mayor of New York.—6 Cowen 571.

Stafford vs. the Mayor of Albany.—6 Johns 4.

Municipal Laws of Chicago—page 40, Sec. T:

Stafford vs. the Mayor of Albany.—T7 Johns 542 ; 11 East 200, 19437 East 307 ; 1 Cairifs Ress
5013 2 Dall 409 ; 6 Johns Ch. Ross 493 2 Dall 409.

In the matter of Canal Street.—11 Wend. 154

Le Roy ws. the Mayor of New York.—20 Johns 430

The People et. al. »s. the Mayor of New York.—2 ITill 9.

1n the Matter of Mount Morris Square.—2 Hill 15-27; 2 Wend. 287; 23 Wend. 283,

Le Roy vs. the Mayor, Aldermen, &e. of New York.—6 Johns ch, 352.

Meserole s. the Mayor of Brooklyn.—S8 Paige 198.

Wiggin vs. the Mayor of N. Y.—90 Paige 16.

The Mayor of Brooklyn vs. Meserole.—26 Wend. 130.

Patterson vs. the Mayor of New York.—1 Paige 113.

Whiting #s. the Mayor of New Yorl.—1 Paige 5#48.

Patterson vs. the Mayor of New York—1 Paige 113.

Merrill @s. the Mayor and Common Council of Brooklyn.—3 Edwards ch. 421.

Mooers zs. Smedley.—G Johns ch. 27.

Murray vs. Graham.—6 Paige 622.

Champlin s. Mayor of New York.—3 Paige 573.

Van Rensoelaer vs. Kidd.—4 Barb. 17.

Fleetwood ws. the City of New York—2 Sand. 479.

Van Doren vs. the Mayor of New York.—9 Paige 387.

Haight et. al, 2s. Day.—1 Johus ch. 18.

Tompkins »s. Sands.—8 Wend. 462.

Livingston s. Hollenbeck.—4 Barb. 16.

Atking vs. Brewer.—5 Cowen 206.
Wm

This case comes up on a writ of exror, or what is the same thing—a stipulation in the matter of
a writ of error. A judgment has been obtained, and it is different from a case where a party had
appealed from the confirmation of the Common Council, or taken the proceedings up by a writ of

certiorari. L7 Ve , 2, 6 4 =T

Finally—Sec. 86 of New Charter, legalizes all improvements, and if the whole thing was
wholly and palpably wrong in its inception, the Legislature has made it all right.

Section 86—of Miscellaneous provisions of an Act to amend an Act, entitled an Act to reduce
the law incorporating City of Chicago, &e., &e., passed Feb. 14, 1857.

fines, penalties and forfeitures, in suit or otherwise, which have accrued
under any Act to which this Act is an amendment, or under any ordinance of said city, now in
force, shall be vested in, and be prosecuted by the corporation, and all the proceedings now or here-
after commenced, by the opening of any street or streets in said city, end the assessment of real
estate for any such improvement, is heveby expressly legalized and affirmed, and the Common Coun-
cil is hereby expressly authorized to continue such proceedings and open said street or streets ; any
defect, decree or order of any court to the contrary notwithstanding.
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Matter of Mayor of New Yorlk—6 Cowen 571.
Stafford vs. the Mayor of Albany.—6 Johns 4.

Municipal Laws of Chicago—page 40, Sec. T:
Stafford vs. the Mayor of Albany.—7 Johns 542; 11 East 200, 194 ; 7 East 307 ; 1 Cairys Ress

501: 2 Dall 409 ; 6 Johms Ch. Ross 49 ; 2 Dall 409.

3

Tn the matter of Canal Street—11 Wend. 154,

Le Roy vs. the Mayor of New York.—20 Johns 430

The People et. al. »s. the Mayor of New York.—2 Il 9.

1n the Matter of Mount Morris Square—2 Hill 15-27; 2 Wend. 287; 23 Wend. 283.
Lo Roy ws. the Mayor, Aldermen, de. of New York.—6 Johns ch. 352,
Meserole ws. the Mayor of Brooklyn.—8 Paige 198.

Wiggin vs. the Mayor of N. Y.—9 Paige 16.

The Mayor of Brooklyn vs. Meserole.—26 Wend. 130.

Patterson ws. the Mayor of New York.—1 Paige 113.

Whiting vs. the Mayor of New York.—1 Paige 548.

Patterson vs. the Mayor of New York.—1 Paige 113.

Merrill vs. the Mayor and Common Council of Brooklyn.—3 Edwards ch. 421.
Alooers vs. Smedley.—6 Johns ch. 2T.

Murray vs. Graham.—6 Paige 622.

Champlin 5. Mayor of New York.—3 Paige 573.

Van Rensoelaer vs. Kidd.—+ Barb. 17.

Fleetwood ws. the City of New York—2 Sand. 479.

Van Doren . the Mayor of New York.—9 Paige 387.

Haight et. al. »s. Day.—1 Johns ch. 18.

Tompkins »s. Sands.—8 Wend. 462.

Livingston vs. Hollenbeck.—4 Barb. 16.
Atkins vs. Brewer.—5 Cowen 206.
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This case comes up on a writ of ervor, or what is the same thing—a stipulation in the mester of
a writ of error. A judgment has been obtained, and it is different from a case where a party had
ealed from the confirmation of the Common Council, or taken the proceedings up by a writ of

wap

certioraxi. L] Trcek , 2, 6 4

the law incorporating City of Chicago,

force, shall b
after commenced, by the opening of

¢il is hereby expres

_—

legalizes all improvements, and if the whole thing was

Finally—Sec. 86 of New Charter,
the Legislature has made it all right.

wholly and palpably wrong in its inception,
Section 86—of Miscellaneous provisions of an Act to amend an Act, entitled an Act to reduce
&e., &e., passed Feb. 14, 1857,

All actions, rights, fines, penalties and forfeitures, in suit or otherwise, which have accrued
under any Act to which this ‘Act is an amendment, or under any ordinance of said city, now in
o vested in, and be prosecuted by the corporation, and all the proceedings now or here-
any street or streets in said city, and the assessment of real I,r

estate for any such improvement, is hereby exprossly legalized and affirmed, and the Common Coun-
sly authorized to continue such proceedings and open said street or strects ; any

defect, decree or order of any court to the contrary notwithstanding.
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Error to Cook County Court of Common Pleas.

P s

4. 5. WRIGHT, ev aL,
Plaintiffs in Errov;

V8 Anstracr or Recoro.
THE CITY OF CHICAGO,
Defendants in Error.

This was an application for judgment against certain property, hereinnfter de-
seribed, for non-payment of n specinl assessment, levied by the eommon council of
the city of Chicago, upon said property, for dredging or otherwise deepening the
Chicago river and its branches, between the west line of Frauklin street, north line
of Lake street, north line of Kinzie street, and the established dock lines, and
which assessment was ordered by said common eouncil, upon the report and recom-
mendation of the city supervintendent of said city of Chicago, which snid order was
dated ““In the common council, November 24th, 1856," as appears by a cerlilied

o4 > pé/ﬁ/p’ . copy of the assessment. roll, made in said assessment, and to be referred to by puges
L = //‘- @ frett numbered as liereinalter—on page one, (1) assessment roll.  Commissioners were
appointed by said commen council, at the dute of said ordes, to muke said assess
ment, On the 3d day of December, 18506, the said commissioners, Thomas Clhurch,
James Duffy and William Wayman, took the oath required of them— page one (1),
A and on the 20th day of February, 1857, reported the list of lands, and their
/ Vi % nssessments made thereon, according to the damages and beuelits vesulting from said

improvements, and among others nssessed the following described property, to wit :

OWNER. LOT. VALUATION. AHSESEMENT.
8. Lind, Wharfing Lots 28, 80, 31, $25,000, $180 00,
J. B, Wright, Undivided 4 Lot 1, B. 5, §25,000, $105 00,
T i [ 1.. L ]’ i 5' a 8,333, s 36 U0,
it it Lot 2, B. §, $25,000, $140 00,

uud others following in like manuer. Pages 2 and 3.

On the 7th day of December, 1856, said Comwmissioners guave notice in

i
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the Chicagn Daily Times, that they would meet on the 18th day of De
cember 1856, in room No. 2, in the court honse in Chieago, for the purpose of
making saitl assessment, which notice was published 10 duys—page 3. On the 21st
day of Tebruary, 1857, the city clerk of Chicago gave notice in the Daily Demo-
cratic Press, that said commissioners had completed their assessment, and persons
wishing to appeal thevefrom must file their objections in writing in his officeon or
hefore Monday, March 9th, 1857—page 4. On the 23d day of March, 1857, the
common council coufirmed suid nssessment, and ordered that snid assessment

should be paid within thirty days from that date— page 4.

As appears by the Record of the proceedings at the time of the application for

judgment as aforesaid referell to Ly pages as hereinatter.  Joseph N. Hendricks,

2 P3 W&mmtur of the City of Chicago, on the 27th day of Junuary, 1858, filed his Report
ﬂ/"
| Loy 2 Wmé

%w O PG e 7S/ 2 /G he Assessment Holl, pages T, 8, 9,10, 11, 12, 18 and 14, and a copy of his notice

as Collector, of such proceedir gs in relation to snid assessment, puges 2 and 3, and
filed bis warrant for the collec*ion of said assessment therewith, page 4, together with

that said specinl warrant, No. 4, was in lis hand for colleetion and which said notice
was dated April 18, 1857, —pages 156 nnd 16,—on the 16th of January, 1858, gnid
Collector gave notice to all persons inlerested, that he would apply for judgment on
saidl special warrant, No. 4, to the Cook County Court of Common Plens on the

%‘a 20 U PSS { first day of a special term thereof to be holden at the Court House m Chiengo. on

27th of Junuary, 1858, which notice was published in the Daily Democratic Press,

t-1 days consecutively beginning on 16th of Juvuary, 1858, pages 18 and 17,

And afterwards, to wit, on the 30th of Jannary, 1858, us appears by said Record

en pages 21, 22 and 23, judgment was rendered nmong others, against the property
hereinafter described and an order entered that the same be sold or so much thereot

asshould be suffieient to satisfy the amount of assessment, damages and costs au-

nexed 10 them severally as the Law directs.

/a o 2u—ry Aier—e0

It has been agreed between the parties to the above ease that the Record filed

in this cause and all the papers aud dochments copied therein are on file in said cause
and were before the Conrt upon the trial and form a part of the Record in this cause,
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and it was also agreed vhat the Supreme Court shall look to, examine and trest them

as if incorporated into the Record by Bill of exeeptions. &

It was also agreed that the paper marked Assessment Roll, should be taken and
treated ns o part of the Record in like manner as if incorporated in a Bill of excep-

tions, and errors might be assigned accordingly.

The above named defendant assigns for error the reading of the judgment in said

application in that,

1st. No preliminary notice of the inception of these proceedings by the com-
mon council, was given, as required by the charter and ordinances of the city of

Chieago.

2d. 'The commissioners did not return their assessmentroll in the time required

by law.

3d. Noue of the notices in the proceedings arve sufficient, or such as ars re-

yuired by lnw,

4th, The city of Chicngo, has no power, under its charter and ordinances,
to levy a special ngsessment for the purpose of dredging, or otherwise excavating
or deepening the bed of Chicago river, and its branches.

5th. The conrt etred in rendering judgment against the said several lots
pieces or pareels of land or property for the amount of said assessment, interest,

dumages and costs,

WALTER B. SCATES axp SAM, W. FULLER,
Counsel for Plaintiff in Error,
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- In Supreme Court of the State. of Illinois.

AR T T P TP NAN LWLV

APRIL TERM, 1858, AT OTTAWA.

J. 8. WRIGHT, £r 4L,
Plaintiffs in Error,

\
|
\i} s
THE CITY OF CHICAGO, |
Defendant in Leror |

POINTS OF PLAINTIVFS [N ERROR,

The first and fonrth assignmants of errov will be consi lered together.

*
1

It is Lelieved that the volume cutitled * MunicipahLiwws, Chicago, 1856,

contuins all the statatory provisions, and eity ordinances affecting this case, and

that hook will be referred to here by pageés merely.

On page 97, sec. 5, authority is given to the city of Chicago to widen the

river and its branches, snd the mode of doing this prescribe:l.

Oun page 19, 2d clunse of section & authority is conferred upou the eity, by
its common council, to widen, straighten and deepen ull waters which are public

highways in said city.
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On pages 25, 26, jurisdietion is given to the city over the navigable waters in
the city and the havrbor, and the harbor is defined so as to include the Chicago

river and its branches, to their ruspective sourees.

These are all the provisions of the charter, und the statutes affeeting the power
of the city of Chicago to * widen and decpen” the Chicngo viver, and while the
plaintifls i error do not question the power of the vity to Jdeepen the bed of the
river, they insist that this shall be done at the expense of the general funds of the
eity, and not at the expenst of the persons and property immedintely adjoining
the improvements, or, in other words, that the city lins no power to levy n specinl
assessment on particular persous and properry for the cost ol the work, but that it
shall be paid for ount of the general funds of the eity, as it is an improvement of a

general, public natore.

Under the first assiznment of error, we object that vo notice of the inception

*of these proceedings, by the common conneil of the city of Chiengo, was given

By the 5th see, pure 97, of the Wharfing Act, above referred to, the com
mon council ave empowered ** to widen the river, and its branches,” and when this
is done, such proceedings shall be hnd, a5 in cose of opening streets and alleys, what
these “proceedings” shall be, will fully appear from an examination of chapter 6,

city charter, page 32, and following.

We insist, that nnder the power to * widen” the river, given on paze 97, the
city Lias no power to * deepen” the bed of the river hy exeavation, or otherwse.—
The latter is n different work ; it does not reguire the taking and condemnation
of private property, but merely the improvement of property alrendy pnblic, like

the clennring of streets aud alleys which have previously been luid out, while the
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widening of the river requires the subjection of strietly private property, to the

demands of public interest.

We then think it plain that the grant of power to ‘‘ widen” the river, does
not, of itself, confer the power to * deepen” the bed of the river, but should the
coart be of a different opinion, we then insist that these proe- edings, which the
court will see were instituted expressly for the purpose of “ excavating, dredging,
or otherwise deepening the Chicago river, and its bmnchés,” that the common coun-
cil should have pursued the requirements of the law in regord to opening streets

and alleys.

[!

These requirements will be found in chapter 6, page 32, of city charter ; the
preliminary step is preseribed in sec. 2, of this chapter, and is—giving notice of
their intention to aproprinte and take the land necessary, &e.,” for ten days, by

publication “in the corporation newspaper.”

On page 1 of abstract and page 1 of assessment roll, nitached to record, it ap-
pears, that these proceadings were institutedi and set in motion by the common coun
¢il upon the report of the eity Superintendent of the city of Chicago; that nn order
wie passe!] November 24th, 1850, t at said work should be done, pagre 1 of abstract

and assessment roll; commissioners were then elected who proceeded to assces the prop-

erty deemed bencfited by the improvement, for the payment of the estimated cost of

the work, being $43,000 and upwards.

Now, here hnd boen no petition from property holders for the perfurmanca of this
work, no notice to them that their property was to be assessed for a pub'ic improve:

ment, nor indeed a1y noties to the pudlic or to thosy immediately interestad, that
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this work was to be undertaken, but solely on the recommendation of the city Super-

intendent, is this great burden imposed on thess plaintifis in error,

The Legislature wisely required notice to be given of an intention to undertake
these public improvements, to be given not only to particular persons, but to the whole
community, that there might be an opportunity for 1emonstrance or objection, and
we submit that no where in the letter of the city charter or the statutes relating to this
matter, nor in the spirit of these laws is there any countenance for the opinion that
without this notice or a strict compliance with all the requirements of said chapter 6
has the Common Council any authority to proceed in this mitter; for when we eall
the attention of the court in another part of this argument to the advertisements and
notices given in this case, it will be apparont that these proceedings are most oppress-

ively ez parte, and dangerous to the citizen.

But while these procecdings are thus fatslly defective in form, we insist that in
fact the city has no power under its charter and the constitution and laws of this state

to levy this assessment on the property of these few plaintifls in error Lo completa

public w. rk

These proceedings are substantially conformable to the provisions of chapter 7
¢ity charter, page 38, but this chapter only applies to the four classes of “ public im-
provements™ enumerated in section 1 of that chapter, none of which either expressly
or by any sort of implication include the dredeing or deepening of the Chicago River

and its branches,

The provisions of this eliapter 7 only apply to the elass of improvements therein

yamved and these are all in theie pature local, and ditter widely from the improvemeat,
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| of public navigable waters which are nsed by the whole community, and the cost of |
| -
i which should iu justice be borne by the public at large,
| . ke |
This construction of the Jaws and city charter works no harm or inconvenience |
to the city or the public interests, We do not doubt the power of the city to order
and make this improvement but we insist that the work of deepening the bed of the i
I river and its branches is of a public nature which should be done ou of the general i
I
funds of the ecity, and as the Legislature has seen fit to prescribe the mode of widen- 'r
- ing the river and its branches, aud of condemning property for that purpose, but has |
not pointed out anv particular mode of defraying the expenses of deepening the bed |[
of the river, it is a fair and inevitable presumption that this kind of public improve- |
ment, should be done and paid for as a publie work ont of public funds. r
F
o
1 :
Itis not to be presumed thit the Legisltare intended to grant to the city of r
,'4 Chicago, any unconstitutionul powers, and to hold that a work of this kind so public [
3 anid geveral in its character and nccessity, g0 costly and so burdensome if horne by !
-only a few individuals, who may be linble by the mistakes or worse of ussessors and b
- designing spaculators to be deprived of their entire property in ripuiiun lots under the [_
5 pretence of spevinl nssessments, is a fit cluss of public improvements to be paid for by :
; a few individunls scems to us piainly in conteavention of sections 2 and 5 of article 9, |
B {
of our state coustitution which say that taxes for corporate purposes suall be uniform, i
o4 in respect to persons and property, within the juris liction of the body imposing the |

same. |
3 )
& |
8 r
It is not © uniform™ to compel ten citizens out of one hundred to pay for an im- 1
¢ provement general and publie inits character, like improving a public navigable river.

- A i ey b
b Nor is it uniform in respaet of property to assess upon lots adjoining such a river, the :
= B

o cost of a work which when done enures to the benefit of the entire corporate body kd
X ?
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doing the work, this mode is unequal both in respect to persons and property, and a
violation of the rule of that equality of berefit and burden, which is intended by sec,

5, art, 9 of our constitution.

No authoritise need be cited to prove that a corporation whether municipal or
private is strictly limited o the exercise of the powers which are specifically conferred
upon it, and that the oxercise of corporate iranchises being restrictive of individual

rights cannot be extended beyond the letter aud spirit of the act of incorporation,

Beatty vs Lessees of Knowler, 4 Peters, 168,

And wae insist that no where in the city charter of the city of Chicago is the
power expressly and plainly given to assess upon individual property the cost of deep-
ening the bed of the river, and when the court considers the fact that the river is by
law a publie navigable highway, open to all citizens of this and other states, that the
cost of deepening its bed as appears from this very record involves & very heavy ex-
peudi'lura of money which, if these proceedings are susmiuled may, without notice in
fact, to any individual or any opportunity of being fairly heard, be imposed as an on
erous burden upon his land and lots in the discretion or indiscretion of an ex parte tri-

bunal, we think the court will be vers eautious in holding that such a dangerous and

tremendous power is given by implication.

T'hese commissioners were appointed to assess the cost of the work upon the real
estate deemed benefited by the improveinent, while the benefit whatever it muay be is
Ly them at once charged upon the adjacent real estate and required to be paid by the

of '3 " = L .
owners thereof, which seems to usa very unequal way of sharing burdens and benefits

resulting from a public improvement,

As to the second evror assizned, 1 will appear from gec. LU, page 35, ani so0 4
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page 39, of the city charter that the commissioners who are appointed to assess the
damages resulting from opening streets and alleys, and in ecase of other public im-
provements are required to retnrn their assessment roll to the common council within

' forty days after their appointment, and sec. 9, page 159 of the ordinances relating to .

assessments requires the return to be made within the same period.

"The commissioners in this case were appointed Nov. 24th, 1856, page 1 of ab-
stract and reference to record. They returned their assessment roll Feb. 21st, 1857
page 2 of abstract and no extension of the time for making their return was ever

granted, so far as appears from the record.

1s this requirement merely a directory one, or is it a limitation upon the power

1 of the commissioners uot to proceed after the expiration of the forty days ?

B e e

If imperative the following cases are full to the point that a failure to make
their return within the time fixed by law, vitiated the assessment.

Billings vs. Detten, 15 Illinois, 218
3 Marsh vs. Chesnut, 14, Illinois, 224.
Hough vs, Hastings, 18 Illinois, 316,

3 There is good reason for holding this an imperative requirement of the stat- |

utes and ordinances. The proceedings are in & measure ez parie, and the law must

¥ : " be strictly complied with.

-
L
B 1 gt —

In case of opening streets and alleys, and of other improvements, upon the

inception of the proceedings, the attention of persons interested, whose property is
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to be taken or affected by the assessment, is presumed to be called to the proceed-
ings by the action of the common council, in giving notice of their intention to un-
dertake the improvements ond election of commissioners, Lo assess the damages and
benefits resulting thevefrom. However insufficient the notices or advertizements
may be, they are still presumed to be brought home to the property owner, that he
may object to the proccedings for want of form or substance. Nov, how long shall
liis attention be required, and he compelled to watch the proceedings of the couneil
and commissioners? He ought not for an indefinite period, for no new notice being
given, he cannot know at what time the commissioners may complete their works
and make returns of their proceedings. If they delay beyond the forty days
al'owed them, as in this case, forty-nine days, without leave first obtained for that

purpose, what limit shall be fixed within which they shall make return?

Forty days would seem to be sufficient in a city to do this business, and to give
ample time for commissioners and property owners to discharge their duties, and
exercise their rights, and sufficiently long to require the property holder to watch

the proceedings of an ex parie tribunal, which has an almost unlimited power over

bis property.

We insist that the law has fixed a reasonable time, within which this work
shall be done ; that in view of the ex-parte character of these proceedings, the
strictness required in the exercise of special, corporate powers, the public good, and
the absolute safety of the citizen, the court should construe this provision of the
statute ng imperative, and fixing a limitation upon the power of the commissioners,
which they ought not to be alluwed. to pass; and that more especially, as within that

limitation they have ample opportunity and time to discharge their duties to the

public and the citizeu.

The 8d assignment of error calls in question the sufficiency of the notices and

advertisements made in the course of the proceedings.
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By an oversight there is no copy of the advertis :ments or notices in the ab-

strnet, but what these in fael were, will appear by & reference to pages 3 and 4 of
assessment roll, and which plaintiffs in ervor admit are in couformity with the
ordinances fixing the forms of these notices on pages 157 and 159 of Municipal

Taws, above referred to.

This is an important point, and we wish it earefully considered, for, under these

1z these proceedings, there is not, from

ements, and the mode of conductil
ed, nor in aoy

sonal notice to persons whose property is affect

property designated by name or descrip-

advertis
first to last, any per
of the ndvertisements are cither persous or

tion, other than that “ of all persous interested.”

Section 2, page 32, relating to the opening streets and alleys, says that ““ the
council shall give notice of their inteution to take land, &c., to the owner

commen
¥ This is in cases where lnnd is taken,

or owners thereof, by publication, &e.

e commissioners are directed to give notice “ to all per-

By sec. 3, page a3, th
the premiscs, and make assessments, &e. Now,

cons interested,” that they will view
Plaiuly those whose pro
oll as those whose property is taken altogether.—

who are ‘‘peraons interested 2" perty’is assessed for the pay-

\nent of damages und benefils, as W

ade their nssessments, are to return their report to the

The commissioners having m
common council, who are to give notice thatit lias been returned. Sec. 11, page 35,
and call for objections to be made in a certain time, or the report will be eonfirmerl

The same notices are required in sections 4-6, page 39, in case of improve-

wents enumerated in chaptér 7.
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Now, look at the noticas preseribed in see. 6, page 157, wmul see 9, page 159,
aud the notices actually given in the case under consideration, as appears in pages
9-8-4 of nssessment Toll ; and sappose notice was in fact given ™ A,” that his lot
| would be condemned, for the purpose of opeuning n street, and that he is, in fact,
cognizant of every step taken by the officers, in which ease he has no cause of com-
plaint, but the commissioners, in the exorcise of their discretion, assess ** B's” lots
2 and 3 $200 and $100 for benefits arising from the condemnation of * A's"” lot |,
and what is very likely, and does often happen iu practice, the commissioners im-
pose o sliding scule of assessments upon the neighboring property fov benefits
which, in their judgment, will euure to it Plainly these parties who are thus assessed,
are * persons inferested,” but how shall they find it out?

-]

The preliminary notice required by chapter G, sec, 2, page 42, did not include
these parties, and could nog, for it was impossibie to know who would be assessed
until the assessment was made, aud when made and returned, of course all persons
whose property was either condemued or assessed, are interested.  But it is unrea-
sonable to require the whole community to stand on watch for assessments upon
property more or lees remote from the site of public improvements, to see how far
the “discretion” of tlie commissioners will extend for the purpose of assessing ben-

clits and damages.

In regard to the genef‘ul State and County taxes, there is, by a public law, &
time fixed when the collector shall call on the citizen to pay his taxes, and when

the eitizen knows they must be paid.

But, in case of spevial taxes, no such time is fixed. The proceedings are er
parle; their institution unknown to the citizen, as in all cases under chapter T,
page 39, and generally under chapter 6, page 32 ; certainly in all cases where ben-

efits and damages are nssessed npon the neighbering property, and as in the’ pre-
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sent case, the first notice to the citizen is that his property has been assessed—the

assessment confirmed, a judgment entered against his property for that amount, and

that it will be sold to pay it unless he pays it.

He lies bad no day in conrt, no notice that a demand was made upon him until

it was fixed.

L

We insist that a fair construction of see. 3 and 11, chap. 6, pages 33 and 83,
and sec. 4 and 6, chap. 7, page 32, requires that at some stage of the proceedings
prior to the confirmation of the assessment, notice should be given either to the per-
gons by name or by a deseription of the property affected ¥ to all persons interested.”

Probably the most convenient way and time of doiug this isupon the return of the
assessmeut roll, as then it fully appears who are interested, aund w netice deseribing
either persons or property affected by the assessment, or both would be in apt time to

protect the interests of the public and the citizen.

The confirmation of the report of the commissiosers is in the nature of a judg-
ment, see, 11, page 35, and sec. 7, page 40, it is made fingl upon the parties inter-

eated.

This construction of these sections, and thus giving notice to the persous iuter-
ésted, will, it appears to us, preserve public interest-and private right, and any other

will be likely to do wrong to all persons interested.
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o As to authority on this point, see

¥

] Eastman vs, Litide, 5 N, H,, Rep. 200.

f Webtster vs. Reed, 11 How, U, 8. 437.

l .

j

1

'1 And in every case where extraordinary powers are claimed and exercised it has
I always been held that the greatest strictness is required in the regularity of the pro-
i

ceedings and notice * to persons interested.”

And wa cannot think it wes ever he intention of the Legislature, to author-

ize any tribunal or body of men to take, for public purposes the property of the citizen ;
without giving him at some stage of the proceedings, a day in court, a place and time ;
to be heard before a final judgment or order was entered ngainst him, but that all i
persons interested should be notified by natne, or in some other way, of the pen- .
dency of the proceedings which subjected them to heavy payments of money, or loss i
of their property in consequence of a want of notice. i

SAM. W. FULLER, ;

Counse] for Plaintifis in Error.
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