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STATE OF ILLINOIS, ss.
{ IN THE SUPREME COURT,

Ottawa Term, A.D. 1861.

JOHN L. GRISWOLD,
V8.
THE BOARD OF TRUSTEES 1 Appeal from Peoria.
OF
PEORIA UNIVERSITY.

ARGUMENT OF JOHN D. ROUSE,
FOR THE APPELLANT.

This was an action brought upon an alleged subscription by the
appellant, of six hundred dollars, “for the erection of buildings
and defraying the expenses of putting in operation the College of
the Synod of Illinois, at Peoria;”—for a balance of three hundred
dollars claimed to be due thereon.

Several iniportant questions arising in the case, meriting consid-
eration, it is proposed briefly to examine.

Is there such a corporation as the plaintiff ? No acceptance of
the Charter by the corporators, was shown. The charter runs to
the corporators named, only; and not to their associates and suc-
cessors. 'The records offered to prove an organization under the
charter, were not original. No loss of the original was shown, nor

was their non-production accounted for. The witness testifying

upon that point did not Iknow whether those offered in evidence

were even copies of the original record, or not. The first meeting

was in March 1855.
evidence shows that the records produced were not copied from

The suit was commenced in 1859, and the
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the original a year before the suit was brought. They were cdpied
from, or more probably written from recollection of the original,
three years or more after the original record of the first meeting
was made. The evidence shows an appointment of a Secretary at
said first meeting. His duty was to record the proceedings thereat,
and in the absence of any proof to the contrary, it is reasonable
to presume that he performed that duty. The appellees profess to
produce a copy of the record so written by the said secretary, and
the court below admitted, contrary to law, such alleged copy, with-
out proof of the loss of the original, or that it was in fact a copy.

Such alleged copy, so admitted, against objections, shows that
but fourteen charter members were present at the first meeting :
and the adoption by them, of rules, regulations, &e. The number
of co'rporators is thirty. An acceptance by a majority, in their
associate capacity, was absolutely necessary; yet this was not
shown. * (dngel & Ames on Corporations, 67, 68.)

‘T}le instrument which is the foundation of this action is not the
original subscription of the appellant. In the language of a wit-
ness, it is a copy of a copy. The name of the :ppecl,lant is the
sccc?nd on this subscription paper. Dr. Rouse testifies that he
copied the first eight names thereon, in order to show them and get
subscriptions. The subscription paper produced sh e

should have been

excl 7 jur
: xcluded from the jury. Ttwas but secondary evidence. No rule
18 better settled than that the best ev

. - idence the natur the o
will admit of must alw ure of the case

Er i ays be produced. The best evidence of the
s : ;1b1 ;m 1contract, is the writing itself. A foundation
* must be laid, before se i .
. secondary evidence can 1 it
No foundation was Jaid in this ease e
I.s 1t contended that because the appellant
cution, under oath, he

paper, in ey

: did not deny its exe-

el ;1011 d not object to the introduction of this
2 1e rule requiring sucl i

: 4 1 denial o cecu-

tion of an Instrument, being the found": o

i : 1tior g b} 3
bome Aot s k 1 of an action, does not
appellant does not deny a subscription for

the purposes resai i
; h[; 'I‘)1 5 h:f‘(tne;md, but insists he has paid such subseription
H d o © demand the exclusion of an instrument, shown
3

3

to be a copy, not of the original, but of another copy, when the
non-production of the original was not accounted for. Yet the
Circuit Court admitted such copy, and instructed the jury that the
appellant, not having denied its execution, under oath, was not en-
titled to dispute it, and refused to instruct them, that the best evi-
dence of the contents of a written contract or subseription is the
original writing or subscription itself: and that if they believed
from the evidence that the subscription list offered in evidence was
not the original, but a copy thereof, and thatno loss or destruction
of the original was shown, that the copy itself is not evidence of a
subscription being made by the defendant below.

Mr. Smith, a witness for the plaintiff below, says there were
several other papers that had the appellant’s name copied on them.
Under the ruling of the Court below, a recovery might be had
against the appellant, on each of them.

The subscription was not payable to the appellees. The sub-
seription was evidently for the benefit of the College of the Synod
of Illinois, at Peoria. If there is a patent ambiguity in the descrip-
tion, it cannot be explained. (Dougherty v. Purdy, 18 Ills., 208.)

There was no proof showing a latent one. There is no ambiguity
in the deseription. There was some evidence that the board of
trustees of said University were under the care and supervision of
the Synod, but we are not therefore to presume that it is the Col-
lege of the Synod. If the subscription was ever valid, it will still
be so, to whoever is the Synod, notwithstanding this suit. Yet
the Court refused to instruct the jury that if they believed from
the evidence, that the subscription sued on, was by its terms made

payable to the Synod of Illino s, they should find for the defendant

below.

But there is no p
is analogous to a promissory note with no payee, upon which no

action can be supported :—for who shall sue? The instrument

must show upon its face t
(Mayo v. Chenoweth, Breese 153.)  Yet the Court

ayee whomsoever, and it is therefore void. It

o whom it is payable, or no action will

lie thereon.
refused so to instruct the jury.




4

No consideration for the agreement appears upon the face of the
instrument, neither was any proved. If the appellant was not ben-
efitted, and the payee, if there is any, incurred no obligation, or
suffered no inconvenience or prejudice, it is a nudwm pactum. If
the subscription is claimed asa gift, it could not take effect, be-
cause there was no delivery. A gift of personal property is incom-
plete without a delivery, or something equivalent thereto. Without
such delivery no title passes, nor will an action lie therefor. (Peo-
ple v. Johnson et al, 14 Ills., 342.)

If a man gratuitously promises another to give him a sum of
money on a future day, this is a nudwm pactum and cannot be en-
forced at law. “The object of the law is rather to give cffect to
contracts founded upon mutual exigencies of society, than to com-
pel the execution of a voluntary engagement or mere donation.”
(Comyn on Contracts, 3rd Am. ed., 12)

But admitting, for the sake of the argument, that the subscrip-
tion is a valid subscription to the appellees, they have still failed to
show a right to recover thereon. No assessment, or any authorized
call was ever made upon the subscribers for their ratable portion
of the amount subscribed. Where the power to require payment
from subseribers is vested in a board of directors, an action will
not lie to recover installments, until the board has directed the call
to be made, and due notice of the amount, and time and place of
payment, have been given. This is the language of the Supreme

Court. (Banet v. The Alton, & Sangamon R. R. Co., 13 Ills.,

513.—Spangler v. Indiana & Illinois Central Railway Co.,
21 Ills., 277.)

But they seck by law to compel the appellant to pay his subscrip-

tion in full, while other subseribers have not been legally called upon

for, nor paid any part of theirs, The evidence shows that through the
mismanagement and neglect of the appellees, the building was par-
tially destroyed, and the enterprise, for the time being, abandoned,
probably never to be resumed. The building has been leased to
the School Inspectors of the City of Peoria, for a term of years.

By the terms of the subscription, the money was to be paid as re-

b

quired to meet the expenditures for the purposes therein named,
one of which is the expenses of putting said College in operation.
The appellees show that the buildings are not yet completed, and
that there is no reasonable prospect of the College ever being put
in operation. Yet they seek to recover the full amount of the ap-
pellant’s subscription now.

The appellees show that the appellant originally subscribed three
hundred dollars. Itis in evidence that he has paid his original
subscription. They allege that he made an additional subscription
of three hundred dollars. The copy admitted as an evidence
thereof, shows a subscription of siz: hundred dollars. Could this
be a copy of the original? Where is his subsequent subscription
of three hundred dollars? The appellees did not produce it. Yet
the Circuit Court admitted this alleged copy of the original sub-
scription, to prove a subsequent additional subscription.

The evidence shows, that if any such additional amount was so
subscribed by the appellant, it was upon the conditions that he
should be discharged from acting as a member of the board, and
from his subscription for scholarships. Yet the appellees failed to
show that these conditions have been complied with. On the con-
trary, it is in evidence that the appellant was regularly notified to
attend each meeting of the board.

No evidence was given of an acceptance of the subscription
upon the terms proposed. There was no mutuality, without whick
there is no contract. (Chitty on Contracts.)

There was no evidence of an agreement by the appellees to re-
lease the appellant from his subscription for scholarships, which he
could enforce at law. The conditions were precedent, and it was
incumbent upon the plaintiffs below to show their performance.
Not having done so, they could not legally recover upon such ad-
ditional subscription.

The errors committed by the Circuit Court are apparent. The
admission of an alleged copy of the appellnul_:’s original subserip-
was shown, to prove such subserip-

tion, when no loss of the latter

tion. was contrary to law, and manifestly injurious to the appellant.
A ol
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The instruction given to the jury on behalf of the appellees, that
the appellant not having denied the execution.of the subscription

paper, under oath,, was not entitled to dispute, what'was shown '
by themselves, to be only a copy, was.clearly erroneous.

The refusal ofsthe Court to instruct the jury, that if no payee
was named in the instrument, or could be. ascertained from the
face thereof, they should find for the defendant below, was un-
authorized by law. The jury should have been instructed, as
prayed by the appellant, that a corporation-cannot enforce a sub-
scription made for its benefit, without consideration, unless a spe-
cial power so to do.is conferred upon them by their charter or by
statute law. - The jury should have been instructed, as prayed by
the appellant, that there is no law authorizing the Board of Trus-
tees of, Peoria University to sue upon, and enforce subscriptions,
made to them without consideration. The jury should have been
instructed, as prayed by the appellant, that if they believed the
subscription was intended as a donation to the appellees, such gift
~could not be enforced at law. Yet the Circuit Court refused these
instructions which the appellant was entitled to have given to the
jury, and therefore the judgment upon the verdict rendered by
that jury, should be reversed. Because no assessments or any au-
thorized call was ever made upon, nor any notice given of the time
and place for payment thereof, to the subseribers, said judgment
.should be reversed. For that the instrument was neither payable
to the plaintiffs below, nor the suit brought in -the name of the
payee, for their use, said judgment should be reversed. Because the
plaintiffs below are not a corporate :body, and have mot authority
to sue, said judgment should he reversed, annulled, and for nought
held, and the appellant restored to all things he has lost by reason
thereof. JOHN D. ROUSE,

: Of Counsel for Appellant.
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This was an action brought upon an alleged subscription by the
appellant, of six hundred dollars, “for the erection of buildings
and defraying the expenses of putting in operation the College of
the Synod of Illinois, at Peoria ;”—for a balance of three hundred
dollars claimed to be due thereon.

Several important questions arising in the case, meriting consid-
eration, it is proposed briefly to examine.

Is there such a corporation as the plaintiff ? No acceptance of
the Charter by the corporators, was shown. The charter runs to
the corporators named, only; and not to their associates and suc-
cessors. The records offered to prove an organization under the
charter, were not original. No loss of the original was shown, nor
was their non-production accounted for. The witness testifying
upon that point did not know whether those offered in evidence
were even copies of the original record, or not. The first meeting
was in March 1855. The suit was commenced in 1859, and the
evidence shows that the records produced were not copied from
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the original a year before the suit was brought. They were copied
from, or more probnbly written from recollection of the original,
three years or more after the original record of the first mecting
was made. The evidence shows an appointment of a Secretary at
said first meeting. His duty was to record the proceedings thereat,
and in the absence of any proof to the contrary, it is reasonable
to presume that he performed that duty. The appellees profess to
produce a copy of the record so written by the said secretary, and
the court below admitted, contrary to law, such alleged copy, with-
out proof of the loss of the original, or that it was in fact a copy.

Such alleged copy, 80 admitted, against objections, shows that
but fourteen charter members were present at the first meeting:
and the adoption by them, of rules, regulations, &e. The number
of corporators is thirty. An acceptance by a majority, in their
associate capacity, was absolutely necessary; yet this was not
shown. (dngel & Ames on Corporations, 67, 68.)

The instrument which is the foundation of this action is not the
original subscription of the appellant. In the language of a wit-
ness, it is a copy of a copy. The name of the appellant is the
second on this subscription paper. Dr. Rouse testifies that he
copied the first eight names thereon, in order to show them and get
subscriptions. The subscription paper produced should have been
excluded from the jury. It was but secondary evidence. No rule
is better settled than that the best evidence the nature of the case
will admit of must always be produced. The best evidence of the
terms of a written contract, is the writing itself. A foundation
therefor must be laid, before secondary evidence can be admitted.
No foundation was laid in this ease.

Is it contended that because the appellant did not deny its exe-
cution, under oath, he could not object to the introduction of this
paper, in evidence? The ryle requiring such denial of the execu-

tio an instr . 5 :
n of an instrument, being the foundation of an action, does not

apply in his case. The appellant does not deny a subseription for

th - SR : 2 5
He hpulp oses aforesaid, but insists he has paid such subseription.
e ari 5 3

ad a right to demand the exclusion of an instrument, shown
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to be a copy, not of the original, .but of another copy, when the
non-production of the original was not accounted for. Yet the
Circuit Court admitted such copy, and instructed the jury that the
appellant, not having denied its execution, under oath, was not en-
titled to dispute it, and refused to instruct them, that the best evi-
dence of the contents of a written contract or subscription is the
original writing or subscription itself: and that if they believed
from the evidence that the subscription list offered in evidence was
not the original, but a copy thereof, and that no loss or destruction
of the original was shown, that the copy itself is not evidence of a
subscription being made by the defendant below.

Mr. Smith, a witness for the plaintiff below, says there were
several other papers that had the appellant’s name copied on them.

Under the ruling of the Court below, a recovery might be had

against the appellant, on each of them.

The subscription was not payable to the appellees. The sub-
scription was evidently for the benefit of the College of the Synod
of Tllinois, at Peoria. If there is a patent ambiguity in the deserip-
tion, it cannot be explained. (Dougherty v. Purdy, 18 Ills., 208.)

There was no proof showing a latent one. There is no ambiguity
in the description. There was some evidence that the board of
trustees of said University were under the care and supervision of
the Synod, but we are not therefore to presume that it is the Col-
lege of the Synod. If the subscription was ever valid, it will still
be so, to whoever is the Synod, notwithstanding this suit. Yet
the Court refused to instruct the jury that if they believed from
the evidence, that the subseription sued on, was by its terms made
payable to the Synod of Illino s, they should find for the defendant
below.

But there is no payee whomsoever, and it is therefore void. It
is analogous to a promissory mnote Wwith no payee, upon which no
action can be supported:—for who shall sue? The instrument
must show upon its face to whom it is payable, or no action will
lie thereon. (Mayo v. Chenoweth, Breese 153.) Yet the Court

refused so to instruct the jury.
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No consideration for the agreement appears upon the face of the
instrument, neither was any PI'O\'ICd. If t.he appellant wa's n<?t ben-
efitted, and the payee, if there 580, Tm.:urred no obligation, or
suffered no inconvenience Or -prejudice, it is a nudum pactum. If
the subscription is claimed asa gift, it could not take e'ﬁ‘e.ct, be-
cause there was no delivery. A gift of personal property is incom-

plete without a delivery, or something equivalent thereto. Without

y no title passes, nor will an action lie therefor. (LPeo-

such deliver
ple v. Johnson et al, 14 Tlls., 342.) :
If a man gratuitously promises another to give him a sum of

money on a future day, this is a nudwm pactum and cannot be en-
forced at law. “The object of the law is rather to give effect to
contracts founded upon mutual exigencies of society, than to com-
pel the execution of a voluntary engagement or mere donation.”
(Comyn on Contracts, 3rd Am. ed., 12)

But admitting, for the sake of the argument, that the subscrip-
tion is a valid subscription to the appellees, they have still failed to
show a right to recover thereon. No assessment, or any authorized
call was ever made upon the subscribers for their ratable portion
of the amount subscribed. Where the power to require payment
from subscribers is vested in a board of directors, an action will
not lie to recover installments, until the board has directed the call
to be made, and due notice of the amount, and time and place of
payment, have been given. This is the language of the Supreme
Court. (Banet v. The Alton & Sangamon R. R. Co., 13 Ills.,
513.—Spangler v. Indiana & Illinois Central Railway Co.,
21 Ills., 2171.)

But they seck by law to compel the appellant to pay his subscrip-
tion in full, while other subseribers have not been legally called upon
for, nor paid any part of theirs, The evidence shows that through the
mismanagement and neglect of the appellees, the building was par-
tially destroyed, and the enterprise, for the time being, abandoned,
probably never o be resumed, The building has been leased to
the School Inspectors of the City of Peoria, for a term of years.
By the terms of the subscription, the money was to be paid as re-

9

quired to meet the expenditures for the purposes therein named,
one of which is the expenses of putting said College in operation.
The appellees show that the buildings are not yet completed, and
that there is no reasonable prospect of the College ever being put
in operation. Yet they seek to recover the full amount of the ap-
pellant’s subscription now.

The appellees show that the appellant originally subscribed three
hundred dollars. Ttis in evidence that he has paid his original
subscription. They allege that he made an additional subscription
of three hundred dollars. The copy admitted as an evidence
thereof, shows a subscription of siz hundred dollars. Could this
be a copy of the original? Where is his subsequent subscription
of three hundred dollars? The appellees did not produce it. Yet
the Circuit Court admitted this alleged copy of the original sub-

- seription, to prove a subsequent additional subscription.

The evidence shows, that if any such additional amount was so
subscribed by the appellant, it was upon the conditions that he
should be discharged from acting as a member of the board, and
from his subscription for scholarships. Yet the appellees failed to
show that these conditions have been complied with. On the con-
trary, it is in evidence that the appellant was regularly notified to
attend each meeting of the board.

No evidence was given of an acceptance of the subscription
upon the terms proposed. There was no mutuality, without which
there is no contract. (Chitty on Contracts.)

There was no evidence of an agreement by the appellees to re-
lease the appellant from his subscription for scholarships, which he
could enforce at law. The conditions were precedent, and it was
incumbent upon the plaintiffs below to show their performance.

" Not having done so, they could not legally recover upon such ad-

ditional subscription.

The errors committed by the Circuit Court are apparent. The
admission of an alleged copy of the appellant’s original subscrip-
tion, when no loss of the latter was shown, to prove such subscrip-
tion, was contrary to law, and manifestly injurious to the appellant.




o
The instruction .given to the jury on behalf of the appellees, that
the appellant not having denied the execution of the subscription
paper, under oath, was not entitled to dispute, what was shown
by themselves, to be only a copy, was clearly erroneous.

The refusal of the Court to instruct the jury, that if no payee
was named in the instrument, or could be ascertained from the
face thereof, they should find for the defendant below, was un-
authorized by law. The jury should have been instructed, as
prayed by the appellant, that a corporation cannot enforce a sub-
seription made for its benefit, without consideration, unless a spe-
cial power so to do is conferred upon them by their charter or by
statute law. The jury should have been instructed, as prayed by
the appellant, that there is no law authorizing the Board of Trus-
tees of Peoria University to sue upon, and enforce subscriptions,
made to them without consideration. The jury should have been-
instructed, as prayed by the appellant, that if they believed the
subscription was intended as a donation to the appellees, such gift
could not be enforced at law. Yet the Circuit Court refused these
instructions which the appellant was entitled to have given to the
jury, and therefore the judgment upon the verdict rendered by
that jury, should be reversed. Because no assessments or any au-
thorized call was ever made upon, nor any notice given of the time
and place for payment thereof, to the subsecribers, said Jjudgment
should be reversed. For that the instrument was neither payable
to the plaintiffs below, nor the suit brought in the name of the
payee, for their use, said judgment should be reversed. Because the
plaintiffs below are not a corporate body, and have not authority
to sue, said judgment should be reversed, annulled, and for nought
held, and the appellant restored to all things he has lost by reason
thereof. JOHN D. ROUSE,

Of Counsel for Appellant.
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This was an action brought upon an alleged subscription by the
appellant, of six hundred dollars, “for the erection of buildings
and defraying the expenses of putting in operation the College of
the Synod of Illinois, at Peoria ; ’—for a balance of three hundred
dollars claimed to be due thereon.

Several important questions arising in the case, meriting consid-
eration, it is proposed briefly to examine.

Is there such a corporation as the plaintiff ? No acceptance of
the Charter by the corporators, was shown. The charter runs to
the corporators named, only; and not to their associates and suc-
cessors. 'The records offered to prove an organization under the
charter, were not original. No lpss of the original was shown, nor
was their non-production accounted for. The witness testifying
upon that point did not know whether those offered in evidence
were ceven copies of the original record, or not. The first meeting
was in March 1855. The suit Was commenced in 1859, and the
evidence shows that the records produced were not copied from
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the original a year before the suit was brought. They were copied
from, or more probably written from recollection of the original,
three years or more after the original record of the first meeting
was made. The evidence shows an appointment of a Secretary at
said first meeting. His.duty was to record the proceedings thereat,
and in the absence of any proof to the contrary, it is reasonable
to presume that he performed that d'uty. The appellees profess to
produce a copy of the record so written by the said secretary, and
the court below admitted, contrary to law, such alleged copy, with-
out proof of the loss of the original, or that it was in fact a copy.

Such alleged copy, so admitted, against objections, shows that
but fourteen charter members were present at the first meeting :
and the adoption by them, of rules, regulations, &e. The number
of corporators is thirty. An acceptance by a majority, in their
associate capacity, was absolutely necessary; yet this was not
shown. (dAngel & Ames on Corporations, 67, 68.)

The instrument which is the foundation of this action is not the
original subscription of the appellant. " In the language of a wit-
ness, it is a copy of a copy. The name of the appellant is the
second on this subscription paper. Dr. Rouse testifies that he
copied the first eight names thereon, in order to show them and get
subscriptions. The subscription paper produced should have been
fzxcluded from the jury. Tt was bus secondary evidence. No rule
‘S.bem"' settled than that the best evidence the nature of the case
will admit of must always be produced. The best evidence of the
terms of a written contract, is the writing itself. A foundation

therefor i { i :
: or must be laid, before secondary evidence can be admitted.
No foundation was laid in thig case.

Tsif o R
81t contended that because the appellant did not deny its exe-

cution, under oath, he could
paper, in evidence?
tion of an instrument

ot object to the introduction of this
The rule requiring such denial of the execu-
apply in this case Tl, being the foundation of an nction,‘ d(?cs not
the purposes a-fo.- e aPPC.Hant does not de'ny a sub501-1pt1.on. for
He had a right tlesald’ but insists he has paid such subscription.

81t 1o demand the eyclusion of an instrument, shown
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to be a copy, not of the original, but of another copy, when the
non-production of the original was not accounted for. Yet the
Circuit Court admitted such copy, and instructed the jury that the
appellant, not having denied its execution, undér oath, was not en-
titled to dispute it, and refused to instruct them, that the best evi-
dence of the contents of a written contract or subscription is the
original writing or subscription itself: and that if they believed
from the evidence that the subscription list offered in evidence was
not the original, but a copy thereof,-and that no loss or destruction
of the original was shown, that the copy itself is not evidence of a
subscription being made by the defendant below.

Mr. Smith, a witness for the plaintiff below, says there were
several other papers that had the appellant’s name copied on them.
Under the ruling of the Court below, a recovery might be had
against the appellant, on each of them.

The subscription was not payable to the appellees. The sub-
seription was evidently for the benefit of the College of the Synod
of Illinois, at Peoria. If there isa patent ambiguity in the descrip-
tion, it cannot be explained. (Dougherty v. Purdy, 18 Ills., 208.)

There was no proof showing a latent one. There is no ambiguity
in the description. There was some evidence that the board of
trustees of said University were under the care and supervision of
the Synod, but we are not therefore to presume that it is the Col-
lege of the Synod. If the subscription was ever valid, it will still
be so, to whoever is the Synod, notwithstanding this suit.. Yet
the Court refused to instruct the jury that if they believed from
the evidence, that the subscription sued on, was by its terms made
payable to the Synod of Illino s, they should find for the defendant
below.

But there is no payee whomsoever, and it is therefore void. It
is analogous to a promissory note with no payee, upon which no
action can be supported:—for who shall sue? The instrument,
must show upon its face to whom it is payable, or no action will
lie thereon. (Mayo v. Chenoweth, Breese 153.). Yet the Court

refused so to instruct the jury.
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No consideration for the agreement appears upon the face of the
instrument, neither was any proyed. If the appellant was not ben-
el

efitted, and the payee, if there is any, '%nt.:urred no obligation, ;:-
suffered no inconvenience or prejudice, it is a nudwm pactum.

the subscription is claimed asa gift, it could not take (iﬁ‘c.ct, be-
cause there was no delivery. A gift of personal property is 11'1(30111-
plete without a delivery, or something equivalent thereto: ‘Without
such delivery no title passes, nor will an action lie therefor. (Peo-
ple v. Johnson et al, 14 Tlls., 342.) . :

If a man gratuitously promises another to give him a sum of
money on a future day, this is a nudum pactum and czfnnot be en-
forced at law. “The object of the law is rather to give effect to
contracts founded upon mutual exigencies of society, than to .corr:
pel the execution of a voluntary engagement or mere donation.
(Comyn on Contracts, 3rd Am. ed., 12) :

But admitting, for the sake of the argument, that the subscrip-

tion is a valid subscription to the appellees, they have still failed to -

show a right to recover thereon. No assessment, or any ﬁllt]lOl‘lY:ed
call was ever made upon the subscribers for their ratable portion
of the amount subscribed. Where the power to require pnymcr.lt
from subscribers is vested in a board of directors, an action will
not lie to recover installments, until the board has directed the call
to be made, and due notice of the amount, and time and place of
payment, have been given. This is the language of the Supreme
Court. (Banet v. The Alton Sangamon R. R. Co., 13 Tlls.,
513.—Spangler v. Indiang & Iilinois Central Railway Co.,
21 Ills., 277.) :
But they seek by law to compel the appellant to pay his subserip-
tion in full, while other subscrihers have not been legally called upon
for, nor paid any part of theirs, The evidence shows that through the
mismanagement and neglect of the appellees, the building was par-
tially destroyed, and the enterprise, for the time being, abandoned,
probably never to be resumed, The building has been leased to
the School Inspectors of the City of Peoria, for'a term of years.
By the terms of the subscription, the money was to be paid as re-
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quired to meet the expenditures for the purposes therein named,

one of which is the expenses of putting said College in operation.

The appellees show that the buildings are not yet completed, and

that there is no reasonable prospect of the College ever being put

in operation. Yet they seek to recover the full amount of the ap-
pellant’s subseription now. '

The appellees show that the appellant originally subscribed three
hundred dollars. Itis in evidence that he has paid his original
subscription. They allege that he made an additional subscription
of three hundred dollars. The copy admitted as an evidence
thereof, shows a subscription of siz hundred dollars, Could this
be a copy of the original? Where is his subsequent subscription
of three hundred dollars? The appellees did not produce it. Yet
the Circuit Court admitted this alleged copy of the original sub-

- seription, to prove a subsequent additional subscription.

The evidence shows, that if any such additional amount was 50
subscribed by the appellant, it was upon the conditions that he
should be discharged from acting as a member of the board, and
from his subscription for scholarships. Yet the appellees failed to
show that these conditions have been complied with. On the con-
trary, it is in evidence that the appellant was regularly notified to
attend each meeting of the board.

No evidence was given of an aceeptance of the subseription
upon the terms proposed. There was no mutuality, without which
there is no contract. (Chitty on Contracts.)

There was no evidence of an agreement by the appellees to re-
lease the appellant from his subscription for scholarships, which he
could enforce at law. The conditions were precedent, and it was
incumbent upon the plaintiffs below to show their performance.
Not having done so, they could not legally recover upon such ad-
ditional subscription.

The errors committed by the Circuit Court are apparent. The
admission of an alleged copy of the appellant’s original subserip-
tion, when no loss of the latter Wﬂ-ﬂ Show.n, to-prove such subserip-
tion, was contrary to law, and manifestly mjunouls to the appellant,
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ury on behalf of the appellees, that
ion of the subscription

The instruction given to the J

the appellant not having denied the execut
h, was not entitled to dispute, what was shown

paper, under oat
by themselves, to be only a copy, Was clearly erroneous.

The refusal of the Court to instruct the jury, that if no payee
was named in the instrument, or could be ascertained from the
face thereof, they should find for the defendant below, was un-
authorized by law. The jury should have been instructed, as
prayed by the appellant, that & corporation cannot enforce a sub-
scription made for its benefit, without consideration, unless a spe-
cial power so to do is conferred upon them by their charter or by
statute law. The jury should “have been instructed, as prayed by
the appellant, that there is no law authorizing the Board of Trus-
tees of Peoria University to sue upon, and enforce subscriptions,
made to them without consideration. The jury should have been
instructed, as prayed by the appellant, that if they believed the
subseription was intended as a donation to the appellees, such gift
could not be enforced at law. Yetthe Circuit Court refused these
instructions which the appellant was entitled to have given to the
jury, and therefore the judgment upon the verdict rendered by
that jury, should be reversed. Because no assessments or any au-
thorized call was ever made upon, nor any notice given of the time
and place for payment thereof, to the subscribers, said judgment
should be reversed. ~For that the instrument was neither payable
to the plaintiffs below, nor the suit brought in the-name of the
payee, for their use, said judgment should be reversed. Because the
plaintiffs below are not a corporate body, and have not authority
to sue, said judgment should be reversed, annulled, and for nought
held, and the appellant restored to all things he has lost by reason
thereof. JOHN D. ROUSE,

Of Counsel for Appellant.
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IN THE SUPREME COURT, STATE OF ILLINOIS,
Third Grand Division, April Term, A. D. 1861,

JOHN L. GRISWOLD,
Vs,
THE BOARD OF TRUSTEE OF PEORIA UNIVERSITY. }

PLAINTIFE’S BRIEF.

The plaintift’ in the wial below, objected to the introduction of the subseription paper
offered in evidence, becauvse there was no consideration, because there was no payee—
because if there was any payee in the agreement it was the synod of lllinois and not
the plaintiff in the suit, and beeause it did not appear to be signed by the defendant be-
low:

First—The corporation derives 1ts power from the charter. The charter gives them
the right to receive gifts and donations, but does not give them power and enforce sub-

scriptions.
Laws of 1855, page.........

A merc promise to give money. or any other thing, does not invest the promisee with
any right of action. It must be delivered to be of any validity in law, and can be re-

voked at any time before delivery.
14 [l Rep. 343,

2 Kent; 438,
7 John. Rep. 26.

1t was at most only a promise to give on condition that certain things were done in
which the promisor had no intercst but in common with the public. Such an agreement
or promise is void and suit will not lie on it. Even if it were a promissory note given
on such consideration, want ot consideration might be pleaded to the note.
5 N. I, 558,
10 N. H. 281.

Second—It was a promiso to pay for erecting buildings of the synod of Illinois. It
then any payee was intended, it was the synod and not the Peoria University, and the
synod should have brought suit. The right to sue is vested solely in the name of the
party having the legal intevest and not in the party having the equitable interest.

1 Chitty Gen. Prac., page 7.
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A deed purporting to be made between two parties for the benefit of a third party,
the third party can not sue thereon.
14 III. R., 260,
8 Conn, R., 286,
16 Sec. & R., 237.

There was no mutuallity in this contract. The University was not bound by the terms
of the contract. There must be a promisce named in the contract on whom is imposed

a mutual obligation.
Breese, page 2; 103 and 155.

Third—The strong probabillity from the evidence was that the defendant never in
person subscribed the original subscription. If another put down his name he might
show the conditions on which the subscription was made without denying the execution

thereof under oath.
21 Tl 98.

Fourth—The testimony clearly showed that the instrnment sued on and introduced
in evidenze was not the original. Before iotroducing secondary evidence the plaintiffs
should have laid the proper foundation by proof of the loss and genuineness of the ori-
ginal, and that the utmost scarch possible had been made in good faith. The instrument
sued on, whizh was a copy, was admitted in evidence against the objection of the de-
fendant without any prel'minary proof of the loss of the original, or of any search
therefor, or any other proof whatever. The proof to establish the loss of a paper should
be addressed to the Court and does not relate to the contents of the paper.

The rule of law is that the best evidence must be given of which the nature of the
thing is capable. No cvidence should be admitted which presupposes better evidence
Lehind, in the party’s possession or power. The withholding of the better evidence
raises a presumption that if produced it would operate against the party offering the
sccondary evidence.

1 Peter's R., 591.

The proof in this case arises a strong presumption, at least, that there were conditions
to the original, and made it peculiarly important that every possible search should have
been made for the original before secondary evider.ce should be used.

If an instrument is lost the party must first prove its existence ; secondly, that a bona
fide search has been made for it in the place where it ‘s most likely to be found ; after

which his own affidavit of loss is admissible.
1 Green Ev., Sec. 558.

If the instrument belonged to the custody of a certain person, or is proved or may
be presumed to have been in another’s possession, they must be called and sworn to ac-

count for it.
1 Green Ev. 558.

In all cases the search must have been in the utmost good faith, and as thorough and

vigilant as if the paper were not found its benefit would be lost.
= 5 Gill R,, 113,

A party offering a copy in evidence must show that he has made every reasonable
effort to produce the original, and it is the duty of the party to state the facts and cir-
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cum:t::nces- from which the Court can draw eorrect conclusions on the subject, e
must show in detail what efforts he has made to produce the original that the Court ma
Judge whether it is in his power or control or not. .
20 II\. R., 131,
22 111 R., 445,

¢ The Dbill of exceptions fails to show that any foundation by affidavit or otherwise
was laid. There was no proof of the loss of the original, or search had been made or
that the original was not in the possession or power of the party offering it. No foun-
dation was laid making the copy ad:nissible either at common law or under the statute.’
20 Ill., 131,
5 Gill, 117,
20 I11., 59.

Unless proof is adduced of the loss or destruction, satisfactory to the Court, the evi«
dence as to the execution and contents cannot be submitted to the jury.
Phil. Ev., Cow. & Hill. notes, part 2, page 407.

Fifth—This is an instance of suit brought on a lost instrumeat—nothing appears, or
was alleged any where, but that suit was bronght on the original. If the proof shows
merely that the instrument was mislaid, the plaintiff must produee it before he can re-

cover.
4 Scam. 334,
Sixth—The plaintiff’ below offered evidence which was given to the jury against the
objection of defendant to show that the contract was for the benefi. of plaintift and not
for the benefit of the syno.l of Tllinois.
There is no difference of principle in the rules of interpretation between wills and

contracts with regard to ambiguities.
1 Green. Ev., Sec. 287.

If the ambiguity is patent then all the authorities are that it can not be helped by evi-
dence. But there is a latent ambiguity it may be explained by extrinsic evidence. The
intention can not be averred in support of a will except in special cases where the ob-
ject of the testator’s bounty or the subject of disposition (i e the person or thing intend-

ed) is described in terms applicabte to more than one person or thing.
Green. Ev. Sce. 291, note 2.

Where the deseription in a will of the person or thinx intended is applicable with legal
certainty to two or more objects, extrinsic evidence is .ulnn:mb:c to prove whicl of the
subjects were intended.
Jarman on Wiils, vol. 1, 361, n. 1.

13 Johnson, 518.

There were not any two objects proven to which the above rules would apply, con-
sequently there was no ambiguity whatever. The subscription was made for the pur-
pose for the ecrection of buildings of the synod of Illinois. To sustain their case they
attempted to prove moneys were used for the erection of buildings of the Peoria Uni-
versity. It was not ambiguous for the reason that it was expressed to be for the build-
ing of the erection of buildings of the syrod. Had the synod and University been one
and the same corporation, a different question would arise—but they offered proof to
show that the plaintiff constructed the buildings and were therefore entitled to the sub-
seription, to sue in their own name. This was not offering proof to explain an ambiguity.

M., WILLIAMSON, Att’y for PIff,
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IN THE SUPREME COURT, STATE OF ILLINOIS,
Third Grand Division, April Term, A. D. 1861,

JOHN L. GRISWOLD, }

VS.
THE BOARD OF TRUSTEE OF PEORIA UNIVERSITY.
PLAINTIFE’S BRIETF.

The plaintift in the wial below, objected to the introduction of the subseription paper
offered in evidence, because there was no consideration, becatse therc was no payee—
because if there was any payee in the agreement it was the synod of lllinois and not
the plintiff n the suit, and because it did not appear to be signed by the defendant be-
low :

¥irst—The corporation derives 1ts power from the charter, The charter gives them
the right to receive gifts and donations, but does not give them power and enforce sub-

scriptions.
Laws of 1855, page

A merc promise to give money. or any other thing, does not invest the promisee with
any right of action. It must be delivered to be of any validity in law, and can be re-

voked at any time before delivery.
14 [ll. Rep. 843,

2 Kent 438,
7 John. Rep 26.

It was at most only a promise to give on condition that certain things were done ir
which the promisor had no interest but in common with the publiec. Such an agreement
or promise is void and suit will not lie on it. Even if it were a promissory note given
on such consideration, want of consideration might be pleaded to the note.

5 N. H. 558,
1o N. H. 281.

Second—It was a promise to pay for erecting buildings of the synod of Illinois. It
then any payee was intended, it was the synod and not the Peoria University, and the
synod should have brought suit. The right to sue is vested solely in the name of the
party having the legal interest and not in the party having the cquitable interest.

1 Chitty Gen. Prac., page 7.
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A deed purporting to be made between two parties for the benefit of a third party,

the third party can not sue thercon.
14 1II. R., 260,

A - 8 Conn. R., 286,
16 Sec. & R., 237,

There was no mutuallity in this contract. The University was not bound by the terms
of the contract. There must be a promisee named in the contract on whom is imposed

a mutual obligation.
Breese, page 2; 108 and 155.

Third—The strong probabillity from the evidence was that the defendant never in
person subscribed the original subscription. If another put down his name he might
show the conditions on which the subscription was made without denying the execution

thercof under oath.
21 111, 98.

Fourth—The testimony clearly showed that the instrument sued on and introduced
in evidenze was not the original. Before iotroducing secondary evidence the plaintiffs
should have laid the proper foundation by proof of the loss and genuineness of the ori-
ginal, and that the utmost scarch pessible had been made in good faith. The instrument
sued on, whizh was a copy, was admitted in evidence against the objection ot the de-
fendant without any prel'minary proof of the loss of the original, or of any scarch
therefor, or any other proof whatever. The proof to establish the loss of a paper should
be addressed to the Court and does not relate to the contents of the paper.

The rule of law is that the best evidence must be given of which the nature of the
thing is capable. No evidence should be admitted which presupposes better evidence
behind, in the party’s possession or power. The withholding of the better evidence
raises a presumption that if produced it would operate agsinst the party offering the
sccondary evidence.

1 Peter's R., 591.

The proof in this case arises a strong presumption, at least, that there were conditions
to the original, and made it peculiarly important that every possible search should have
been made for the original before secondary evider.ce should be used.

If an instrument is lost the party must first prove its existence ; secondly, that a bona
fide search has been made for it in the place where it ‘s most likely to be found ; after

which his own affidavit of loss is admissible.
1 Green Ev., Sec. 558.

If the instrument belonged to the custody of a cerlain person, or is proved or may
be presumed to have been in another’s possession, they must be called and sworn to ac-

count for it.
1 Green Ev, 558.
In all cases the search must have been in the utmost good faith, and as thorongh and

vigilant as if the paper were not found its benefit would be lost.
5 Gill R,, 118,

A party offering a copy in evidence must show that he has made every reasonable
effort to produce the original, and it is the duty of the party to state the facts and cir-
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cumstances. from which the Court can draw corrcct conclusions on the subject. He
must show in detail what efforts he has made to produce the original that the Court may

judge whether it is in his power or control or not.
20 II. R, 181,

22 TIL. R., 445.

“The bill of exceptions fails to show that any foundation by affidavit or otherwise
was laid. There was no proof of the loss of the original, or search had been made or
that the original was not in the possession or power of the party offering it. No foun

t=) 0 =

dation was laid making the copy ad:issible either at common law or under the statute.”
20 Il1., 131,

5 Gill, 117,
20 II1., 59.

Unless proof is adduced of the loss or destruction, satisfactory to the Court, the evi-

dence as to the execution and contents cannot be submitted to the jury.
Phil. Ev., Cow. & ILill. notes, part 2, page 407.

Fifth—This is an instance of suit brought on a lost instrumeat—nothing appears, or
was alleged any where, but that suit was bronght on the original. If the proof shows
merely that the instrament was mislaid, the plaintiff must produce it before he can re--

cover.
4 Scam. 334,

Sixth—The plaintiff Lelow offered evidence which was given to the jury against the

objection of defendant to show that the contract was for the benefis of plaintiff and not

for the benefit of the synod of Tllinois.
There is no difference of principle in the rules of interpretation between wills and

eontracts with regard to ambiguities.
1 Green. Ev., Sec. 287.

If the ambiguity is patent then all the authorities are that it can not be helped by evis

But there is a latent ambiguity it may be explained by extrinsic evidence. The
will except in special cases where the ob-

(i e the person or thing intend-

dence.
intention can not be averred in support of a
ject of the testator’s bounty or the subject of disposition
ibed in terms applicable to more than one person or thing.

Green. Ev. Scc. 291, note 2.

ed) is descr
nin a will of the person or thing intended is applicable with legz‘ﬂ

Where the descriptio
extrinsic evidence is admissible to prove whicl of the

certainty to two or more objects,

subjects were-intended.
Jarman on Wiils, vol. 1, 361, n. 1.

13 Johnson, 518.

+ There were not any two objects proven to which the above rules would apply, con-
sequently there was no ambiguity whatever. The subscription was made for the pur-
pose for the erection of buildings of the symod of Tllinois. To sustain their case they
attempted to prove moncys werc ased for the erection of buildings of the Peoria Uni-
versity. It was not ambiguous for the reason that it was expressed to be for the build-
ing of the erection of buildings of the syrod. Had the synod and University been one
and the same corporation, a different question would arise—but they offered proof to
show that the plaintiff constructed the buildings and were therefore entitled to the sub-
seription, to sue in their own name. This was not offering proof to explain an ambiguity.
M. WILLIAMSON, Att’y for PIff.
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IN THE SUPREME COURT, STATE OF ILLINOIS,
Third Grand Division, April Term, A. D. 1861,

JOHN L. GRISWOLD )

V8. R : .
THE BOARD OF TRUSTEES OF | Appeal from Peoria.
THE PEORIA UNIVERSITY. |

PLATINTIFE’S BRIEF.

This suit was ¢ nmmmenced before a justice of the peace of Peoria county, Illinois,
and taken by appeal to the circuit court; where it was tried at the November term,
1860. A trial by jury was had, and verdict and judgment for plaintiffs for §300.

The suit was brought upon the following instrument: “We, the subscribers,
agree to pay the sum set opposite our respective names, for the erection of buildings
and in defraying the expenses ot putting in operation the College of the Synod of
Illinois at Peoria, to be paid as the money shall be required to meet the expendi-
tures as incurred for the purpose atoresaid.

Subseridrs’ Numes. ‘ 4 Amount Subscribed.
John Reynolds, : - $300
John L. Griswold, - = 600

Here foliow 74 other names as subseribers.

The defendant objected to the introduction of the same in evidence, because—
1st. There is no such corporation as plainti#f; 2d. There is no assessment proven
3d. It is not payable to the plaintift’; 4th There is no payee mentioned in the in-
strument; 5th. There does not appear any consideration for the agreement; Gth.
The instrument does not appear to be signed by the defendant, and appears on the
face thereof to have been altered since signed.

The court overruled the objections and admitted the instrument in evidence.

The plaintiffs then oftered in evidence the charter of the Peoria University, ap-
proved Feb. 4, 1855.

The plainitffs then called J. McCray S»urh, who testified, after the books of the
corporation had been produced and identified by him, as follows :—Am secretary of
board of trustees and one of exccutive committee of plaintifts. The books are
not the original records; did not see them written ; a better book was obtained and
records copied into these; don’t know where the original is; these records were not
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copied from the original a year before suit was brought; M. Farris, the original
secretary of the board, wrote these records; suit was commenced in 1859; I am
now clerk and treasurer of executive committee; I do not know that this is a copy
of the original record; is recognized by plaintiff as a correct copy ; I know nothing
more about it but by hearsay. First saw this record in the hands of the executive
committee ; have seen Farris write; this record is in his hand writing. Plaintiffs
organized under the charter in March, 1855. Am not interested in the suit ; plain-
owes me, and would receive the money as treasurer; it would go to pay workmen :
I advanced moncy on the faith of the subscriptions. (Here the witness executed a
release to the plaintiff for the money that would be recovered in this suit. Trus-
tees mentioned in charter had a meeting to organize, and appo’nted an executive
committee consisting in part of trustees in charter; we appointed president, secre-
tary and treasurer; this wasin March, ’55; they took some steps to do the business
for which they were organized. The board of trustees were under the care and
supervision of the synod of Illinois; the synod consists of a certain number of
presbyteries made up of churches of old school presbyterial church. (All of which
evidence was objected to but overruled by the court.) Board bought land and com-
menced building; purchased brick and material, &e. Some contracts were in:

b
writing; contract for the land was in writing, and Dbuilding com. made contracts in
writing with men. The building commiitec were appointed by executive com.; I
was one ot them.
Plaintiff' then offered in evidence the record alluded to by the witness, which

was admitted in evidence against the objection of defendant.

The record of first meeting shows 14 charter members p.esent ou of 303 adopted
rules and regulations, &e.  See pages 22, 23, 24, &c., up to page 35 of record.

The witness turther testified—The exccutive committee were chosen in March,
1855, and have continued ever since.  Plaintiff laid out about $6000; all their in-
debtedness yet unpaid is about $1600 due and unpaid ; is for ]ajring brick, casting,
iron, carpenters’ work, &e. Defendant was a member of the board of trustees and
attended the meetings for a time and was at the meeting called to organize, He
was a member of the executive and financial committees but did not act much; for
the last year not in the meeting at all. He was not present when site was selected ;
he was present when the citizens were called for subscriptions. The building was
to be erected for an institution of learning ; it was to be under the supervision ot
the synod of Illinois; I presume the defendant knew this. I am treasurer; the
indebtedness is over $1600. The site and improvements have since been leased or
contracted by plaintiff to the board of school inspectors of this city: I have the
contract between plaintift and school inspectors.

The plaintiff then offered the contract in evidence and which was read to the
jury against the objections of defendant.

The building was commenced in J une, ’57, was 60 feet one way, three stories
high, and was lett in that condition in fall of ’57, and blew down in May, ’58.
Plaintiff had no means to rebuild. Defendant paid $300 on subscription to the
building. Tf building had been enclosed think it would not have blown down.
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Cross examined—Synod was to raise $5000, Peoria churches to raise $5000; sy-
nod claims all outside of Peoria: Smith was agent of syno'l and plantift also, and
got donations and raised some subscriptions ; he was appoined by plaintifi’ to raise
subscriptions. T'he assets of plaintiff werc —

In Peoria, - - - - = = $ 4600
Springfield and Jacksonville, - - - = 730
Lands donated and sold, - - - - . 2100
Subscriptions got hy Swmith, - - - - 700

The whole indebtedness, including everything, was about $9000, of which $6000
was for improvemenis. The school inspectors are fo pay no rent. The schoo' in-
spectors paid $800, hesides about $400 which went to pay back interest on purchase
of land; they are to Lold the site and improvements three yeais. (twas not leased
for value but for protection. Defendant paid his subscription cheeriully until fall
before it blew down; he then claimed that the work was not going on. [ was told
plaintifi’ said he would subscribe $600 if they would release aiin from doing any-
thing more as a member of the board. [t wa: my business o notify the members
of the meetings; [ notified him to attend every meeting of the boavd. Plaintiffs
design going on with the institution it' they can get ueauns. Theie is a probability
that the institution and all properiy will go info the hands of the city. There has
never been any assessiments made against subseribers before suit brought, sior any
estimate in ary manner. At first the subscription of the defendant was 5300 and
6 or 7 scholarships. I think this is not the original supseription paper signed Dby
the defendant; it is a copy.

Plaintift then called J. K. Coorer, who testified as follows:~-I was one of the
original trustees; defendant was another. Think defendant was at the first meet-
ing but don’t recollect distinctly ; think defendant performed some duties at first,
after that he ceased to attend. There was an executive committee of 9; think de-
tendant was on that committce. Lands donated to plaintiff was sold for S§1500;
interest makes more now. The synod is connected with plaintiff and exercises su-
pervision ; they fill vacancies and clect professors with the board; the plaintiff
made reports to the synod; synod had a meeting in Peoria in fall of ’58 and con-
firmed action of plaintiff’ and determined to go on with the enterprise.

The plaintiff’ here rested the case.

The defendant then called Jon~x A. McCor, who testified as follows:—I was
preseut at the first meefing to organize. Defendant’s subscription was originally
$300. T am acquainterl with his hand writing : have often seen him write. (Wit-
ness was then shown the subscription paper offered in evidence by plaintiff.) This
is not the defendant’s hand writing. The conditions on which the defendant’s sub-
scription was raised from §300 to $600 were made and subseription increased in my
office. Smith, Farris, Coffee and others of trustees were ut my office at a meeting
of board; defendant objected to being put on the committee; wonld pay money
but refused to do the work. They then agreed that he slhould be exonerated from
active duties. He was to be released from his scholarships. [ don’t recollect what
was said about plaintiff running in debt; don’t know whether it was a condition
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that plaintiff’ should not run in debt or not. It was then said and agreed that he
should be released from his scholarships; I don’t know whether he was ever re-
leased or not. The subscription heading and defendant’s signature thereto is in the
handwriting of Dr. Rouse; this is not the original subscription.

Dr. Rousr, called by defendant, testified:—I wrote the heading of this subscrip-
tion; the second name on it is defendant’s; I wrote it also ; is not the original sub-
scription but is the second copy from the original and is a copy of a copy. Tlere
was a subscription paper previous to plaintifts’ organization, suhject to conditions,
to see what we could do. We then got the charter and drew up other subscription
papers and got some copied off on this, and I took this to get siguatures. [t was
first copied from the original and then ) took a copy of that. The first eight names
I copied in order to show and get subscriptions ; I copied them from a paper on the
table at a meeting held in the basement of the presbyterian church; defendant’s
subscription to the original was more than this in scholarships; he proposed to give
in money and be released from active duties; his subscription on the building was
on the first $ 250 and two scholarships.

Cross ewamined —I was at a meeting that he proposed to change his subscription
at the church; I was at the meeting at McCoy’s office once; there were two or three
mectings there.

Syrri recalled by defendant-—The value of scholarships was at first $400, after-
wards reduced to $300. I don’t know that defendaut was ever discharged from
any scholarships. I have been keeper of the records for about six months. I
don’t know how many scholarships detendant subscribed for. I think this subserip-
tion paper is not the original; I don’t know that this was ever presented to defend-
ant; it never was by me; I know there were several other papers that had defend-
ant’s name copied on. I looked for the original subscription but could not find it;
the subscription was taken oft and put on a boolk; that on the book was taken from
this. I have one other paper on which defendant subscribed $300.

Cross examined.—Farris was secretary before me; don’t know whether Farris has
the original or not; I don’t know whether this was copied from a copy or not;
don’t know whether there was any difference in the heading or not; there were
several subscription papers.

Joun A. McCoy recalled by defendant.—I know this subscription; we did not
have this present at my office when the change was made, but there was a change
made in the subscription. I cannot be certain that this is not the one; am not cer-
tain whether it was a list or subscription book; I think whatever it was that was
present had a list of scholarships also on it. Dr. Smith said at the meeting they
did not care for the scholarships, that when they got the building up they could get
scholarships subseribed for by rich men. My belief is that thisis not the paper

present.

Here defendant rested.
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II. W. Revnorps, called by plaintiff) testified :—This is the subseription paper
we had on the trial before the justice of the peace in this case.
Cross examined by. deff’¢.—Don’t know that defendant was present at the trial

before the justice; don’t know that this paper was ever shown to him or that he
ever saw it.

The defendant then moved to exclude the subscription paper read in evidence to
the jury as secondary evidence, but the court overruled the motion and detendant
excepted.

This was all the evidence.

The plaintiff then asked the following instruction among others which were
given by the court to the jury, to the giving of which defendant excepted :

6. The defendant in this suit not having denied the execution of the instrument
sued on under oath, he is not entitled to dispute the execution of said instrument
by himself in this case.

The defendant then asked the court to instruct the jury as follows, but which he
refused to do, and defendant excepted :

“The best evidence of the contents of a written contract or subscription is the
original writing or subscription itself; and if the jury believe, from the evidence,
that the subscription list offered in evidence on the trial of this cause is not the orig-
inal subscription list but a copy thereof, and that the plaintiffs have not shown the
loss or destruction of the original one, then and in that case the copy of itself is
not evidence of a subscription being made by defendant.”

“That before the copy of any obligation sued on carn be properly introduced in
evidence, the party offering the same must first prove the loss or destruction of the
original, as the case may be; and by proof that such party has made all diligent search
therefor in every place where the same could most likely be found; and if the
plaintiff has not made such diligent search fw the original, they will find for the
defendant.”

4. “The jury are instructed that if the jury believe, from the evidence, that this
subscription sued on was, by its terms, made payable to the synod of Illinois, they
will find for the defendant.”

4. If there is no payee named in the subscription, and the payee cannot be ascer-
tained from the face of the instrument sued on, you will find for the defendant.

7. In order to maintain an action on this subscription, it was necessary for the
plaintiff to show that assessments have been made by the corporation on all the
subscribers made for the same purpose, and each one would be bound to pay that
assessment; nor could either one of the subscribers be compelled to pay all his sub-
scription whilst others paid nothing, but each one would be bound to pay pro rata
on his subseription upon assessments made for that purpose.

8. The jury are instructed that if they believe, from the evidence, that the sub-
scription sued on was made by defendant to the plaintiff, and intended by the
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parties as a gift to the plaintiff, such contract or gift cannot be enforced by the
plaintiff’ against the deferdant.

9. “A corporation cannot enforce a subseription made for its be.:efit without con-
sideration, without their charter or some act of the legislature or statute law gives
them the power to enforce the same.”

The jury are instructed that there is no law authorizing the Board of Trustees of
Peoria University to sue upon and enforce subsersptions made o them without con-
sideration; and if the jury believe, from the evidence, that the instrument sued on
is a mere subscription, made without any other consideration than the public good
or welfare that may result from the project if completed, you will find for the de-

fendant.
Verdict tor plaintiff §300.

Plaintift moved for new trial becanse —

1. The verdict is contrary to law.

2. The verdict is contrary to evidence.

. The court gave erroneous instructions asked by plaintiff,

H o

The court refused to give proper instructions asked for defendant.

ot

. The court erroneously modified instructions asked for defendant.

. The court admitted improper evidence for plaintift.

2]

The court overruled the motion and rendered judgment against defendant.
M. WILLITAMSON and

A. McCOY,
Attorneys for Plaintift,




IN THE SUPREME COURT, STATE OF ILLINOIS,
Third Grand Division, April Term, A. D. 1861,

JOIN L. GRISWOLD )l

V8. |
TIHE BOARD OF TRUSTEES OTF |
THE PEORIA UNIVERSITY.

ASSIGNMENT OF ERROR.

And the said John L. Griswold now comes and says that in the record and pro-
ceedings aforesaid there is manifest error, to wit:

1. The verdict of the jury was contrary to law.

o

The verdict was contrary to evidence.

3. The court gave crroneous instructions asked for by plaintitt.
+. The court refused proper instructions asked by defendant.
5. The court erroneously modified instructions asked by defendant.

6. The court admitted improper evidence for plaintiff.

—~

7. The said judgment was given in favor of the said Board of Trustees of the
Peoria University, whereas, by the laws of the land, it ought to have been given
in favor of the said John L. Griswold. Wherefore the said John L. Griswold
prays that the said judgment may be reversed, annulled and for nought held, and
that he be restored to all things he has lost by reason thereot.

M. WILLIAMSON and
A. McCOY,
Attorneys for Plaintitt.
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 IN THE SUPREME COURT, STATE OF ILLINOIS,
Third Grand Division, April Term, A. D. 1861,

JOHN L. GRISWOLD,
V8,
THE BOARD OF TRUSTEE OF PEORIA UNIVERSITY. }

PLAINTIFF’S BRIEF.

The plaintiff in the trial below, objected to the introduction of the subseription paper
offered in evidence, because there was no consideration, becatse there was no payee—
because if there was any payee in the agreement it was the synod of lllinois and not
the plaintiff n the suit, and because it did not appear to be signed by the defendant be-
low:

First—The corporation derives 1ts power from the charter. The charter gives them
the right to receive gifts and donations, but does net give them power and enforce sub-

scriptions.
Laws of 1855, page.

A mere promise to give money. or any other thing, does not invest the promisee with
any right of action. It must be delivered to be of any validity in law, and can be re-

voked at any time before delivery. :
14 [l Rep. 343,

2 Kent 438,
7 John. Rep. 26.

1t was at most only a promise to give on condition that certain things were done in
which the promisor had no intercst but in common with the public. Such an agreement
or promise is void and suit will not lie on it. Even if it were a promissory note given

on such consideration, want ot consideration might be pleaded to the note.
‘ 5 N. H.

558
lo N. H. 28

b
1.
Second—It was a promise to pay for erecting buildings of the synod of Illinois. It
then any payee was intended, it was the synod and not the Peoria University, and the
synod should have brought suit. The right to sue is vested solely in the name of the

party having the legal interest and not in the party having the equitable interest.
1 Chitty Gen. Prac., page 7.




2

A deed purporting to be made between two partics for the benefit of a third party,

the third party can not sue thereon.
14 III. R., 260,

8 Conn. R., 286,
16 Sce. & R., 237.

There was no mutuallity in this contract. The University was not bound by the terms
of the contract. Therc must be a promisee named in the contract on whom is imposed

a mutual obligation.
Breese, page 2; 103 and 155.

Thivd—The strong probabillity from the evidence was that the defendant never in
person subscribed the original subscription. If another put down his name he might
show the conditions on which the subscription was made without denying the execution

thereof under oath.
21 111, 98.

Fourth—The testimony clearly showed that the fnstrument sued on and introduced
in evidenze was not the original. Before istroducing secondary evidence the plaintiffs
should have laid the proper foundation by proof of the loss and genuineness of the ori-
ginal, and that the utmost search possible had been made in good faith. The instrument
sued on, whizh was a copy, was admitted in evidence against the objection of the de-
fendant without any prel'minary proof of the loss of the original, or of any scarch
therefor, or any other proof whatever. The proof to establish the loss of a paper should
be addressed to the Gourt and does not relate t the contents of the paper.

The rule of law is that the best evidenee must be given of which the nature of the
thing is capable. No cvidence should be admitted which presupposes better evidence
Lehind, in the party’s possession or power. The withholding of the better evidence
raises a presumption that if produced it would operate agsinst the party offering the
secondary evidence.
1 Peter’s R., 591.

The proof in this case arises a strong presumption, at least, that there were conditions
to the original, and made it peculiarly important that every possible search should have
been made for the original before secondary evider.ce should be used.

If an instrument is lost the party must first prove its existence ; gecondly, that a bona
fide search has been made for it in the place where it ‘s most likely to be found ; after

which his own affidavit of loss is admissible.
1 Green Ev., Sec. §58.

If the instrament belonged to the custody of a certain person; or is proved or may
be presumed to have been in another’s possession, they must be called and sworn to ac-

count for it.
1 Green Ev. 558.

In all cases the search must have been in the utmost good faith, and as thorough and

vigilant as if the paper were not found its benetit would be lost.
5 Gill R,, 113.

A party offering a copy in evidence must show that he has made every reasonable
effort to produce the original, and it is the duty of the party to state the facts and cir-




cumstances from which the Court can draw coirect conclusions on the subject. Ile
must show in detail what eftorts he has made to produce the original that the Court may

judge whether it is_in his power or control or not.
20 II. R., 131,

22 111, R., 445.

« The Dbill of exceptions fails to show that any foundation by affidavit or otherwise
was lail. There was no proof of the loss of the original, or search had been made or
that the original was not in the possession or power of the party offering it. No foun-

dation was laid making the copy ad:nissible cither at common Iaw or under the statute.”
20 111, 131,

5 Gill, 117,
20 TIl., 59.

Unless proot is addiced of the loss or destruction, satisfactory to the Court, the evi-
dence as to the execution and contents eannot be submitted to the jury.
Phil. Ev., Cow. & IIill. notes, part 2, page 407.

Fifth—This is an instance of suit brought on a lost instrumezt—nothing appears, or
was alleged any where, but that suit was brought on the original.  If the proof shows
merely that the instrament was mislaid, the plaintiff must produce it before he can re-

cover.
4 Scam. 334,

Sixth—The plaintiff Lelow offered evidence whichewas given to the jury against the

objection of defendant to show that the contract was for the benefi; of plaintiff and not

for the benefit of the synod of Illinois.
There is no difference of principle in the vules of interpretation between wills and

eontracts with regard to ambiguities.
1 Green. Ev., Sec. 287.

If the ambiguity is patent then all the authorities are that it can not be helped by evi-
dence. But there is a latent ambiguity it may be explained by extrinsic evidence. The

intention can not be averred in support of a will except in special cases where the ob-

ject of the testator’s bounty or the subject of disposition (i e the person or thing intend-

ed) is deseribed in terms applicable to more than one person or thing.
Green. Ev. Scec. 291, note 2.

seription in a will of the person or thing intended is applicablo with legal

Where the de
missibie to prove which of the

certainty to two or more objects, extrinsic evidence is ad

subjects were intended.
Jarman on Wiils, vol. 1, 861, n. 1.

13 Johnson, 518.

which the above rules would apply, con-
sequently there was no ambiguity whatever. The subseription was made for the pur-
pose for the erection of buildings of the synod of Illinois. To sustain their case they
attempted to prove moneys were used for the ercction of buildings of the Peoria Uni-
versity. It was not ambiguous for the reason that it was expressed to be for the build-
ing of the ercction of buildings of the syrod. Had the synod and University been one
and the same corporation, a different question would arise—Dbut they offered proof to
show_that the plaintiff constructed the bui
seription, to sue in their own name. This w

There were not any two objects proven to

ldings and were therefore entitled to the sub-
as not offering proof to explain an ambiguity.

M. WILLIAMSON, Aty for Plff.
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JOHN L. GRISWOLD 1

VS,
THE BOARD OF TRUSTEES OF t
THE PEORIA UNIVERSITY. J

ASSIGNMENT OF ERROR.
And the said John L. Griswold now comes and says that in the record cnd pro-
ceedings aforesaid there is manifest error, to wit:
1. The verdict of the jury was contrary to law.

9. The verdict was contrary to evidence.

3. The court gave erroncous instructions asked for by plaintiit.

4. The court refused proper instructions asked by defendant.

5. The court erroncously modified instructions asked by defendant.

6. The court admitted improper evidence for plaintiff.

7. The said judgment was given in favor of the said Board of Trustees of the
Peoria University, whereas, by the laws of the land, it ought to have been given
in favor of the said John L. Griswold. Wherefore the said John L. Griswold

prays that the said judgment may be reversed, annulled and for nought held, and
that he be restored to all things he has lost by reason thereof.

% /é M. WILLIAMSON and
5 A. MoCOY, e
%W 3 M Attorneys for Plaintiff. /
s
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