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BRIEF AND ARGUMENT.

This suit was commenced before a Justice of the Peace

upon a promissory note, which reads as follows, to wit :

“«$67,00. MippLEPorT, August 1st, 1861.
“«On the first day of January, Eighteen Hundred and
Sixty-I'wo, for value received, I, the subscriber, of Middle-
port, County of Iroquois, State of Iilinois, promise to pay
D. M. Osborn & Co. sixty-seven dollars, with interest at 10
per cent. per annum. M. STANLEY.
Which suit was by the Justice of the Peace decided in
favor of said plaintiffs, and a judgment rendered against
said defendant for the amoﬁﬁ(‘.'nﬂmoney specified in said
note, and for the interest thereon, to wit, for the sum of
$82,30. From the decision of said Justice of the Peace the
said defendant took an appeal to the Circuit Court of Iro-
quois County, where the matter was twice tried by the GCir-
cuit Court of Iroquois County and a Jury; tbe first trial
the Jury disagreed and were discharged by the Court, and
af the last trial, to wit, at the November Term, A. D. 1863, °
of the Circuit Court of Iroquois County, said cause was the
second time tried by a jury, when the jury found a verdict
for the defendant, upon which verdict a judgment was ren-

dered against the said plaintiffs for cost of suit.

The plaintifts read to the jury the note of which the
above recited note is a copy, and then rested their cause.
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The defendant, for defence to said note, set up a failure of
consideration and warranty by the said plaintiffs of the
Reaping and Mowing Machine, for which said note was
given to secare part of the purchase money, that said note
and one or two other notes which were given for said ma-
chine, amounted to one hundred and thirty-five dollars in
all. That said machine proved to be worthless, and of no
value, and that the consideration of said note in consequence
thereof had wholly failed, and that said defendant had paid
the other notes, and that he should not be compelled to
pay anything more upon said machine than he had already

paid. The defendant, in order to support the issues on his -

part, offered as witnesses Isaac McCourtney, William R,
Haueston, John Johnson, and Joseph stanley

McCourtney tgggﬁeﬁham was the agent of the said
plaintiffs when the said note was given ; that it was given
in part payment for a Reaper ; that one or two other notes
were given by the defendant for the same Reaper, which,
with the above note, amounted to $135,00 ; that the said
note was given by defendant in part payment for the Kirby
~ Combined Reaper and Mower.

William R. Hueston, testifies substantially among other
things that the defendant bought said machine in the fore
part of July, 1860; that he heard a conversation between
said McCourtney and said defendant ; that said Stanley was
to try the Reaper, and if it worked satisfactorily to keep it,

if not he was to return it, or McCourtney was to make it
right,; that McCourtney said the machine was a good ma-

S ——g
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chine, and that the machines were warranted to do good
work ; that witness helped to put up the said machine,
and started it to work ; there was a piece of the seat they
could not find ; they had t{oiput it on as when they mowed
with it ; they used the Reaper in a wheat field ; the sickle
choked up ; the bar bent or twisted ; witness had worked

with other machines of the-same kind ; they worked better;

‘said machine choked up, and pulled down one-fifth of the

grain; the crook of the bolt was two-thirds broken, and
soon broke off; witness worked with said machine two
days and a half ; witness considered the machine worthless;
witness hitched on to the machine two or three days after
said conversation which he heard between the defendant
and McCourtney ; witnessavas present when said conversa-
tion took place, and said machine and other machines were

three or four rods off,

John Johnson testified substantially among other things,
that he saw the machine in question -in June 1861 ; that
the casting was broken that held the seat up ; that some-
times the machine would go around the field without stop-
“ping, and at other times it would stop two or three times ;
‘it dragged down the grain from two-to seven inches ; wit-
ness worked with the machine during the harvest ; the
sickle broke every day during the harvest; witness got it
mended and then it bent first one way and then the other;
‘witness said the machine was worth nothing ; the machine

choked in Hungarian grass ; the driver had to walk; the
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shaft broke once or twice in 1861.

Joseph Stanley testified among other things, that he
helped Hueston put up and work said machine ; it did not
do very good work in wheat ; it mashed down from three
to twelve inches ; the machine cut grass better than grain.
The guards broke the first season, sometimes two or three
a day, at other times none ; the machine would not work
in Hungarian grass ; defendant had to hire another machine

for flax,

William Hueston ‘was recalled by the defendant, and
stated that William Fruit helped the greater part of the

time to put up the machine.

From the testimony as givem by the said witnesses for
the defendant it will be pélzceived that the agent of the
said plaintiffs, McCourtney, sold to the said defendant a
Reaping and Mowing Machine, for which the note in ques-
tion, together with one or two other notes were given by
said defendant to said plaintiffs, and that the other notes
had been paid. It will also be perceived that when said
defendant and said agent were making their bargain in re-
lation to said sale and purchase of said machine, McCourt-
- ney said “the machine was a good machine,” and that, « the
machines were warranted to do good work ;” and McCourt-
ney told defendaut to take the machine and try it, and if it
worked well to keep it, if not to return it, or he would
make it 7ight. 1t will be further perceived from the testi-

-
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mony of said witnesses that said’ machine proved to be-
worthless,"and Stanley had paid all said machine wasz worth,
and more than it was worth, because it was worth nothing,

- The main question: in the case is, Was there a warranty
either express or implied? And if there was, has such war-
ranty been bLroken ? We»contfnd that there was both an

express and an implied wal'ranty ; that the machine was a

-good one and woald work well. In all cases of warranty

there is always an apparent, and sometimes a reg] con-
tradiction in the testimony given. But as it is g matter
of-fact to be tried by the jury, who hear the evidence pro.
and con, and also observe the actions of the several wit-
nesses on the stand, and see their prejudices—if any they
have- -for either party, they necessarily must be the judges
of the preference to be given to one witness over another,
where it is conflicting, and courts will scar cely ever disturb
their verdicts unless flagrant m_]ustxce has been done. And
if substantial justice has been done between the parties,
will not distarb the judgment, although 4ncorrect instruc-
tions have been given or r¢fused, or evidence that was not
competent has been received. And to support the last
proposition will cite

Schwarz v. Schwarz, 26 11, 81.
Dishon. v. Schorr, 19 111, 59
Warren v. chLson, 27 11l 115.
Elam v. Badger, 23 Il1. 498,
NewLuL V. Qone, 18 11l 449,

and cases there cited.
From the tesiimony of Hueston, we conclude there was

&
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a warranty, for he says that McCourtney, the agent -of the
plaintifts said to Stanley that “the machine was a good
machine, and Stanley might take it and try it, and ifit
worked well keep it, if not return it, or he (McCourtney)
would make it all »ight ; and that the machines were war-
ramted to do good work,” thereby giving Stanley to under-
stand that the machine would be made right, or a discount
allowed if it failed to perform well the work for which if
was designed. 'We conceive from the authorities, that in a
warranty of a personal chattel the word “warrant,” nor any
other precise form of expression need not be used. It is
sufficient that the vendor at the time of the sale makes such
representations of the quality of the thing sold, for the pur-
pose of assuring the buyer of the fact so affirmed, and to in-
duce him to make the purchase, and such representations,
ifrelied on by the vendee, will constitute an express war-

ranty.
1 Parsons on Cont, p. 463, note O.
Osgood v, Lewis 2 Har. & Gill, 495.
Roberts v. Morgan, 2 Cow.438.
Hawkins v. Perry, 5 Gilm. 36.
Hillman v. Wilcox, 30 Me. 170.
‘Whitney v. Sutton, 11 Wend. 441.
Chapman v. March, 19 Johns. 290.
Cook v Mosely, 13 Wend. 277.
Towell v Gatewood, 2 Scam. 24.

Which authorities fully support the third instruction given
by the Court on the part.of defendant.
We also contend that said machine was impliedly war-

ranted, by the plaintiffs, that it was made of good material
and workmansbip, and well adapted for the purposes for

£ 4
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which it was made, as they were the manufacturers of said
machine, and McCourtney sold it to defendant as the agent
of the plaintiffs. And for this position and tbe giving of
our fourth instruction cite

1 Parsons, Cont, p. 469, note V.
Beals v. Olmstead, 24 Verm. 114.
Jones v. Bright, 5 Bing. 533.
Brenton v. Davis, 18 Blackf. 37.
Laing v. Fidgeon, 6 Taunt. 108.
Misner v. Granger, 4 Gilm. 69,
Beer v. Williams, 16 11I. 69.
Archdale v. Moore et al. 19 Ill. 565.

The question whether the words used amount to a war-
ranty’is a question for the jury.

Duftee v. Mason, 8 Cowen, 25.
Whitney v. Sutton, 10 Wend,, 411.
Morrill v. Wallace, 9 N. Hamp,, 111.

- From the above authorities, and the decision of the jury,
we must conclude that said machine was both expressly
and impliedly warranted to be a good machine, and to cut
grass and grain in a workmanlike manner.

And as regards the question, Was said warranty broken?
we must look to the witnesses for an answer. Messrs. Haes-
ton, Johnson and Stanley all testify in substance to the
same ; and each say that the machine would choke up and
pull down and not cut from onefifth to one-fourth of the
grain; and the sickle-bar and sickle were continually break
ing and bending so that they would not work, and had to
be repaired almost every day from the time they first tried
to use it till the present season. This we think shows con-

clusively a breach of said warranty, and as said plaintiff
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had paid %o of the three notes given by him, which vas
more than said machine was worth, the defense set up was
a'valid one-to prevent a recovery on: the third note, as it
had never been assigned.

Crabtree v. Kile, 21 TI, éQ,-zind'hﬁt’hqrities tilen cited,

And as to tlic error comnlitted by the Court in giving
the first and second instx'u.ctioné of the 'defen’da'nt we think
is fully answered by the anthorities above cited, and that

said instructions were couect]y given, and were fally sus-

tained by the evidence in the case.

Concerning the instruction asked for by the plaintifis and
refused by the Court, whele the plalntxﬁa ask that the jury
be instructed “That mex(, statements as to the general
character of the machines do not constitute a warranty

unless the other facts of the case show that the plaintiffs so
intended to bind himself”

This, as expressed in said instruction, is not the law, and
also has a tendency to mislead the jury, for we cannot tell
what a man’s intentions are only by bLis woi'ds and acts, and
McCourtney swears ‘thut he never intended to warrant
that machine, and if we were to judge only from the inten
nom of the vcndox as expr essed by him after the sale and
dehvel y of the property, we would have but few velbal
W arxantles ‘We think the authorities cited to support the
exp1e5° “ananty clearly shows that it is sufficient if the
vendee depended upon the leplesentatlons made by the

vendor, and sueh 1epresentatxons entered into and fi amed
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part of the consideration. This is sufficient without it being
the intention-of the vendor to bind himself ; he may intend
to defraud the vendee out of ‘the purchase money, still the
Wauanty would be good. :
Nor'i is said mstx uctlon founded on the evidence m the

case, bec'mse smd emdence shows an express wauanty, and

not only mere statements and  that the defendant rehed

upon said warranty and representations.. An instruction

_ sh_oﬁ]d be refused by the Court if not founded upon and

supported by the evidence, and more especially where it is
calculated to mislead and deceive the jury.
And as regards the qualification of the second instruction

" ot the plaintiffs, we think it entirely conforms with the evi-

dence, according to our view of the case, that is, that there
was a warranty ; @nd, then said qualification would be in
conformity with the authorities we have cited.to support it.
We are aware that the plaintiffs founded their instruction
on the case of Nichols v. Guibor; 20 IIl. 285, but that case
was not a case of warranty, and the common law doctrine

of caveat-emptor applies in such cases.  But this case is en-

tirely different ; for #%is was a case of warranty, and then

the qualification would be correct, as it conforms to the evi-

. dence. If the instruction had been given as asked, it would
‘have tended to mislead the jury, for it excluded all idea of

a warranty ; also a very material part of the evidence, viz:

“ That McCpurtney was® to take it back, or make ¢ all
“right” if it failed to work well.
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A party can Juc1ge of the. mtentlon of the vendor of per-
sonial proper ty 1n 1'egmd to‘\v’hether hé intetds 6 whttae
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fendant had paid all and more than said machine was
worth, aside from the note in question. The jury have
passed upon this whole question presented in this case, and
by the instractions both on the part of the plaintifts and
the defendant as allowed by the Court, everything that
could be legally presented by any instructions which were
asked or could be asked by either party were presented ;"
arjd that the instroction of the plaintiffs, which was refused
bgr'the Court, was properly refused, because it presents a
mere propos;ltion of law without any evidence to support it,
and because the fourth instriction asked for by said plaig- -
tiffs which was given by the Court, presented to the jury
all'the law that the p]aintiﬁs‘ could legally ask under the
“But it s said that Mchurthey, who was nfﬁerwardsﬁ
called by the p]zﬁﬁtiffs as a witness, contradicted William
R. Hueston, in relation to the warranty, and what was said :
By —McCourtney to Stanley. ‘But suppose he did ; then the .
evidence of one witness was and is placed against the other;
and McCourtney was the hgent of the plaintifls, and it was

to the interest of him to keep his standing good with his
employers, and the jury had this whole matter before themn
and gave the proper weight to the testimony, and they
having found upon it, the verdict will not he disturbed
unless manifest injustice has been done, and the Court will
perceive from all the evidence given that 2o injnstice has
been done, neither on the part of the Circuit Court nor the
jury, but on the contrary, complete and substantial justice

has been done to all parties.
ROFF & DOYLE and
JAMES FLETCHER.
Attorneys for the Defendant,
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In the Supreme Court of Illinois.

D. M. OSBORN & CO.
V8. Lrror to Iroquois.
MICAJAH STANLEY. 4

POINTS FOR PLAINTIFFS IN ERROR.

1. The verdict is clearly against evidence. Stanley took the
reaper and used it thirteen months, and then gave notes for it without
objecting to the machine. He used it two years, and all the objection
made was that one or two little things were lacking, which were
supplied. He cven supposed he had paid the note. He never offered
to return it, and never notified the agents of any defects that were
not remedied. The evidence clearly shows that the bad working of the
machine was owing to its being improperly put together, and bad man-
agement, and if it were not so, he should not be permitted to use it two
years and six months without complaint, and then, after he is sued, come
in and claim it to be of no value.

The first instruction for the plaintiff should have been given.

A bare affirmation or simple commendation does not amount to a,
: ; b A
i WA o WA/ /«\. 4 5 "7(

warranty. ws~te-s VO wenos 3o
i &

) Ciles ; 1 Parsons on Contracts, page 46+

Davis vs. Mecker, 5 Johnson, 854.

Llouse vs. Fort, 4 Blackf., 296.

The affirmation must be made, to assure the buyer ot the truth of
the fact asserted, and induce him to make the purchase, and must be so
received and relied upon by him.

Ender vs. Scott, 11 Illinois, 35.
Humphreys vs. Cowline, 8 Blackf., 565
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The evidence shows that the machines were not present, had not
even been shipped to Middleport at the time of the alleged conversation
between Stanley and McCourtie, and hence that conversation could not
have referred to any particular machine.

The second instruction should not have been modified by the Court.
It embodies the law as declared by this Court in Nichols vs. Guibor, 20
Llls. Rep., 285, where the facts resemble this case. The court by the
wehat=H—Tsretnaly-worth-but—no—meres2—that—isshe—may-—show-i=te=be
addition,”if he chooses, however, to keep it, he will be compelled to pay
worthless, if he can, which we submit renders nugatory the law as held
by this court in the above case.

The law we understand this court to hold is, that where the agree-
ment was to return the reaper if it did not suit, the purchaser must return
it, and it he does not do so, he cannot show it to be worthless.

The first instruction for defendant should have been refused. It
assumes that the words proven amount to a warranty, which should have
been left to the jury. It assumes that no notice was to be given to the
agent of the plaintiffs of the defect, and we submit that before the plain-
tiffs could be called on to make the matter right, they should be notified
of the defect.

WOOD & LONG,
For Pleffs in Lrror.
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ABSTRACT OF RECORD.

tecord page
2 Justices’ sunmons and return.

Justices’ judgment by defanlt against defendant, for amount of the

' note, F'eb. 7th, 1863. TFeb. 27th, 1863, appeal bond filed and appeal
allowed.

5 Summons to Appellee, March 10th, 1863.

8, 9 Jury called and trial of the case. Verdict of the jury for defendant.

10 Motion for a new trial overruled.

1 BILL OF FXCEPTIONS.

The following note was read to the jury :

Tsaac McCourtie testified, that the above note was given in part
payment for a reaper—that there were one or two other notes given for
the same reaper, amounting in all to $135.00. That he was agent
for the plaintiffs, and the machine was the Kirby combired reaper and

mower.
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Wm. R. Heuston, testified that Stanley bought this machine in the
fore part of July, 1860. Heard a conversation between McCourtie and
Stanley ; that Stanley was to try the reaper, and if it worked satisfacto-
rily, to keep it, if’ not he was to return it, or McCourtie make it right.
That McCourtie said the machine was a good machine, and witness be-
lieves he said the machines were warranted to do good work. That
witness helped put up the machine, that the sickle choked up, that the
bar bent or twisted. Idad worked with other machines of the same kind
that worked better. This choked up and pulled down one-fifth of the
grain. That he worked with the machine two and a half days and
considered it worthless. That the conversation he heard between
McCourtie and Stanley, occurred at the new town, South Middleport
that there were other machines there, and that they were talking about
no particular reaper.

One Jolinson testified that he saw this machine in June, 1861. The
casting was broken that held the seat up. Putin a wooden block, didn’t
help it much-—sometimes the machine would go around the field with-
out stopping, and then it would stop two or three times. It dragged
down the grain from two to seven inches. Worked with it through that
harvest. The sickle broke every day, had it mended and made different
and then it bent one way and then another. The machine was worth
nothing. Ie had mowed with it; that it mowed very well, but choked
in Hungarian grass. The shaft broke once or twice in 1861.

Joseph Stanley also testified that he helped Heuston put up the
machine—that it didn’t do very good work in wheat, that it mashed
down from three to twelve acres. That the machine cut grass better
than grain. The gnards broke the first season. We had no other ma-
chine the first or the second season. We worked this machine this year.

McCourtie recalled for plaintiffs, said that this machine was sold to
Stanley by Fruit; that he McCourtie had three machines shipped to
Fruoit at South Middleport, but never saw them himself. That the gea-
son being partly over, this machine was sold to Stanley on the next
year’s time. That he never had any conversation with Stanley in the
new town about the machine; it was all at the old town. The next
time he saw Stanley was when he came over to settle with Fruit.
Stanley had the machine then, and thinks he said he should want a false
shoe for the next season. The next spring Stanley wrote for the shoe
and some other things, and McCourtie had them sent. That Stanley
made no complaint about the machine, but complained that they had
charged him for the extra articles sent onj; this charge was afterwards
canceled. Stanley then made no complaint about the machine. e
paid all the notes but this one, and when called on to pay this note, said
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that he had paid the note and so informed the Company, but when wit-
ness called on Stanley, he said that he was mistaken and had not paid it;
afterwards he refused to pay it on the ground that the machine was
worthless. That the machines are all of the same pattern. Their accu-
rate working depends on how the machines are put together. If not
put together properly, the bar and sickle will necessarily break. That
this is the best machine made. That he made no special warranty to
Stanley. He spoke of the machines in general, and that the machine
was a good machine.

J. D. Bunnerr testified that the Kirby machine had the reputation
of being a good machine.

Sayver T. Fospiok testified that he was acquainted with the Kirby
reaper of the pattern of 1860. That it worked well, that the working of
the machine depended on its being put together properly, that if the
nuts were a little loose, the machine would clog, and the bar would break
of course.

Wit R. Heusrtox recalled, testified that William Fruit was helping
put up the machine a part of the time.

Which was all the testimony in the case.

The plaintiffs thereupon asked the Court to instruct the jury,



20 Motion for new trial overruled.

Stipulation to receive above bill of exceptions,

921 ASSIGNMENT OF ERRORS.

1st. The verdict is contrary to evidence.

2d. The Court erred in refusing instructions which should have
been given.

3d. The Court erred in giving instructions for the defendant, which
should have been refused.

¢ Stipulation to enter appearance and waive service of scire Jacias to
-
hear errors.
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