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SUPREME COURT OF LLLINOS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D.- 1882.

SAMUEL CLAYCOMB
V8. 3 Appeal from Peoria.
WILLIAM V. CECIL.

BRIEF, sy I. M. Weap and A. G. KIRKPATRICK.

This was a petition to enforce a mechanic’s lien against a building
situated on lot ome, (1) in block ten, (10) in Monmouth, Illinois, filed
in the Warren Circuit Court, on the 15th February, 1858.

The original petition sets forth that the petitioner was employed by
the defendant to burn a kiln of brick, to be used in erecting a building
on lot No. 1, in block No. 10, in Monmouth, in said county, and also to
lay up a large quantity of brick and stone in a building on said lot, and
specities the nature of the contract, &e.

To this petition an answer was filed on the 29th day of Sept. 1858,
which denies that the detendant ever made any such contract with Cecil,
the petitioner, as is alleged in said petition, but asserts that he made a
contract with one Alexander Warwick and the petitioner, by which they
were to burn a kiln of brick for defendant, in the year 1856, and denies
that he ever made any other contract with Cecil, the petitioner, in rela-
tion to said brick, or puttingup said building.

On the 13th day of June, A. . 1859, by leave of Court, the petitioner
filed his amended petition, in which he sets forth, in several distinct
paragraphs, the several contracts made by him with Claycomb for burn-
ing brick, for laying up brick or putting them in the wall, for laying
stone caps and sills in the wall, and for furnishing lime and sand, &e.,
tor the wall.
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1st Paragraph. The peiition alleges, (Record page 19,) that on or
about the 1st day of May, 1857, Claycomb, who was the owner of lot
one, in block ten, in Monmouth, engaged the petitioner to make and
burn 84,000 brick, for the purpose of building and erecting, in part, a
building on said lot, and that Claycomb agreed to pay him what the
making and burning of the brick was reasonably worth, within a rea-
sonable time thereafter, to wit: on or before the 10th day of July, A. ».
1857; that he did make and burn the brick before that time; that the
brick were put into and used for the erection of a building on said lot,
and which “is now on the lot,” and said brick forms a part of the mate-
rial of said building.

The petition further alleges, that the making and burning of said
brick was worth $1 50 per thousand ; that the whole amount is $126 00,
which Claycomb refuses to pay, and which is now justly due to peti-
tioner.

Laragraph 2d. Sets forth that on or ahout 1st July, 1857, defendant
employed petitioner to build, lay, and put 857,996 brick into a wall, for
the purpose of erecting said building on said lot, and agreed to pay
therefor, when the work was completed, what it was reasonably worth,
and the wall was to be built during the summer and fall of the year 1857;
that he did build, lay, and put said brick into a wall on said lot, within
the time specified ; that it was worth $4 00 per thousand, and amounted
to $1,431 98, which defendant refuses to pay.

LParagraph 3d. That on the 1st June, 1857, defendant purchased of
petitioner 700 bushels of sand, and agreed to pay what it was reasonably
worth ; that the sand was bought for and used in the erection of said
building on said lot, and was worth 12 cents per bushel, amounting to
$84 00, which defendant refuses to pay.

Laragraph 4th. That on or about the 1st day of July, 1857, defend-
ant employed petitioner to raise, set, and put in 49 pair of cut stone
window and door caps, and door sills in said building, which was erect-
ed on said lot, and promised to pay therefor what it was reasonably
worth ; that they were to be set in said building, as the erection of the
same progressed, and, when finished, petitioner was to be paid; that the
building was put up by petitioner, and the caps and sills put in and fin-
ished during the fall of 1857, and was reasonably worth 75 cents per
pair, amounting to $36 75, which detendant refuses to pay.

Laragraph 5th was abandoned on the trial.

The petition then alleges, that all of said contracts were parol con-
tracts, and not in writing, and that the whole amount due petitioner is
$1,702 73.

This petition was demurred to, but the demurrer was withdrawn,
page 45.
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The case was tried in the Warren Circuit Court, on the 13th day of
April, 1859, and the jury failed to agree, and leave was given both par-
ties to amend their pleadings.

The defendant filed his application for a change of venue, on the 7th
day of November, 1859, and the cause was removed to Peoria county.

Answer.

The answer of the defendant to the amended petition was filed in (he
Peoria Gircuit Court, on the 9th day of February, 1860.

The answer denies that defendant employed tle petitioner to make and
burn 84,000, or that he employed him to hurn any brick whatever, or
that he ever did make or burn any brick cn any contract with him.

Denies that he did employ petitioner to build, lay, and put 357,996
brick into a wall, for the purpose of any building whatever.

Admits that he was the owner of lot 1, in block 10, in the city of Mon-
mouth, and expressly denies that he ever employed petitioner to raise,
set, and put in 49 pair of cut stone window and door caps and sills in
the builcing described in the petition, and denies any agreement to pay
for the same.

The answer then alleges, that on the 12th day of April, 1856, defend-
ant made a written agreement with Alexander M. Warwick and Cecil,
the petitioner, (who were then iu partnership,) to make and burn 250,-
600 brick during the year 1856, and lay them up; that under this agrec-
ment, Warwick & Cecil burned about 150,000 brick, which they atter-
wards used in building a school heuse; that defendant paid Warwick &
Cecil for burning those brick ; :

“That Warwick & Cecil were to lay all of the brick that would be
necessary to build a large hotel, several stories high, and were to lay
sqid brick at $2 50 per thousand, as set out in said agreement.”

He admits that he was to pay petitioner S1 25 per thousand for burn-
ing about 84,000 brick, which brick were put in said building, and said
Cecil ““hegan, continued, and completed said building, under the agree-
ment made with Warwick & Cecil, and under no other agreement what-

o
ever;

That Cecil & Warwick afterwards pretended to dissolve partnership,
but as defendant had paid them a large amount, they dil not pretend
that they were working under any otlier contract ;

That he made out an account against Warwick & Cecil, and presented
it to Cecil before the building was completed, and Cecil acknowledged
it to be correct. The account is appended to the answer,

A replication was filed, denying all the matters set forth in the
anawer,
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The case was tried at the November Term, by the Peoria Circuit
Court, and a verdict rendered for the plaintiff for $1156 60, and a decree
entered that the same be a lien on said lot, and the lotsold to satisfy the
same, . '

Before proceeding to give a synopsis of the testimony, it is proper to
inquire what issues there were for a jury to try.

The answer substantially admits that said work was done under a con-
tract with Warwick & Cecil, and insists that Cecil cannot recover alone
therefor.

The words of the answer are: and said Cecil “began, continued, and
completed said building under the agreement made with Warwick &
Cecil, and under no other agreement whatever.”

This is an admission that the work was done, as alleged by Cecil, (i. e.)
that the Dbuilding was put up by him, as he states in his petition, but
that the defendant ought not to pay him, because it was done by him
under a contract made with him and Warwick.

The real and only question then was, whether the work was done un-
der the old contract, or under a new one; it under the old one, then
the petitioner ought not to recover, but if under a new one, then his
right of recovery is clear and indisputable. Let us bear this in mind as
we progress with the testimony; no other question ought to have been
raised ; but in whatever light it may be viewed, the evidence would
seem to be ample to justify the verdict.

Answer to Points made by Appellant.

1. The proof shows that appellee did make and burn the brick, and
Andrew Claycomb testifies, that there was 84,000 brick, (see page 100;)
other witnesses state from 70,000 to 90,000. Claycomb, it is true, testi-
fies that the price was to be the same as that a former kiln burned
by plaintift and Warwick, which was, “I think,” $1 25 per thousand.
But the testimony of Ardel McMahan shows, that Claycomb agreed to
pay what it was worth. McMahan’s testimony sustained the allegations
of the petition, and it was fairly left to the jury by the instructions.

2. The second contract set up in the petition is fully sustained by
the testimony of Ardel MeMahan, James Iill, and others. The appel-
lant seems to admit its sufliciency, as well as ‘the proof to sustain it.

3. As to the third contract, the abstract and points of appellant arc
incorrect. The petition does state, (see page 21,) “that on or about the
1st day of June, 1857, said Claycomb purchased of your orator,
and your orator then and there delivered the same to said Clay-
comb, 700 bushels of sand, and then and there promised and agreed to
pay your orator whatever the said sand was reasonably worth,” ete.

The point made here is, that the allegations are insufficient, aud that
the proof fails to sustain the allegations,
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The allegations, we think, are amply suflicient.
The testimony ot J. Hill shows that the sand was furnished, aud the
testimony of Ardel McMahan shows that Claycomb was to pay what it
was worth.

4. The appellant’s abstract and brief erroncously state the 4th con-
tract. ¢

[he petition states that, by the terms of agreement between the par-
ties, “the stone caps and sills were to be set in said building as the erce-
tion of the same progressed, and that, when finished, the same should
be paid for, as aforesaid,” i. e., “what the setting of said stone caps and
sills were reasonably worth,” (see page 22 of Record.)

The contract for building and laying the brick, shows when the build-
ing was to be completed, and the stone caps and sills were to be put in
as the “erection” thercot “progressed.”

The testimony of Ragland, Baker, McMahan, and others, fully sus-
tains this 4th contract.

The evidence of John Baker and Ardel McMahan, in regard to delay,
was permitted for the purpose of excusing the plaintiff in the completion
of the work as to time, as some of the witnesses testified that it was not
completed until the month of November ; it was therefore proper. DBe-
sides, only a general objection was made to the depositions, without
stating reasons.

The sand, stone caps and sills, ete., were, by mistake, omitted in the
original petition ; by adding these to the amount claimed in the original
petition, the verdict of the jury will be seen to be right.

The afidavits filed, both for and against the motion for a new trial,
are not incorporated into the bill of exceptions, and form no part of the
record.

The point made by appellant, that the first, thivd, and fourth contracts
were not made with reference to the lot described in the petition, is
ervoneous. The testimony of Andrew Claycomb and A. McMahan es-
tablishes this, and the detendant nowhere denies the fact in his answer,
but admits that these contracts were made with reference to the said lot,
claiming, however, that the work was done under a prior contract made
with A. M. Warwick and the petitioner, which claim is completely over-
thrown by the evidence of A. M. Warwick and Ardel McMahan.

The point then made, that the evidence is unworthy of beliet, and in
all is contradicted by the answer, the weight of which is not overcome,
is erroncous, because it is admitted, in the answers of defendant, that
the work was done and material furnished, substantially as alleged in
the petition ; defendant claiming, as aforesaid, that the work and mate-
rial was done and furnished under the contract with Warwick & Cecil.
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The appellee therefore claims that, inasmuch as appellant substantial-

"1y admits the furnishing of the material and doing the work as alleged

in the petition, except that the work was not done and material was not
furnished under a contract with petitioner alone, but with petitioner and
Warwick, and this having been completely overcome by the testimony
of Warwick and McMahan, his case is clear from all doubt.

As to whether the work was done by plaintift under the contract made
between him and Warwick and Claycomb, this was a question to be de-
cided upon the testimony of the witnesses. The evidence of Andrew
Claycomb was thoroughly contradicted by Warwick and McMahan, and
the jury chose to disregard the testimony of Clayeomb, as they had a
right to do.

It was a question for the jury to decide, upon the weight of evidence,
and their verdict ought not to be disturbed. Their decision is clearly
justified by the testimony, and as the case has been in court many
years, and tried two or three times, strong reasons should be adduced
to overturn a conclusion reached after so much delay, and at very

great expense.
5 H. M. WEAD,

G. KIRKPATRICK,
Lor Appellee.
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