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CHARLES P. SMITH :
V8. Appeal jfrom Knowx.

COONROD SMITH. . L

POINTS AND AUTEHORITIES.
By H. M. Weabp, for Appellant.

1st. The Court had no power after setting aside to recommit
the case to the arbitrators to make a new award, against the ob-

jections of defendant below.
Fitzgerald vs. Fitzgerald, Hardin's Rep., 227.
Mertin vs. O' Neal, 2 Little's Rep., 54,
Watson on Awards, side paging 53.
14 Texas, 56, Pagne vs. Met=.
7 Indiana Rep., 669—do 53.
Doke vs. James, 4 Comstock, 507,

9d. The last award should have been set aside by the Court
below, because of the misconduct and incapacity of one of the

arbitrators.
Pitt vs. Swith, 3 Campbell, 33.
Menkens vs. Lightner, 18 111, 282,
Leighton vs. Sargeant, 11 Foster N. . 119.
LPelham vs. Page, 1 Eng., 535.
People vs. Douylass, 4 Cowen, 30.
Brandt vs. Fowler, 7 Cowen, 502.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1882.

CHARLES P. SMITH
S. Appeal from Knox.
COONROD SMITH.

POINTS AND AUTEHORITIES-
By H. M. WEeap, for Appellant.

» o

Ist. The Court had no power after setting aside to recommit
the case to the arbitrators to make a new award, against the ob-

jections of defendant below.
Fitzgerald vs. Fitzgerald, Hardin's Rep., 227.
Martin vs. O' Neal, 2 Little's Rep., 54.
Watson on Awards, side paging 53.
14 Texas, 56, Pagne vs. Metz.
7 Indiana Rep., 669—do 53.
Doke vs. James, 4 Comstock, 567.

2d. The last award should have been set aside by the Court

below, because of the misconduct and incapacity of one of the
arbitrators.

2Litt vs. Smith, 3 Campbell, 33.

Menkens vs. Lightner, 18 111., 282,

ZLeighton vs. Sargeant, 11 Foster N, . 119,

Lelham vs. Page, 1 Eng., 535.

People vs. Douglass, 4 Cowen, 30.

Brandt ys. Fowler, 7 Cowen, 562.



.
\—-'

N

»

i i, P dannc

éao/ /_7ﬂ A@/f

@W,f(/ JI&&&////
et

ff/?/(y/z//é 7%/ 25778 |

QCZ %[ Zrec(

—_—

R S S S 1



Page 1

8

IN THE SUPREME COURT, STATE OF ILLINOIS,
Third Grand Division, April Term, A. D. 1861,

CHARLES P. SMITH, Appellant,
V8.
COONROD SMITH, Appellee.
ABSTRACT.

Summons issued by the clerk. Action of debt against Charles P. Smith at the
suit of Coonrod Smith, dated October 9th, 1857.
October 12th, 1857, summons returned by sheriff, defendant not found in my

sAppeal from Knox County.

county.

October 19th, 1857, (October term of said court) the court ordered an alias sum-
mons to issue, &c.

Alias summons issued April 1st, 1858, returnable at the April term, A. D. 1858.

Alias summons returned by sheriff April 9th, 1858, defendant not found in my
county.

April term of said court, 1858. Ordered by the court that this suit be continued
for want of timely service.

No pleadings on file in this cause.

"October term, A, D. 1858, Following order made by court:

CooNROD SMITH
Vs, October 21, 1858, Debt.

Cuarres P. Syara. )

This day came the parties and their attorneys, and by agreement on file it is or
dered by the court that this suit be referred to John Lafferty, M. Hubble and John
Arnold for arbitration and adjustment, and they to make out and file their report
herein by the first day of the next term of this court, until which time this cause
is continued.

At the June term of said court, June 9th, 1859, plaintift’s attorney moved the
court for judgment on the award filed in this cause, and thereupon defendant’s at-
torney entered cross motion to set aside said award.

September term, 1859, September 29th, 1859. Plaintiff’s attorney moved the
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cotirt for judgment on the 'award, and defendant’s attorney filed cross motion to set
aside the award.

Copy of paper purporting to be a copy of the award, to wit:

SrtaTe oF IrLmvois, Knox Counry.

Coonrod Smith
. Debt. Arbitration. .

Charles P. Smith. ‘We, John Arnold, John Lafferty and M. C. Hubble, arbi-
trators appointed in said cause, after being duly sworn and having heard all the
proof of both parties and the argument of counsel, do award and detcrmine that
Coonrod Smith shall recover of Oharles P. Smith and that Charles P. Smith shall
pay Coonrod Smith the sum of two hundred and eighty-four dollars and all the

costs of this arbitration and in the circuit court.
Given under our hands and seals, this 21st day of December, A. D. 1858.
Jorn ArwNorLp, [seal.]
JorN LAFFERTY, [seal.]
M. C. HuBsBLE, [seal.]

«“ The above is a truc copy-of the award made in the above entitled cause by us.”
JoBEN ARNOLD,
JoeN LAFFERTY,
M. C. HussLE.
Copy of the defendant’s reasons to set aside the award, filed June 13th, 1859:
1st. The arbitrators never made and reported to this court any award according
to law.
9d. Because the award was not made and reported to this court at the term nexy
after the same was referred to them as required by law.

3d. Because the award does not show that the arbitrators were sworn by any offi-
cer authorized to administer the oath to them nor what oath was administered, and

what, by the oath taken, they were bound to decide upon.

4th. Because no copy of the award was delivered to the parties.
TyLer & Sanrorp, Att'ys for def’t.

February term, A. D. 1860, on the 14th of March, 1860, this cause coming on to
be heard, on plaintiff’s motion for judgment on the award, court having heard the
motion, by agreement of counsel takes the case under advisement to be decided in

vacation of this term.

June term, 1860, On motion and by agreement this cause to be decided in vaca-
tion as of this term.

September term, 1860. Cause coming on, the court beingA fully advised in the
premises, it is ordered by the court that the plaintiff ’s motion for judgment on the
award be overruled.

And also at said term the following order was made:
October 17th, 1860.—Ordered by the court that the arbitrators heretofore ap-
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pointed herein proceed to re-hear the matters submitted to them in this suit and
make a further award herein and report to a subsequent term of this court.

Copy of the above order served on the arbitrators.

November 10th, 1860.—Arbitrators caused to be served notice on the detendant, °
Charles P. Smith, that they would proceed to hear said cause on the 7th December,
1860, (at the place mentioned in the notice), when and where he could appear with

his witnesses.

Copy of the award of said arbitrators, made December Tth, 1860 :

«We, John Arnold, John Lafferty and 1L. C. Hubbell, arbitrators appointed in
said cause, after having been duly sworn according to law, and having given both
parties more than ten days notice of the time and place of hearing said cause, and
after hearing all the evidence of both plaintiff and defendant, who were present
with their witnesses before us, and the argument of counsel, we do award and de-
termine that Coourod Smith shall recover of Charles P. Smith, and that Charl es P-
Smith shall pay Coourod Smith, the sum of $350, and all the costs of this arbitra
tios:; and also the said Charles P. Smith shall pay all costs made in said cause in
the circuit court of Knox county in said state. (Signed and sealed by the arbitra-
tors.)

On back of said award all the arbitrators certify that they delivered true copies
of said award to each party on 10th of December, 1860. Also the aftidavit of M.
C. Hubbell (arbitrator) that he left with Charles P. Smith a true copy of said award.

February term of said court, 1861, February 26th.—This cause coming on to be
heard, the plaintiff’s attorney moved the court for judgment on the award. Court
being fully advised, &e., orders that said motion be sustained, and that plaintiff
have judgment for $350 debt, and the further sum of $50.12, the costs of arbitra-
jion herein, and that he have his execution therefor.

Thereupon the defendant, by his attorney, excepted to the rulings of the court
and prayed an appeal to the supreme court. Appeal granted by the court upon
the defendant giving bond with security to be approved by the clerk, by agreement,
in the sum of $600; bond to be filed within 80 days from the date hereof and bill
of exceptions in 30 days from the date hereof.

BILL OF EXCEPTIONS.

(Bill of exceptions up to page 23 of the record the same in substance as the
foregoing record; then appears a bill of exceptions made October 17th, 1860, in
substance as follows, to wit:)

September term, A. D. 1860.—Be it remembered that this day came the plaintitf
and filed his motion herein to have this cause recommitted to the arbitrators for
farther examination and adjudication, which motion is as follows, to wit:

Whereas, the court, on the 10th October, 1860, overruled plaintift’s motion for

judgment on the award for the reason that no copy of said award was served on de-
fendant in the time required by law: Now comes the plaintiff and moves the court
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to order the arbitrators heretofore appointed to hear and determine said cause, to
again proceeed to hear said cause and report their award to the court according to
law. Dovucras & Crate, PI’ffs Att’ys.

And the court, upon hearing, sustained the motion, and ordered said cause to be
recommitted, against the objections of the defendant, to which decision the defend-
ant then and there excepted in open court at the time the same was made, and as
the same does not appear of record, it is ordered that this bill of exceptions be

signed and sealed and made a part of the record.
E. N. PoweLr, [seal.]

Filed Oct. 17, 1860. C. Armzs, Clerk.

(Bill of exceptions after this the same as the previous record up to page 28th,
when appears the following:)

Febrnary term, A. D. 1861, to wit, Feb. 21st, 1861.—Plaintift’ filed his motion
tor judgment on said last mentioned award.

On same day defendant filed his motion to set aside said award and his reasons
for the same, (which reasons are as follows, to wit:)

1st. Because this cause was once submitted to arbitrators and the award set aside,
and the case, over a term afterwards, against the objections of the defendant, was
again submitted to the same arbitrators.

9d. Because the award now presented by the plaintiff, which he asks judgment
upon, was made without authority of law. p

3d Because the arbitrators did not give the defendant a copy of the award.

4th. Recause the award was obtained by undue means, and the arbitrators were
guilty of misconduct and misbehavior.

5th. Because the award is otherwise insufficient and uncertain.
P. H. Sanrorp, Att’y for Det’t.

That defendant, in support of his motion to set aside last mentioned award, did,
on 25th Feb., 1861, file in said case the written affidavits of sundry persons, to wit:

AFFIDAVIT OF GILES COOK.

Being sworn says—Ile was at said arbitration on Tth December, 1860, and that

said Arnold (arbitrator) was so drunnk during said arbitration that, in my opinion,

he was wholly unfit to act as an arbitrator or to transact any business of imnportance.
(Subscribed.and sworn to before proper officer.)

AFFIDAVIT OF ISAAC COPLEY.

says—Ie was present at said arbitration on 7th of December,

Arnold, one of said arbitrators, was so drunk during said arbi-
to transact

Being duly sworn,
1860, and that John
tration that he was, in my opinion, wholly unfit to act as arbitrator or
any business of importance. (Subseribed and sworn to, &el)

AFFIDAVIT OF DAVID TRIPP.

Being duly sworn, says—Ie was present at said arbitration on Tth of December,
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1860, and that John Arnold, one of said arbitrators, was so drunk during said arbi-
tration that, in my opinion, he was wholly unfit to act as an arbitrator or to transact
any business of importance. (Subscribed and sworn to, &e., &e.)

ATFFIDAVIT OF JOHN BECKERS.

(Swears to the same fact and is in the same language as the three foregoing affi-
davits.)

(Joint affidavit of C. P. Sansbury and J. J. Knapp, same precisely as the fore-
going in language and facts.)

AFFIDAVIT OF CHARLES I. SMITII.

To whieh is attached eopy of what purports to be the said last award marked ex-
hibit “A,” (which is the same in every way as the copy hereinbefore given, except
that the signature of M. C. IIubbell is written N. C. Hubbell.)—Charles I’. Smith
being duly sworn, says that the paper marked exhibit ©A,” purporting to be a copy
of an award made by said arbitrators, is the only instrument that has been served
on him or given to him by them or any other person as a copy of said award in
said case. Subscribed and sworn to, &e., &e.

AFFIDAVIT OF Y. Il. SANFORD.

P. II. Sanford, onc of defendant’s attorneys, being duly sworn, says that as attor-

ney for said defendant he did on 7th December, 1860, object before said arbitratorg

to their acting as such arbitrators, for the reason that they were appointed without

his consent and were not legally appointed. Said objections were made before any
evidence was produced before said arbitrators. (Subseribed and sworn to, &e.)

Plaintift produced the following affidavits in writing as rebutting testimony, to wit:

A. M. Craig, being duly sworn, says he saw said arbitrators sign the award and
copy of award delivered to Charles . Smith, both of which are now here shown
to the comrt. Both of said papers were signed in my presence on the day of their
date. (Subscribed aud sworn to before proper officer.)

John Lafferty, being duly sworn, deposes and says, that on the 8th November,
1860, as deponent is informed and believes, a true copy of said award was delivered
to said plaintift and defendant. (Subscribed and sworn to, &e)

Plaintiff' also produced George A. Charles as a witness on the stand, who testi-
fied as follows :—1I was present at said arbitration on 7Tth December, 1860. John
Arnold, one of the arbitrators, was a good deal fuddled; can’t say whether he was
too drunk to do business or not; some people do business better when some in liquor.

Cross examined.—Arnold was so drunk at that time that I should not want him
to do any business for me. I think he was not in a fit condition to do business of
importance.

It was admitted on the trial that both parties appeared by themselves and counsel
before the arbitrators Dec. Tth, 1860.
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That the foregoing evidence is all the evidence produced on the trial of said
cause.

That afterwards, on 26th February, 1861, said court, after hearing all the evidence
in case and argument of counsel, rendered judgment on said last mentioned award,
against the objections of defendant; to which judgment and the rendition of the
same the defendant then and there excepted and objected in open court; and as the
foregoing does not appear of record, it is ordered that this bill of exceptions be
signed and sealed and made a part of the record.

IJarch 27th, 1861.

(Signed by the Judge) E. N. PoweLr, [seal.]

Appeal bond filed Mareh 19th, 1861, and approved by the clerk. (Copied in the
record.)

Clerk certifies under his hand and seal of said court, that foregoing is true and
complete copy of record and proceedings in said case, &e.

After which certificate appears the following stipulation, signed by the attorneys
of cach party:
Stare oF ILLiNots, Kxox Couxty, ss.—Inox Circui Court.

CooNrop Syrri 2

V5. Debt.

Cuarres P. Syurm. f

It is agreed by and between the parties to this suit tha' a pluries summons was
issued in said cause and duly served on the defcndant, and that plaintift filed in
said court in this causc his declaratior in debt in due form and in due time. and
that before any pleas were filed in said causc, the same was referred to the arbitra-
tors, John Arnold, John Lafferty and M. C. Hubbell ; and as said pluries summons
and declaration arc lost so as to not form a part of the record, it is agreed that
neither party shall be prejudiced for want of a copy of said pluries summons and
declaration in the copy of the record in this cause sent to the supreme court of said
state. TyLer & Sanrorp, Att'ys for Def'’t.

Douvcras & Crare, Att’ys for PI'ff.
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