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SUPREME COURT OF ILLINOIS—THIRD GRAND DIVISION.
APRIL TERM, A. D. 1883,

ABSTRACT OF RECORD.

et

OSCAR KORAH, Prrrr. v ERROR,

vs. Error To LASALLE.
THE CITY OF OTTAWA.

This was an action of debt, brought by the City of Ottawa, to
recover of Defendant below a penalty preseribed by a city ordi-
nance, for damage done to the bridge across the Side-Cut of the
Illinois & M. Canal at Madison Street, in said city.

The action was originally commenced before a Justice of the
Peace, and brought by appeal to the Circnit Court of LaSalle

County, where it was tried.
2 Complaint—*“That on the 6th day of September, 1862,
within said city, defendant having charge of canal boat
Danube, did negligently run said boat against Madison Street
bridge, and did thereby greatly injure said bridge.”
Plea, “Not guilty.”
6 Motion in Circuit Court by the defendant to dismiss the
suit for want of jurisdiction in the Court below overruled
by Court, and defendant excepted.

T Jury called and “sworn to well and truly try the issues
according to the evidence.”
8 Verdict— We, the jury, find the defendant guilty, and

asgess the fine at five dollars.”
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Motion for a new frial by defendant, overruled by the Court,
dnd defendant excepted.

Judgment—“That the plaintiff have and recover of the de.
fendant the sum of five dollars, its fine, also its costs and charges
herein expended, and that execution issue therefor.”

9 Bill of Exceptions.
Plaintiff offered and read in evidence section one (1), of
an Ordinance of the City of Ottawa. as follows:

“ An Ordinance to protect bridges, ferries, and wharves.”

Sec. 1. Be it enacted by the City Council of the City of Ot-
tawa, that, if the owner or master of, or any person employed on
or having charge of any canal boat, or craft or float, shall injure,
or run such canal boat, or other craft or float, either wilfully or
negligently against any public bridge or the draw thereof, or any
ferry, or any public wharf or private wharf at which wharfage is
charged within the limits of this city, every person so offending
ghall be fined a sum not exceeding one hundred dollars, nor less

han five dollars, for each and every such offence, and shall like_

wise be answerable to the city for damages for such injury.”
10 Ldward Butler testified as follows: I know the bridge

on Madison street, across the side-cut. September 6th,
1862, I was walking on the side-cut toward the bridge, und saw
two men on a canal boat, shoving the bow of the boat out from
the tow-path. I saw the boat strike the end of the bridge, which
was turned. I was about 150 feet off. The boat was 50 or 60
feet from the bridge when I first saw it, and going slow. The
bow struck the bridge and pushed it off’ of the pinion 8 or 4 inch-
eg, and then the boat went on through the bridge. I didn’t see
defendant at all. The bridge was in the city of Ottawa, and
there were one or two men on it.

Oross Examined. 1 couldn’t see the water on the other side of
the boat, and couldn’t tell how far from the bank she was; they
stopped pushing the bow out when 50 feet from the bridge. The
bow struck the end of the bridge about 3 feet from the mid-

dle.
11 Patrick Lanagan testified :—I worked for Armour, and
attended the bridge one day last fall. I saw the boat start from
Magill’s, and commenced turning the bridge, and did not see her
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again till she was almost to the bridge ; then I saw a man run-
ning to the bow to keep the boat off of the bridge with his hands.
I saw that the boat would strike the bridge or pier, and let the
bridge be ; the boat struck the end of the bridge, about 3 feet
from the centre, and knocked the bridge out of gear; there was
two men on the boat, one of them at the helm. The defendant
was captain of the boat at the time, and was walking along the
tow-path.

Cross Examined. 1 have seen three boats grounded and stuck
at the bridge. The passage for boats was on the west side of the
pier. The Yorktown lay above: the bridge on the east side, 8o
near that you could step from thé north end of the bridge on to
her. This would make a strong current on the west side. The
team stopped when the boat was 30 or 40 feet from the

bridge.
12 John Colwell testified :—I built this bridge; it is 62
feet long, and 20 feet wide. The canal is there 60 feet
wide; below and clear of the docking it is 62 feet.

Question by plaintiff:—What amount of damage was done to
the bridge by the boat striking it, last September ?

Defendant objected, Court overruled, and defendant excepted.

Answer. 1 put the bridge in place again, for which I charged
the city ten dollars. The bridge was strained considerable, and
don’t hang true now. It was worth $10 to put it on the pivot,
and §25 to fix it as it was. From the abutment to the pier is 19
feet 8 inches, and the pier is a foot wider than the bridge.

Cross Examined. The bank of the canal slopes at an angle of
45°; don’t know the distance from bottom of the slope to the

pier. The slope would make it more difficult to get into
13 the passage. The stone pier is 28 feet long ; the bridge

overhangs it 18 feet; presume stone work could have been
put in af the end of the bridge to guard it. Leighton was there
sometimes when bridge was building: The $25 damages was in
addition to the $10. Was over it two hours before the accident;
saw nothing the matter. After the accident, it would not hang
true by three inches.

Re-Examined. Lelghton was agsistant supermtendent of this
division of  canal.




6

Question by Plaintiff :—Who superintended the building of the
high bridge on Madison street ? :

Defendant objected, the Court overruled the objection, and de-
fendant excepted.

Ans. Leighton.

Re-Cross Ervamined. Don’t know whether pier is constructed
parallel with the bank. The west abutment is not. The north
end is furtherest into the canal, 2 inches out of line. Know it is
not 10 inches. I never measured it.

Andrew Anderson. Have followed boating considera-

14  ble. Know the bridge; think boats can be navigated

through with ordinary care. The current is the greatest

difficulty after boat gets into the narrow channel. Think it would

be a want of care to hit bridge on the end. It would take some

labor to keep a boat in the middle of the canal. Think a boat
can be run within 4 or 5 feet of bank along there.

Cross Fwamined. Sometimes there is a strong current in the
canal at that point. Boat lying at Armour’s would tend to in-
crease it. Never run a boat through that passage but once; then
rubbed the bridge. If a boat was running north, and her bow
should be thrown out a little, the current would tend to give it a
sheer across the current, and render it unmanageable.

Direct Resumed. Leighton was known as superintendent of
this division ; he took care of the canal generally. Think he
had something to do with building repairing aqueduct. Never
saw him draw plan or specifications for a bridge.

H. B. Dimick. . Was in Armour’s warehouse when boat struck

bridge. Heard it, did not see it. . Went out and saw the boat ;

it had run back a liftle distance ; bridge was broken, and

15  out of its place. It was the Danube. Defendant was

captain. Boat was about 20 feet below bridge, near the

centre of canal. Good stage of .water. Bridge was properly
turned.

Cross Examined. Have seen some difficulty with boats pass-
ing through bridge. When water was low, have seen boats
glance on the bridge, and rub against the side. There is a cur-
rent in the side-cut; the drawing of water for the mills makes
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it, Have seen an eddy below the bridge when boats were pass-
ing through.

Le-Direct Resumed. It was about the middle of the day when
boat struck. Have been on the canal some. Have steered into
worse places without trouble. Don’t think it ever safe to navi-
gate. Think bridge is not a material obstruction to navigation.

Loe-Cross Evamined. Saw bridge after it was struck. That is
all I know about it being in a proper position when struck, It
the bow of a boat running north was thrown out from the tow-
path, the current would tend it to' sheer across the canal. The

piers obstruct the navigation somewhat; it would be very
16 much safer and easier to get through if the passage was 4
feet wider. Never run a boat through there.

John Armour. Have lived in Ottawa twenty-five years. The
first bridge on Madison street was built from 11 to 18 years ago.
Before that time, the public travel run some 200 feet north
from where the street is, where there was a place left to cross the
side-cut. The second bridge was put in 7 or 8 years ago.. That
bridge had a crib built in the canal, of timber, and filled in with
stone. The piers in this bridge is of mason work. The second
bridge was a swing bridge, built by Green.

Question by Plaintiff:—State whether the engineers laid out
the side-cut before or after the State’s addition was laid out.

Defendant objected, Court overraled the objection, and defend-
ant excepted. ‘

Ans. I think side-cut was laid.out first: I am a warehouse-
man ; own two canal boats; had one of the first boats that was
run on the canal. Think I have more skill in running canal
boats than ordinary men.- Have seen boats running through the
bridge weekly and daily almost ; used to ride on the canal to.
Chicago three or four times.a season before railroad was opened.

I can steer a boat in the day time. Never run a boat
17 through this bridge. For the last three or four yearshave
been in the habit of seeing boats pass through the bridge.

Question by Plaintiff :—State whether, in your opinion, boats
can be run through this bridge without any material damage.

Defendant objected, Court overruled the objection, and defend-
ant excepted.
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Ans. It would be no great trouble; have seen boats light,
and a high wind blowing, rub there. Don’t think the bridge &
material obstruction.

Cross Examined, There would be no difficulty in building a
high bridge there for boats to pass under. Don’t know that a
high bridge there would injure any warehouse; it would require
me to fix a different place for unloading wagons. Have no per.
sonal interest in keeping this low bridge. Think the bridge can
be as easily passed, or mnearly so, as the high bridge on Main
street. Think the opening in"that bridge is not more than 21
feet. There is very little slope-to the tow-path, between Madison
and Main streets. Don’t know the width of the opening in this
bridge ; don’t know width of the pier. Canal boats are about 17
feet 4 inches in width, locks about 18 feet wide. Have seen boats

run through this bridge without touching. Have s2en
18  some boats blocked there, caught in the mud. This bridge

was put in in May, 1862. Think the pier in bridge of
1853 was same size as present one. There is an angle in the pier
of present bridge. The slope between Magill’s warehouse and
bridge is caused by washing. Should not think there was 4 feet
difference of width of canal between the top of bank and bottom
of slope. It is docked part of the way between the bridge and
Magill’s,

George Bristol. Have lived in Ottawa eleven years; have
been in lumber and grain trade; had from one to four canal boats.
Haye rode on boats in side-cut, and have steered some in side-cut.
Don’t profess to have particular skill as boatman ; know more
about it than one who never handled one. Have seen many boats
pass through that bridge ; think that boats can be navigated thro’
there with ordinary care; not as freely as if the bridge was not
there; don’t think the bridge a material obstruction to naviga-
tion. TLocks in the canal are about 18 feet wide. This pier is
larger than the one in old bridge. - Had no particular difficulty

in getting through old bridge.

19 Question by Plaintiff : —State whether or not it is any
more difficult to run through this bridge than through the
locks on canal.
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Defendant objeeted, Court overruled the objection, and defend-
ant excepted. :
Ans. T think not; boats are 17 feet 8 inches wide ; that was
the width of my boats.
Cross Examined. My judgment is not as good as boatmen,
about the running of boats. When the current is heavier than
usual, the navigation is more difficalt it requires more caution
to run through this passage than if the bridge was not there. If
it becomes necessary to throw the head of a boat out from the
shore, and there was a current, it would give the boat a shear
that would make it difficult to manage.
Wm. O. Richardson. 1 own boats; no experience in running
them ; think I have more skill than generality of mankind, who
never owned any, in the management of them. My warehouse
is south side of bridge. Have seen boats go through the bridge.
Never saw any have any difficulty in passing.
Geo. W. Hobb. Saw the Danube strikethe bridge ; saw

20  her leave Magill’s warehouse; very soon after they left

3 the warehouse, the bow seemed to incline towards the tow-
path, one man trying to push it off the bank; this was within 50
feet of the warehouse. Then the bow swung out, but did not get
as far out as the centre of canal; the man kept polling until he
got about 20 feet from the bridge; they appeared to be trying to
keep it off the bank ; did not use the pole on the outside of boat ;
the man who had the pole threw it down and ran to the bow, and
geemed to be trying to keep the boat off the bridge with his
hand; the men on the boat seemed to have the control of herj; .
heard no direction given by any one on the bank.

Cross Examaned. I stood on the east side of the canal; can’t
say whether another boat lay inside of the Danube, at Magill’s
warehouse. Saw the Danube when she started; seemed to be
sheering towards the shore; was loaded; one man seemed to be
keeping her bow off the shore, laid down the pole, went to the
yow to keep her off the bridge with his hands; seemed to be
ufraid of sticking on shore, then tried to keep her off the bridge.
Chere was a man .at the helm. Defendant was not one of the

men on the boat. She was going slow. After boat turned
" off from the shore, I heard an order to the driver to hold .
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up; think a man on the boat gave the order. Did not see
defendant.

Win. Haskell. Was alderman of 3th ward in 1853 and 4.
Wrote to Mr. Gooding, secretary of Board of Canal Trustees, for
liberty to make a bridge across canal, on Madison street; he gave
the privilege, and said he would be glad to do anything to farther
the object. The bridge was a draw, not a swing, bridge. That
bridge was built in 1854; about three years after, there was a
swing bridge built, and the present one was built last May.

D. W. Brush. Was city marshal last year; went to see Mr.
Preston ; he told me if it was the general consent of the business
men on the basin, he would cause the water to be drawn oft’ for
the purpose of putting in the pier of the bridge. I told him they
consented. - He sent a dispatch to Mr. Leighton, the assistant su-
perintendent on this division. I saw them putting in the pier.
Mr. Leighton was there twice; one day 10 or 15 minutes.

Oross Examined, Olmstead, Nitchelm and Walters

22  were aldermen of this city last year; they were bridge

committee. I presented no plan or specifications of the
bridge to Preston.

Frank Whitmore. 1 run ahoat in 1856, part of the season;
was captain. Have seen boats passing this bridge; think it may
be safely passed by the exercise of ordinary care.

Cross Ezamined. Never run a boat through this bridge. The
pier in this is larger than the one in the old bridge.

John Colwell re-called. The new pier is wider than the old
one. The north end of abutment projects into the bank ; the
south end was the line we marked from: I think this abutment
i8 closer to the bank than the old one.

Plaintiff here rested.

23 John B. Preston called for Deft. Am superintendent

of canal. Know the bridge. Have been civil engineer
25 to 28 years, and have more skill than ordinary men in deter-
mining the effect of obstructions in navigable waters. The bridge
with the piers and abutments as the same are now constructed, i8
a material obstruction to navigation. The shape of bank is such
that it is impossible to run a boat into the bridge except the boats
run exactly straight into the opening; this the current prevents,
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when a boat cannot be prevented from sheering: There should
be mdre room between the abutments and the bsz The bridge
could be protected by a fender. The pier is not straight ; ﬂus
lessens the passage way. The abutment is about 11 mches out
of line; I examined and measured it to-day; from the end of
chord to inside of the bearing on is 11 inches. TFender could
have been put in so as effectually to have prevented the accident.
Such fenders are always put upon draW bridges that ever I saw,
of any value. I never gave my consent to have this bridge built
as it now is. It is more difficult to navigate a boat through the
bridge than to navigate one through a locL, the ,locks are in the
middle, and not in one side of the canal. There is usually no
current of consequence at a lock ; they are constructed with hea-

vy stones at the entrance, so that a boat striking does not
2¢  injure the lock so much. I think 5 boats out of every 7

strike in going into a lock. If the bridge had been prop-
erly constructed, thls accident would not have lnppened Imean
if fenders had been put in ; that could be done for one hundred
dollars ; no diffieulty in puttmg them in. The mills below, draw-
ing off the water, cause a current; boats running against that
current would be liable to sheer.

Oross Ezamined. If a boat should start from Magill’s, with
one lying between her and tow-path, she must get her Wldth west
to pass the bridge; in steering her the current Would tend to send
her bow on shore; if her bow was pushed off, the current might
make her shear the other way, and sfrike the bridge. The pas-
sage through the lnrrh bridge, on Main street, was made under
my direction; thatis 21 feet 3 inches wide. Leighton had no
power to authouze a bridge to be put across the canal ; he did
not act for the Trustees in bmldmg the aqueduct, but for the con-
tractor. The trustees never prohibit bridges being built after
plans furnished by me. I supposed this bridge was to be the

same as the old bridge, but the pier is larger.
25 L. Ma _/lzew Have run canal boats about twenty years.
Know bridge in question; it is difficult to get through
without hitting ; h'we been compelled to stay there an hour and
a half, and often to doublo teams to get through. .
Cross Examined. Struck there when Watef was low; have
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gwift water; have hit the bridge
ats stern on the bank.
account of current,

gtuck in the bridge on account of
in passing through ; have frequently g0t bo
Tt is very difficult to get into the passage ot
Run through the bridge every week last season.

Direct Resumed. A heavyloaded boat, going into the passage-
from the south, is liable to be made unmanageable by t!le current.,
The hridge passage is about two boats’ length from Magill’s wharf;,
in steering from there, you have to head tow.ards.the shore at
first; sometimes impossible to avoid striking brldgg in low water.

M. Fishburn. Amin grain trade ; have experience as aboat-
man; saw the boat when she started ; she lay outside of another

boat; she had to turn in at first towards the shore; ran
96 her bow towards the bank; they set the bow off with a

pole, then the current struck her, and she sheered towards
the other shore; defendant was on the bank; he halloed to stop:
the team ; the boat struck the eddy caused by the pier, then ran
against the bridge; the steersman done all in his power to keep:
her off, but, by reason of the current and eddy, had no control of”
her; she would not mind the helm ; Korah could not have done
anything to prevent the accident.

Question—Can you tell, from your experience as a boatman,
any reason why the Capt. should be on the tow-path at the time?

Objected to by plaintiff, Court sustained the objection, and de-
fendant excepted.

The defendant started from the office with his papers, and went
up to the bridge; the bow line got fast, he loosened it; before
the boat struck, he halloed to stop the team.

Ques.—Was it, in your judgment as & boatman, a proper
27  place for captain ?

Plaintiff objected, Court sustained the objection, and
defendant excepted.

Cross Ezamined. Went to Chicago and bacl one trip as steers-
man ; was boatman on canal in Pennsylvania from 18 to 25 years
of age. Irepaired the rudder of the boat; don’t know whether
it dropped too much. Defendant passed along on tow-path; any
man on the boat could have heard the command; steersman tried
to keep h.er off 'the bank at first, and when she took a shear went
to other side; did not set a pole on the other side; the pier makes
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an eddy for four feet. There Was not space enough to give the
boat headway ; she was, when she started, about half a block
from end of bridge, not room enough to get sufficient steerage
way.

Capt. Cullen. Am canal boat captain; have been boatman for
14 years. I know the bridge is a material obstruction to naviga-
tion. Saw this boat going up. It is sometimes necessary for
safe navigation that there should bé a man on the bridge. I had

once to stop a boat with a snubbing line on tow path; if
28 she had been so far from the shore that I could not have

got off, she would have hit the bridge. The water rises
and falls in the side-cut very quick; it depends on the amount of
water drawn off at the mills. The water was low when the Da-
nube went up. Don’t think it possible tor a boat to pass that
bridge at all times without striking. Saw the boat from the time
she started ; there was an experienced man at the helm j he did
all he could; could not see anything that I could have done to
have prevented the boat from striking. The Neptune lay inside
of the Danube when she started; she was loaded. It proper
guards had been placed there, she would not have hit.

Cross Eramined. Putting a guard there would not affect the
current, but would keep the boat oft the bridge.

Michacl MeITugh. Havefollowed the business of towing boats
two or three years; towed the Danube when she hit the bridge;
there was an obstruction at the end of bridge, that would catch
the tow line; it was necessary to have a man to throw the line
over. Boat was about seven yards from bridge when captain
called to stop the team ; think there was pretty good stage of wa-
ter. The Danube was full loaded; heavy current. Capt. May-

hew’s boat once got aground, and struck the bridge. It is
99  harder to pass this bridge than the old one; the difference

is the power of two horses at least. This day the current
was heavier than usual. The passage is narrower thau in the old
bridge. IHave sometimes had to use blocks and tackles to draw
boats through.

M. A. Ward. Am canal boatman, been on 11 yesrs; have
passed this and the old bridge. Think draw is two feet less m
this than in the other bridge; about 1% feet more than width of
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boat. Consider the present bridge a material obstruct.ion to nay-
fgation; there is an eddy below the pier. It is impossible a!ways_
to avoid striking bridge; Dboats hit it oftener than they miss it;
guards could be built so as to protect bridge, and they would aid
in shaping the course of boats into the draw.

Cross Lramined. Was on Armour’s platform when boat
struck ; think the tiller struck the ground; something prevented
it from working.

Patrick Lannagan. Ques.—Could you have turned the bridge
far enough around so that the boat would have struck the pier,
and not the bridge? ' .

Objection Dby plaintiff, sustained by Court, and defendant ex-

cepted.
30 I'heard a man call to me from the bank, to turn bridge
more, 80 t]lat'boat would not strike; had no time to turn
it to prevent boat from striking.
- Cross Ezamined. Turned bridge around in the usual place
would not have had time to haye turned the bridge after T heard
the voice.

B. F. Powell. Amin grain business, and a boatowner. Have
passed this bridge several times ; it renders navigation more dif-
ficult and dangerous ; guards to the bridge would, to a great ex-
tent, relieve the difficulty; it is more difficult to pass through this
than the other bridge. Think the passage is narrower in thig
than in the othier. The bridge tarns very hard; it could be made
to turn easy enough to get it ont of the way of the boat.

Cross Examinc(l. Guards wonld stop the eddy ; they would

keep boats off the piers.
31 Defentdant then offered in evidence tle following rules
ard regulations of the Ill. & Mich. Canal :

Sec. 1. “No person shall, under any pretence whatever, ex-
cept with permission in writing from the Board of the Illinois &
Michigan Canal, or their authorized agents, dig or cause to be
dug or constructed any drais, remove or deposit, or caused to be
removed or deposited, ca.rth, sand, gravel, or other material, so
that the effect of such drain, or the removal of such earth, sand
or gravel, or other material as aforesaid will cau

e : se the washing of
any material into the canal to the injury of the same

ame ; any person
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‘?ﬁ'ending against the orders above specified, may be prosecuted
in the name of the Board of Trustees, before any Justice of the
Peace in the proper county, and, on conviction, shall be fined for
each offence not': less than one nor more than one hundred dollars,
and slmlll be liable to be sued, in an action on the case, in the
name of the Board of Trustees of' the Ill. & Mich. Canal, for the
injury done to said canal, for which recovery shall be had, with

full costs.”
32 Sec. 5. “If any person shall obstruct the navigation

by wilfully sinking any vessel, timber, stone, earth or other
material to the bottom of the canal, or placing any obstruction on
the towing path thereof, or on the side or bank opposite, such
person or persons shall, for every such offence, forfeit and pay
such penalty as the superintendent, having charge of that portion
of the canal, may impose, not exceeding twenty-five dollars over
and above the expenses of removing sucl) obstruction.”

Sec. 8. “In all cases where a new 1'qq;d or public highway is
laid out by legal authority, in such direction as to cross the line
of canal, or any navigable feeder thereof by th= laws of the State,
and in such a manner as to require the erection of a new bridge
over such canal or feeder for the accommodation of said road,
such bridge shall be constrycted according to a plan which shall
be approved by the Board of Trustees or their authorized agents;
and if any person or persons shall undertake to construct or lo-
cate such hridge without first obtaining the consent of the Board
of Trustees or their authorized agents, by placing any material
for that purpose upon either bank of the canal or bottom thereof,
he or they shall be subject to a penalty of fifty dollars, and the
general superintendent shall be authorized to remove all the afore-
said materials at the expense of the offending party.”

See. 81. “If any parson or persons in navigating or
33  managing any boat or flat on the canal, shall injure any
lock, lock-gate, water-gate, guard-gate, paddle-gate, bridge,
aqueduct, or other work or device appertaining to the canal or
any of its feeders, such person or persons shall, for every such
offence, forfeit and pay a fine of not less than five, nor more than
twenty-five dollars, as the superintendent may, in his discretion,
impose, over and above all damage which may result from such
violation.”
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Uertificate, under seal of Wm. Gooding, Secretary of Board of
Trustees, that the above are a correct copy from the records of
said Board.

Plaintiff objected to the reading of said rules and each of them,
‘Cowrt sustained the objection, and defendant excepted.
| Defendant rested. !
| Leter Dunlevy called by plaintift. Have seen the brldge., and
| the eddy; I think it is not far from 20 feet from the bridge ;
' should think the bridge would cover it when turned ; the
34 current in the side-cut can be detected by the eye, if there

is any floating substance on the water.

Cross Ewvamined. The eddy might vary with the current ;’that
varies with the amount of water drawn off below.

John Armour re-called. Madison street is 80 feet wide; 40
feet from centre of pier to outside of stree’; guards would on'y
interfere with boats lying in the street, not when they were lying
opposite my warehouse; a guard at south end of bridge would
not interfere with my swarehouse.

This was all the evidence.

PramNtrrs’ INSTRUCTIONS.

If the jury believe, from the evidence, that the defendant, Os-
car Korah, at the time of the injury complained of, was the cap-
tain or master of the canal boat Danube, having charge of said
boat at the time, and that said boat was run wilfully or negligently
against the bridge, or pier of the Madison street bridge, a public
highway in the city of Ottawa, over the lateral canal, whilst the
said Korah was master or captain as aforesaid, having charge of
said boat, then the jury will find the defendant guilty, and fix a
fine not exceeding one hundred dollars, nor less than ten dol-

{ars.
35 If the jury believe, from the evidence, that the defend-

ant, Oscar Korah, at the time of the injury complained of,
was the captain or master of the canal hoat Danube, having
charge of said boat at said time, and that said boat twas ruon
against the pier or bridge in controversy, and that said bridee
was a public highway in the oity of Ottawa, over the lateral (:'L-
nal, injuring said bridge or pier whilst said Korah was master or
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ERrRRORS ABSSIGNED,

Now comes the said Plaintiff in Error, Oscar Korah by Glover;
Cook & Qampbell, his attornies, and says that in the record and
proceedings aforesaid, and in the rendering of the judgment afore-
gaid, there is manifest error in this, to wit:

1st. The Court erred in overruling the motion of said defend-
ant to dismiss said suit.

2d. The Court erred in admitting improper evidence offered
by said plaintiff.

8d. The Court erred in refusing to admit proper evidence of-
fered by defendant.

4th. The Court erred in giving to the jury the 1st, 2d, 34,
and 4th instructions asked by plaintiff, and each of them.

|

ler Ly
6th. The Court erred in overrulm«r the defendant’s motion
for a new trial.

7th, The Cowrt erred in rendering judgment aforesaid, in
manner and form aforesaid.

<« w1 e

t emilty



POINTS MADE FOR PLAINTIFF IN ERROR.

The City had no right to pass the ordinance in question ; the
law creating the Board of Trustees, and providing for the com-
pletion of the canal, gave all the power to the Board of Trustees
to make, ordain, and establish rules, by-laws, and regulations, in
relation to the transportation upon the canal. The conduct of
boats and rafts, “and the general police of the canal,” as are
usual, or may be found necessary.

1 Purple’s Stat., 467. Sec. 15.

This power had been exercised by the Trustees, and they had
passed’ an- ordinance in relation to the same offence with which
. defendant was charged, and had provided a punishment therefor,
- differing frq.m“th:e one provided for by the city ordinance.
‘ z ‘_;Sfcc ‘ch'. 31 "'of Rules'l.é/" Trustees, rce..paye -33..5 , * -
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~ Then the case stands thus: The State, in contracting with the
bond holders to complete the canal, had enacted that the Board
of Trustees should have power to malke all rules, by-laws and
regulations, &c., and to make the rule which they did make, by
which rule a fine of not less than $5 nor more than $25 was im-
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jposed, for the commission of the offence charged upon the de-

fendant.

The rule of the Canal Trustees, and the ordinance of the City,
provided two distinct penalties for the same offence. If the de-
fendant can be punished under the city ordinance, it is clear that
he may be twice punished for the same offence. The evidence of

the rules adopted by the Trustees should have been received.

Cot o B

‘The bridge, as constructed, was an obstruction to navigation,
see testimony of John B. Preston, record page 23, and it was
built without authority in the way in which it was built.

Testtmony of Capt. Cullen, p. 27.
0 « Michael McHugh, pp. 27 aud-28
“ « M. A. Ward, p. 29.

The Court, in the instructions, assumed that the captain of the
boat could be convicted under this ordinance if he was not guilty
himself of negligence or wilful wrong, if those acting under his
authority were guilty of negligence.

The first instruction says, that if the boat Danube was run wil-
fully or negligently against the bridge, and the defendant, at the
time, was the captain and master having charge of the boat at
the time, the jury should find him guilty. If this is so, then the
defendant may have been found guilty for the negligent or wilful
act of ﬂlP ]lﬂnd‘i O.q fhﬁ ])O‘ﬂ' \v1ﬂlnH“ n{xmllunnnn ny faple of hias

cipie o dwf—ﬂ—»wzp( Jop
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4 GLODVER, COOK & CAMPBE LT,
;ial: see testimony of Fishburn, page 26. Now, on this state of
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facts, two questions arise; 1st, was the captain guilty of negli-
gence in being on the bank; and gecond, if not, was he responsi-
Dle for the act of the men on"bom'd in throwing her head out too
much. He may have been responsible, or may not; it depends
solely on the question whether, by the use of ordinary care as
master of the boat, he could have prevented it. It is not true
that he is liable in this action for the act of the men on the boat,
simply because he was the master of the boat, and had charge of
her, for it may be that the highest care required the master of the
boat to be on the tow-path at the time, and where he could not
foresee or prevent the act of the bowsman from throwing her bow
out too far; we tried to prove that this was so, but the Court’
would not permit it. The Court clearly erred in refusing to per-
mit the defendant to ask the witness Ilishburn ¢ Can you tell
from your experience as a boatman, any reason why the captain
ghould be on the tow-path at the time? Was it, in your judg-
ment, a proper place for the captain ?”’ 7

Now the point we make is, if the captain was in, his proper place
and doing his proper duty, he ought not to be, esentod m this
form, if the men on the boat were guilty of negligence.
The 2d.instruction holds the defendant liable for the want of
proper ekill and caution by those under his authority, evenif he
-acted withall due care and skill himself; this is not the law.

.{Ef- R standa dlme s Mha Qlain in pontpqeting with 1

bond holders to complefe the eanai, hadl enacted that the Dot
of Trisiees should have power to wmake all rales, by-taws ¢
roenlations, &e,, and to mike the rule which they did make,

2 Fon > . o L — RO i
The 3d instruction makes .the defendant liable for the want of
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2 good rudder, if, by the exercise of ordinary prudence, he might
haye known that the rudder was out of repair.

The ordinance does not impose thig fine for negligence, in not
seeing that the boat was in good Yepair, but only for negligence in
running the boat. The question is clearly presented by the de-
fendant’s &th instruction, and the qualification made thereto.

The 5th jnstruction asked by defendant should have been given
as asked, and the qualification was wrong.

There was no presumption, that if the men on the boat gither
negligently or wilfully run the boat against the bridge, that they
were acting by the authority of defendant in such negligent or
wilful act; it was begging the whole question.

The Court say if defendant does his whole duty, and the bows-
man makes a blunder, that the blunder of the bowsman shall be
presumed to have been directed by the defendant, and the de-
fendant shall be punished therefor.

£-al/-
The Court has applied the same principle of 7’espom§‘ent superior
in this action, that would be the rule in a suit brought against
the master, to recover damages for the act of the servant.

GLOVER, COOK & CAMPBELL,
Tor Plaintiff in Error.

BE—
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tecover of Defendant below a penalty prescribed by a city ordi-
nance, for damage done to the bridge across the Side-Cut of the
Tllinois & M. Canal at Madison Street, in said city. 2

The action was originally comrienced before a Justice of the
Peace, and brought by appeal to the Circuit Court of LaSalle

County, where it was tried. - ,

2 Complaint—That on the 6th day of September, 1862,

within said city, defendant having charge of canal boat
Danube, did negligently run said boat against Madfson Street
bridge, and did thereby greatly injure said bridge.”
Plea, “Not guilty.”
6 Motion in Circuit Gourt by the defendant to dismiss the
: suit for want of jurisdiction in the Court below overruled

by Court, and defendant excepted.

7 Jury called and “sworn to well and truly try the issues :

according to the evidence.” .
8 Verdict—"“ We, the jury, find the defendant guilty, and
nesace the fine at five dollars.”

|
|

it
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|
Motion for a new trial by defendant, overruled by the Court 1
and defendant excepted.
Judgment—“That the plaintiff have and recover of the de.
fendant the sum of five dollars, its fine, also its costs and charges
herein expended, and that execution issue therefor.”
9 Bill of Exceptions.
Plaintiff offered and read in evidence section one (1), of
an Ordinance of the City of Ottawa, as follows: gz
“ An Ordinance to protect bridges, ferries, and wharves.”

10 Edward Butler testified as follows: I know the bridge
on’ Madison street, across the side.cut. September 6th,
1862, I was walking on the side-cut toward the bridge, and saw
two men ‘on a canal boat, shoving the bow of the boat out from
the tow-path. I saw the boat strike the end of the bridge, which
was turned. I was about 150 feet off. The boat was 50 or 60
feet from the bridge when T first saw it, and going slow. The
bow struck the bridge and pushed it off of the pinion 8 or 4 inch-
es, and then the boat went on through the bridge. I didn’t see
defendant at all. The bridge was in the city of Ottawa, and
there were one or two men on it.
Cross Erxamined. I couldn’t see the water on the other side of 3
the boat, and couldn’t tell how far from the bank she was; they
stopped pushing the bow out when 50 feet from the bridge. The
bow struck the end of the bridge about 3 feet from the mid-
dle. ;
11 Patrick Lanagan testified :—I worked for Armour, and
attended the bridge one day last fall. I saw the boat start from
Magill’s, and commenced turning the bridge, and did not see her
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again till she was almost to the bridge ; then I saw a man run-
ning to the bow to keep the boat off of the bridge with his hands:
I saw that the boat would strike the bridge or pier, and let the
bridge be ; the boat ,struck the end of the bridge, about 3 feet
from the centre, and knocked the bridge out of gear; there was
two men on the boat, one of them at the helm. The defendant
was captain of the boat at the time, and was walking along the
tow-path.

Cross Examined. 1 have seen three boats grounded and stuck
at the bridge. The passage for boats was on the west side of the
pier. The Yorktown lay above the bridge on the east side, so
near that you could step from the north end of the bridge on to
her. This would make a strong current on the west side. The
team stopped when the boat was 30 or 40 feet from the

bridge.
12 John Colwe’l testified :—I built this bridge; it is 62
feet long, and 20 feet wide. The canal is there 60 feet

t=y)
wide; helow and clear of the docking it is 62 feet.

Question by plaintiff:—What amount of damage was done to
the bridge by the boat striking it, last September ?

Defendant objected, Court overruled, and defendant excepted.

Answer. T put the bridge in place again, for which I charged
the city ten dollars. The bridge was strained considerable, and
don’t hang true now. It was worth $10 to put it on the pivot,
and $25 to fix it as it was. From the abutment to the pier is 19
feet 8 inches, and the pier is a foot wider than the bridge.

Cross Examined. The bank of the canal slopes at an angle of
45°; don’t know the distance from bottom of the slope to the

pier. The slope would make it more difficult to get into
13  the passage. The stone pier is 28 feet long; the bridge
overhangs it 18 feet; presume stone work could have been

put in at the end of the bridge to guard it. Leighton was there
sometimes when bridge was building. The $25 damages was in
addition to the $10. Was over it two hours before the accident;
saw nothing the matter. After the accident, it would not hang
true by three inches.

Re-Examined. Leighton was assistant supermtendent of this
division of canal.
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Question by Plaintiff :—Who superintended the building of the
high bridge on Madison street ? A
Defendant objected, the Court overruled the objection,
fendant excepted.
Ans.  Leighton. '
Re-Cross Evamined. Don’t know whether pier is constructed
parallel with the bank. The west abutment is not. The north
end is furtherest into the canal, 2 inches out of line. Know it is
not 10 inches. I never measured it. :
Andrew Anderson. Have followed boating considera-
14  ble. Know the bridge; think boats can be navigated
through with ordinary care. The current is the greatest
difficulty after boat gets into the narrow channel. Think it would
be a want of care to hit bridge on the end. It would take some
labor to keep a boat in the middle of the canal. Think a boat
can be run within 4 or 5 feet of bank along there.

-Cross Examined. Sometimes there is a strong current in the
canal at that point. Boat lying at Armour’s would tend to in-
crease it. Never run a boat through that passage but once; then
rubbed the bridge. If a boat was running north, and her bow
ghould be thrown out a little, the current would tend to give it a
gheer across the current, and render it unmanageable.

Direct Resumed. Leighton was known as superintendent of
this division ; he took care of the canal generally. Think he
had something to do with huilding repairing aqueduct. Never
saw him draw plan or specifications for a bridge.

and de-

H. B. Dimick. Wasin Armonr’s warehouse when boat struck

* bridge. Heard it, did not see it. Went out and saw the boat;

it had run back a little distance ; bridge was broken, and

- 15 out of its place. It was the Danube. Defendant was

captain. Boat was about 20 feet below bridge, near the
centre of canal. Good stage of water. Bridge was properly
turned.

Cross Examined. Have seen some difficulty with boats pass-
ing through bridge. When water was low, have seen boats
glance on the byidge, and rub against the side. There is a cur-
rent in the side-cut ; the dra.wing of water for the mills makes
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it, Have seen an eddy below the bridge when boats were pass-
ing through.

Le-Direct Resumed. It was about the middle of the day when
boat struck. Have been on the canal some. Have steered into
worse places without trouble. Dou’t think it ever safe to navi-
gate. Think bridge is not a material obstraction to navigation.

Le-Cross Examined. Saw bridge after it was struck. That is
all I know about it being in a proper position when struck, It
the bow of a boat running north was thrown out from the tow-
path, the eurrent would tend it to sheer across the canal. The

piers obstruct the navigation somewhat; it would be yery
16 much safer and easier to get through if the passage was 4
feet wider. Never run a boat through there.

John Armour. Have lived in Ottawa twenty-five years. The
first bridge on Madison street was built from 11 to 13 years ago.
Before that time, the public travel rnpn some 200 feet mnorth
from where the street is, where there was a place left to cross the
side-cut. The second bridge was put in 7 or 8 years ago. That
bridge had a crib built in the canal, of timber, and filled in with
stone. The piers in this bridge is of mason work. The second
bridge was a swing bridge, built by Green.

Question by Plaintiff:—State whether the engineers laid out
the side-cut before or after the State’s addition was laid out,

Defendant objected, Court overruled the objection, and defend-
ant excepted.

Ans. I think side-cut was laid out first. I am a warehouse-
man ; own two canal boats; had one of the first boats that was
run on the canal. Think I have more skill in running canal
boats than ordinary men. Have seen boats running through the
bridge weekly and daily almost; used to ride on the canal to

Chicago three or four times a season before railroad was opened:

I can steer a boat in the day time. Never run a boat
17 through this bridge. For the last three or four years have
been in the habit of seeing boats pass through the bridge.
Question by Plaintiff :—State whether, in your opinion, boats
can be run through this bridge without any material damage.
Defendant objected, Court overruled the objection, and defend-
ant excepted.

il
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Ans. It would be no great trouble; have seen boats light,
and a high wind blowing, rub there. Don’t think the bridge a
material obstruction. -

Cross Examined, There would be no difficulty in building a
high bridge there for hoats to pass under. Don’t know that a
high bridge there would injure any warehouse; it would require
me to fix a different place for unloading wagons. Have no per-
sonal interest in keeping this low bridge. Think the bridge can
b as easily passed, or nearly so, as the high bridge on Main
street. Think the opening in that bridge is not more than 21
feet. There is very little slope to the tow-path, between Madison
and Main streets. Don’t know the width of the opening in this
bridge ; don’t know width of the pier. Canal boats are about 17
feet 4 inches in width, locks about 18 feet wide. Have seen boats

run through this bridge without touching. Have szen
18 some boats blocked there, caught in the mud. This bridge

was put in in May, 1862. Think the pier in bridge of
1853 was same size as present one. Thereis an angle in the pier
of present bridge. The slope between Magill’s warehouse and
bridge is caused by washing. Should not think there was 4 feet
difference of width of canal between the top of bank and bottom
of slope. It is docked part of the way between the bridge and
Magill’s.

George Bristol. Hage lived in Ottawa eleven years; have
been in lumber and grain trade; had from one to four canal boats.
Have rode on boats in side-cut, and have steered some in side-cut.
Don’t profess to have particular skill as boatman ; know more
about it than one who never handled one. Have seen many boats
pass through that bridge ; think that boats can be navigated thro’.
there with ordinary care; not as freely as if the bridge was not
there; don’t think the bridge a material obstruction to naviga-
tion. Locks in the canal are about 18 feet wide. This pier is
larger than the one in old bridge. Had no particular difficulty

in getting through old bridge.

19 Question by Plaintiff :—State whether or not it is any
more difficult to run through this bridge than through the
locks on canal.
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Defendant objeeted, Court overruled Jhe objection, and defend-
ant excepted.

Ans. T think not; boats are 17 feet 8 inches wide ; that was
the width of my boats.

Cross Examined. My judgment is not as good as boatmen,
about the running of boats. When the current is heavier than
usual, the navigation is more difficalt ; it requires more caution
to run through this passage than if the bridge was not there. If
it becomes necessary to throw the head of a boat out from the
shore, and there was a current, it would give the boat a shear
that would make it difficult to manage.

Wn. C. Richardson. 1 own boats; mo experience in running:
them ; think I have more skill than generality of mankind, who
never owned any, in the management of them. My warehouse
is south side of bridge. Have seen boats go through the bridge.
Never saw any have any difficulty in passing.

Geo. W. Hobb. Saw the Danube strike the bridge ; saw
90.  her leave Magill’s warehouse; very soon after they left
the warehouse, the bow seemed to incline to wards the tow-
path, one man trying to push it off the bank; this was within 50
feet of the warehouse. Then the bow swung out, but did not get
as far out as the centre of canal ; the man kept polling until he
got about 20 feet from the bridge; they appeared to be trying to
keep it off the bank ; did not use the pole on the outside of boat;
the man who had the pole threw it down and ran to the bow, and
geemed to be trying to keep the boat off the bridge with his
hand; the men on the boat seemed to have the control of her;
heard no direction given by any one on the bank.

Oross Examined. 1 stood on the east side of the canal; can’t
say whether another boat lay inside of the Danube, at- Magill’s
warehouse. Saw the Danube when she started; seemed to be
sheering towards the shore; was loaded ; one man seemed to be
keeping her bow off the shore, laid down the pole, went to the
bow to keep her off the bridge with his hands; seemed to be
afraid of sticking on shore, then tried to keep her off the bridge.
There was a man at the helm. Defendant was not one of the

men on the boat. She was going slow. After boat turned
91  off from the shore, I heard an order to the driver to hold-
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upy think a man on the boat gave the order. Did not see

defendant.

Win. Haskell. - Was alderman of 5th ward in 1853 and 4
Wrote to Mr. Gooding, secretary of Board of Canal Trustees, for
liberty to make a bridge across canal, on Madison street; he gave
the privilege, and said he would be glad to do anything to further
the object. The bridge was a draw, not a swing, bridge: That
bridge was built in 1854; about three years after, there was a
swing bridge built, and the present one was built last May.

D. W: Brush. Was city marshal last year; went to see Mr.
Preston ; he told me if it was the general consent of the business
men on the basin, he would cause the water to be drawn off’ for
the purpose of putting in the pier of the bridge. I told him they
consented. He sent a dispatch to Mr. Leighton, the assistant su-
perintendent on this division. I saw them putting in the pier.
Mr. Leighton was there twice; one day 10 or 15 minutes:

Oross FExamined. Olmstead, Nitchelm and Walters

22  were aldermen of this city last year; they were bridge

committee. I presented no plan or specifications of the
bridge to Preston.

Frank Whitmore. I run ahoat in 1856, part of the season;
was captain. Have seen boats passing this bridge; think it may .
be safely passed by the exercise of ordinary .care.

Cross Ezamined. Never run a boat through this bridge. The
pier in this is larger than the one in the old bridge.

Jokn, Colwiell re-called. The new pier is wider than the old
one. The north end of abutment projects into the bank; the
south end was the line we marked from. I think this abutment
i8 closer to the bank than the old one. :

Plaintiff "here rested.

23« John B. Preston called for Deft. Am superintendent

of canal. Know the bridge. Have been civil engineer
25 to 28 years, and have more skill than ordinary men in deter-
mining the effect of obstructions in ndvigable waters.” The bridge
with the piers and abutments as the same are now constructed, is
a material obstruction to navigation. The shape of bank is such
that it is impossible to run a boat into the bridge except the boeats
run exactly straight into the opening; this the current prevents,
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when a boat cannot bé prevented from sheer innr There should
be more room between the abutments and the bank The bridge
could be protected by a fender. The pier is not straight; tlns
lessens the passage way. The abutment is about 11 inches out
of line; I examined dnd measured it to-day; from the end of
chord to inside of the bearing on is 11 inches. Tender could
have been put in so as effectually to have prevented the accident.
Such fenders are always put upon draw bridges that ever I saw,
of any value. I never gave my consent to have this bridge built
as it now is. It is more diflicult to navigate a boat through the
bridge than to navigate one through a lock; the locks are in the
middle, and not in one side of the canal. There is usually no
current of consequence at a lock ; they are constructed with hea-

vy stones at the entrance, so that a boat striking does not
24  injure the lock so much. I think 5 boats out of every 7

strike in going into a lock. If the bridge had been prog-
erly constructed, this accident would not have happened ; I mean
if fenders had been put in ; that could be done for one hundred
dollars ; no difficulty in puttm(r them in. The mills below, draw-
ing off the water, cause a current; boats running against that
current would be liable to sheer.

Oross Bxamined. Tf a boat should start from Magill’s, with
one lying between her and tow-path, she must get her width west
to pass the bridge; in steering her the current would tend to send
her bow on sh01e, if her bow was pushed off, the current might
make her shear thie other way, and strike the bridge. The pas-
sage through the high bridge, on Main street, was made under
my direction; thatis 21 feet 3 inches wide. Leighton had no
power to authorize a Dbridge to be put across the canal; he did
not act for the Trustees in building the aqueduct, but for the con-
tractor. The trustees never prohibit bridges being built after
plans furnished by me. I supposed this bridge was to be the

same as the old bridge, but the pier is larger.
25 L. Mayhew. Have run canal boats about twenty yeare.
Know bridge in question; it is difficalt to get through
without hitting; have been compelled to stay there an hour and
a half, and often to double teams to get through.

Cross Examined. Struck there when water was low; have '

—}



12

stuck in the bridge on acconnt of swift water; have hit the bridge
in passing thromoh have frequently got boats stern on the bank.
It is very difficult to get into the passage on account of current.
Run through the bridge every week last season.

Direct Resumed. A heavyloaded boat, going into the passage
from the south, is liable to be made unmanaoeaole by the current.
The bridge passage is about two boats’ length from Magill’s wharf;
in steering g from there, you have to head towards the shore at
first; sometimes impossible to avoid striking bridge in low water.

Ar. Fishhurn. Amin grain trade : have experience as aboat-
man; saw the boat when she started ; she lay outside of another

boat; she had to turn in at first towards the shore; ran
26  her bow towards the bank; they set the bow off With a
pole, then the current strnck her, and she sheered towards

the other shore; defendant was on the bank; he halloed to stop’

the team ; the boat struck the eddy caused by the pier, then ran
against the bridge; the steersman done all in his power to keep
her off, but, by reason of the carrent and eddy, had no control of
her; she would not mind the helm ; Korah could not have done
anything to prevent the accident.

Question—Can you tell, from your experience as a boatman,
any reason why the Capt. should be on the tow-path at the time?

Objected to by plaintiff, Court sustained the objection, and de-

fendant excepted.

The defendant started from the office with his papers, and went
up to the bridge; the bow line got fast, he loosened it; before
the boat struck, he halloed to stop the team.

Ques.—Was it, in your judgment as a boatman, a proper
27  place for captain ?

Plaintiff objected, Court sustained the objection, and
defendant excepted.

Cross Ezamined. Went to Chicago and back one trip as steers-
man; was boatman on canal in Pennsylvania from 18 to 25 years
of age. I repaired the rudder of the boat; don’t know whether
it dropped too much. Defendant passed along on tow-path ; any
man on the boat could have heard the command ; steersman tried
to keep her off the bank at first, and when she took a shear went
to other side; did not set a pole on the other side; the pier makes
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an eddy for four feet. There was not space enough to give the
boat headway ; she was, when she started, about half a block
from end of bridge, not room enough to get sufficient steerage
way.

Capt. Cullen. Am canal boat captain; have been boatman for
14 years. I know the bridge is a m&ferial obstruction to naviga-
tion. Saw this boat going up. It is sometimes necessary for
safe navigation that there should be a man on the bridge. I had

once to stop a boat with a snubbing line on tow path; if
28 she had been so far from the shore that I could not have

got off, she would have hit the bridge. The water rises
and falls in the side-cut very quick; it depends on the amount of
water drawn off at the mills. The water was low when the Da-
nube went up. Don’t think it possible for a boat to pass that
bridge at all times without striking. Saw the boat from the time
she started ; there was an experienced man at the helm ; he did
all he could; could not see anything that I could have done to
have prevented the boat from striking. The Neptune lay inside
of the Danube when she started; she was loaded. If proper
guards had been placed there, she would not have hit.

Cross Examined. TPutting a guard there would not affect the
current, but would keep the boat oft the bridge.

Michael MeHugh. Havefollowed the business of towing boats
two or three years; towed the Danube when she hit the bridge ;
there was an obstruction at the end of bridge, that would catch
the tow line; it was necessary to have a man to throw the line
over. Boat was about seven yards from bridge when captain
called to stop the team ; think there was pretty good stage of wa-
ter. The Danube was full loaded; heayy current. Capt. May-

hew’s boat once got aground, and struck the bridge. It is
99  harder to pass this bridge than the old ane; the difference

is the power of two horses at least. This day the current
was heavier than usual. The passage is narrower tharn in the old
bridge. Have sometimes had to use blocks and tackles to draw
boats through. :

I A. Ward. Am canal boatman, been on 11 years; have
passed this and the old bridge. Think draw is two feet less 1n
this than in the other bridge; about 1% feet more than width of
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boat. Consider the present bridge a material obstruction to nay:
igation; there is an eddy below the pier. It is impossible aIW'Lys
to avoid striking bridge; boats hit it oftener than they miss it;
guards could be T as to protect bridge, and they would aid
in shaping the course of boats into the draw.

Oross Fxamined. Was® on Armour’s platform when hoat
struck ; think the tiller struck the ground ; something preyented
it from working.

Patrick Lannagan. Ques.—Could you have turned the bridge
far enough around so that the boat would have struck the pier,
and not the bridge?

Objection hy plaintiff; sustained by Court, and defendant ex-

cepted.
30 I heard a man call to me from the bank, to turn bridge
more, 80 that boat would not strike; had no time to turn
it to prevent boat from striking.

Cross Ezamyined. Turned bridge around in the nsual place
would not have had time to have turned the bridge after I heard
the voice. )

B. F. Powell. Amin grain business, and a boatowner. Have
passed this bridge several times ; it renders navigation more dif-
ficult and dszrelous, guards to the bridge would, to a great ex-
tent, relieve the difficulty; it is more dlﬁicult to pass tlnouoh this
than the other bridge. Think the passage is narrower in this
than in the other. The bridge turns ver y hard ; it could be made
to turn easy enough to get it out of the way of the boat.

Cross Z’:mmmed Guards would stop the eddy; they would

keep hoats off the piers.
31 Defendant then offered in evidence the following rules
and regulations of the Ill. & Mich. Canal :

Sec. 1. “No person shall, under any pretence whatever, ex-
cept with permission in writing from the Board of the Illinois &
Michigan Canal, or their authouzed agents, dig or cause to be
dug or constructed any drain, remove or depqut or caused to be
removed or deposited, earth, sand, o gravel, or other material, so
that the effect of such drain, or the 1emoval of such earth, sand
or gravel, or other material as aforesaid will cause the Washmcr of
any material into the canal to the injury of the same; any person
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offending against the orders above specified, may be prosecuted
in the name of the Board of Trustees, beforg any Justice of the
Peace in the proper county, and, on conviction, shall be fined for
each offence not less than one nor more thap gpe hundred dollars,
and shall be liable to be sued, in an action on the case, in the
name of the Board of Trustees of the Ill, & Mich. Canal, for the
injury done to said canal, for which Tecovery shall be had, with
full costs.”
32 Sec. 5. “If any person shall obstruct the navigation
by wilfully sinking any vessel, timber, stone, earth or other
material to the bottom of the canal, or Placing any obstruction on
the towing path thereof, or on the side or hank opposite, such
person or persons shall, for every such offence, forfeit and pay
such penalty as the superintendent, haying charge of that portion
of the canal, may impose, not exceeding twenty-five dollars over
and above the expenses of removing such obstruction.”

Sec. 8. “In all cases where a new road or public highway is
laid out by legal authority, in such direction as to cross the line
of canal, or any navigable feeder thereof by th= laws of the State,
and in such a manner as to require the erection of a new bridge
over such canal or feeder for the accommodati  caid o
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Certificate, under seal of Wm. Gooding, Secretary of Board of
Trustees, that the above are a correct copy from the records of
said Board.

Plaintiff objected to the reading of said rules and each of them,
Court sustained the objection, and defendant excepted.

Defendant rested.

Leter Dunlevy called by plaintiff. Have seen the bridge, and
the eddy; I think it is not far from 20 feet from the bridge ,

should thinlk the bridge would cover it when turned ; the
3¢ current in the side-cut can be detected by the eye, if there
is any floating substance on the water.

Cross Examined. The eddy might vary with the current ;*that
varies with the amount of water drawn off below.

John Armour re-called. Madison street is 80 feet wide; 40
feet from centre of pier to outside of stree’; guards would only
interfere with boats lying in the street, not when they were lying
opposite my warehouse; a guard at south end of bridge would
not interfere with my warehouse.

This was all the evidence.

< PLAINTIFFS’ INSTRUCTIONS.




ERrORS ABSIGNED,

Now comes the said Plaintiff in Error; Oscar Korah by Glover,
Cook & Oampbell, his attornies, and says that in the record and
proceedings aforesaid, and in the rendering of the judgment afore.
said, there is manifest error in this, to wit:

1st. The Cowt erred in overruling the motion of said defend-
ant to dismiss said snuit.

2d. The Court erred in admitting improper evidence offered
by said plaintiff.

8d. The Court erred in refusing to admit proper evidence of-
fered by defendant.

4th. The Court erred in giving to the jury the 1st, 2d, 84,
and 4th instructions asked by plaintiff, and each of them.

~5th. The Comwrt erred in refusing to give to the jury the 2d,
3d, 4th, and 5th instructions asked by the defendant, and eaeh- of
them, as asked, and in qualifying the same and each of them, and
in refusing to give the 7th instruction asked by defendant.

6th. The Cowrt erred in overruling the defendant’s motion
for a new trial.

7th. The Court erred in rendering judgment aforesaid, in'
manner and form aforesaid.
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POINTS MADE FOR PLAINTIFF IN ERROR,

The City had no right to pass the ordinance in questiony the

law creating the Board of Trustees, and providing for the com.
pletion of the canal, gave all the power to the Board of_ Trustees
to make, ordain, and establish rules, by-laws, and regulations, in

relation to the transportafion upon the canal. The conduct of
boats and rafts, “and the general police of the canal” ag arg

usual, or may be found necessary.
1 Purple’s Stat., 467. Sec. 15.

This power had been exercised by the Trustees, and they had
passed an ordinance in relation to the same offence with which
defendant was charged, and had provided a punishment therefor,
differing from: the one provided for by the city ordinance.

See Sec. 81 of Rules of Trustees, rec. page 33.

These rules ‘sopassed by the Canal Trustees, had been ao0r-
ganjaed by the Legislature. See Act in relation to The IIl. and
Mich. Oanal and the canal lands, approved Féb. 14, 18b7.

1 Purple’s Stat., 485.
Laws of 1851, p. 90.

Then the’case stands thus: The State, in contracting with the
bond holders to complete the canal, had enacted that the Board
of Trustees should have power to make all rules, by-laws and
rogulations, ., and to make the rule which they did make, by
which rule a fine of not less than $5 nor more than $25 was im-
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posed, for the commission of the offence charged upon the de-
fendant. :

The rule of the Canal Trustees, and the ordinance of the City,
provided two distinct penalties for the same offence. If the de-
fendant can be punished under the city ordinance, it is clear that
he may be twice punished for the same offence. The evidence of
the rules adopted by the Trustees should haye been received.

The bridge, as constructed, was an obstruction to navigation,
see testimony of John B. Preston, record page 23, and it was
‘built without authority in the way in which it was built.

Testimony of Capt. Cullen, p. 27.
o « Michael McHugh, pp. 27 aud 28
« o« M A Ward, p. 29.

The Court, in the instructions, assumed that the captain of the
boat could be convicted under this ordinance if he was not guilty
himself of negligence or wilful wrong, if those acting under his
authority were guilty of negligence.

Theo first instruction says, that if the boat Danube was run wil-
fully or negligently against the bridge, and the defendant, at the
time, was the captain and master having charge of the boat at
the time, the jury should find him guilty. If this is 80, then the
defendant may have been found guilty for the negligent or wilful
act of the hands on the boat, without negligence or fault of his
own.

The boat was being managed by the men who were on it ; the
defendant was not on the boat, but on the tow-path. The negli-
gence of the men on the boat, if there was any negligence at all,
consisted in pushing the bow a little too much off shore, by which
means the current struck her and made her sheer across the ca-
nal : see testimony of Fishburn, page 26. Now, on this state of
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facts, two questions arise; 1st, was the ?aptam guilty (‘)f neglf-_
gence in being on the bank; and second, if TotA¥as he responsi-
ble for the act of the men on board in throwing her he.ad out too
much. He may have been responsible, or may noF; it depends
solely on the question whether, by the use of '01'd;na}'y care as
master of the boat, he could have prevented it. It is not true
that he is liable in this action for the act of the men on the boat,
simply because he was the master of the bo.at, and had charge of
her, for it may be that the highest care required the master of the
boat to be on the tow-path at the time, and where he could not
foresee or prevent the act of the bowsman from throwing her bow
out too far; we tried to prove that this was so, but the Court
would not permit it. The Court clearly erred in refusing to per-
mit the defendant to ask the witness I'ishburn “ Can you tell
from your experience as a boatman, any reason why the captain
should be on the tow-path at the time? Was it, in your judg-
ment, a proper place for the captain ?”

Now the point we make is, if the captain was in Eis Pmdpgrlmace_

and doing his proper duty, he ought not to be, f& in this
form, if the men on the boat were guilty of negligence.

The 2d instruction holds the defendant liable for the want of
proper skill and caution by those under his authority, even if he
acted with all due care and skill himself; this is not the law.

»

The 3d instruction makes the defendant liable for the want of.
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a good rudder, if, by the exercise of ordinary prudence, he might
have known that the rudder was out of repair. Ry

The ordinance does not impose this fine for negligence, in not
seeing that the boat was in good repair, byt only for negligence in
running the boat. The question is clearly presented by the de-

fendant’s 4th instruction, and the qualification made thereto. |

The 5th instruction asked by defendant should have been given
as asked, and the qualification was wrong.

There was no presumption, that if the men on the boat cither
negligently or wilfully run the boat against the bridge, that they
were acting by the authority of defendant in such negligent or
wilful act; it was begging the whole question.

The Court say if defendant does his whole duty, and the bows-
man makes a blunder, that the blunder of the bowsman shall be
presumed to have ‘been directed by the defendant, and the de-
fendant shall be punished therefor.

&t~
The Court has applied the same principle of raspon%m# superior
in this action, that would be the rule in a suit brought against
the master, to recover damages for the act of the servant.

GLOVER, COUK & CAMPBELL,
For Plaintiff <n Error.



SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1868.

OSCAR KORAH

V8. Frror to La Salle.
THE CITY OF OTTAWA.

BRIEF AND ARGUMENT FOR DEFENDANT IN ERROR.

L

The first error assigned is that the Court below erred in overruling
the motion of Korah to dismiss the suit.

This motion was predicated on the ground that if Korah had commit-
ted any offense, it was against the rules passed by the Canal Trustees,
which inflicted one penalty, and that he was not answerable to the ordi-
nance of the city of Ottawa, which inflicted a different penalty.

It is insisted by the plaintift in error, that the rules of the Canal Trus-
tees, and the ordinance of the city, provide ** two distenct penaltics fer
the swme offense ;° and that it Korvah “can be punished under the city or-
dinamnce, he may be punished twice for the same offense.””  The main pro-
position we deny, as also the corollary from ir.

The act cited by the plaintift' in error, (1 Purple’s Stat. 467, sec. 15,)
requires the Board of Trustees yearly to establish a tariff of tolls to be
paid for transportation on the canal, and empowers them to collect these
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toils, “and from time to time to make, ordan and establish swch reason-
able rules, by-laws and reguiations in relation to the collection of’ tolls,
the transportation wpon the canal, the conduct of the boats and rafts, and
the general police of the suid canal, as are usual or may be found necessary
and to enforce the observance of the same.”

The 3lst sec. of tiie Rules and Regulations of the Canal Trustees,
made it an offense * f any person or persons in navigating or
managing any boat or flat on the canal, shall <njure any lock,
lock-gate, water-gate, guard-gate, BRIDGE, paddle-gate, acqueduct,
OR OTHER WORK OR DEVICE APPERTAINING TO THE CANAL OR ANY
OF 11S FEEDERS.”

It was the intention of the legislature, in the act veferred to, to give
sutlicient power (and no more) to the Trustees, as would ensure the full
carrying out of the objects for which the canal was created ; and to this
end it became necessary to give them power over the rate of tolls, the
mode of their collection, the manner of transportation, so far as the con-
duct of boats was concerned, as well as such gencral police regulations as
might be found necessary. But we submit, that all this power had
reference ouly to the objects for which the canal was made, and was only
given to protect canal bridges and other of their property, and was not
inconsistent with a grant of power, which the legislature has subsequently
given in broad and express terms to the city of Ottawa, by charter,
reference to bridges which the city might build, as we shall presently
show.

The charter of the city of Ottawa provides, that ¢ this act is hereby
declared to be a public act, and may be read in evidence in all courts of
law and equity within this State without proof.”

See charter, approved Feb. 10, 1853, Art. 10, sec. 14.

The charter gives to Justices of the Peace *jurisdiction in all cases
arising under the ordinances of the corporation.”
Art. 6, sec. 3.

The charter gives to the city council ** power and authority fo establish,
wrect and keep in vepair, bridges.”
Art. 3, secs. 1 and 10,
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Also, “to regulate the police of the city, and te impose fines and
forfeitures, and penalties for the breach of any ordinance, and
do provide forthe recovery and appropriation of such fines and

forfeitures, and the enforcement of such penalties.”
Art. 5, sec. 35.

““The city council shall have power to malke all ordinances which shall
be necessary and proper for carrying into execution the powers specified
m this act, so that such ordinance be not repugnant to the constitution
-of the United States, or this State.”’

Art. 5, sec. 38.

We can see no conflict between the rules of the Canal Trustees, and
ithe ordinance of the-city.

This Court will try to uphold both, if possible; and, to accomplish
that object, they will hold that the legislature, in conferring the powers
upon the Canal Trustees, intended to give them plenary police powers
over their own property. including bridges built by the canal, so as to
effectuate the purposes for which the canal was created, and in confer-
ring the powers upon the city of Ottawa, by their charter,they intended
to give them plenary powers over all bridges built by the city, within
the corporate limits.

It this be so, then two distinct penalties are not created fer the same
offence, and a person may be convicted ot the offence provided for in
the RRules and Regulations of the Canal Trustees, and-also for the offence
provided for by the city ordinance in question.

We believe this Court will sustain the ordinance passed by the city
~council, as clearly within the powers conferred by the city charter, and
-also sanctioned by sound policy as well as necessity-

‘We wish to call attention to a fact, which, we think, disposes fully ‘of
‘this point, This lateral canal or side-cut, is not a feeder, nor does it form
=a part of the main canal. It is a mere hydraunlic basin, not necessary to
-operate the canal, nor forming any part of its navigation, but is a mere
smanufacturing facility, authorized by the State to be leased, and leased

to the Ottawa Hydraulic Company for ninety-nine years. The Board
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of Trustees Lave never regarded it as a part of the main canal, and they
have never made or established any rules or regulations in relation to
the collection of tolls upon it, and none are charged or collected, nor
have they ever made any rules in regard to traunsportation or the con-
duct of boats upon it, and whatever police they have ever exercised
over it, is in connection with the Ottawa Hydraulic Company, in regard
merely to the supply of water.

II.

We come now to the objections raised by the plaintift' in error, upon
the instructions in the case, given, qualified and retused.

In determining the question whether or not the instructions were pro-
per, it is essential that we should not lose sight of the section of the or-
dinance itself, upon which this judgment is predicated. By reference to
it, the Court will see, that the offence consists either in a wélful or neg-
ligen? injury.

The plaintit in error seems to treat the ordinance as an ordinary
criminal law—where the gist of the offense is welfulness alone—secming
to overlook the fact, that this ordinance aflixes a penalty for negligence
as well.

TUrdor this ordinance, the Court below did right to apply, in this pro-
ceeding, the same principle of respondeat superior, as would be the rnle
in a suit brought against the master, to recover damages for the act of
the servant.

The tull extent of the principle of respondeat superior is this: that
where the act from which the injury results is done wzlfully by the ser-
vant, and the master does not assent to the wilfulness, there the liability
is on the servant alone. But where the master commands the act to be
done, or the act is done in his presence, and by his authority, express or
implied, or where the master being present does not dissent, in all such
cases he makes the act of the servant, however wilfully done, his own
wilful act, and both are responsible. Where the master is present, so
that he can give his order to the servant, the legal presumption is that
the master assents to the act being done, as it is done by the servant,
whether. wilfully or negligently. And the law throws, in such case, the
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gnus on the master, to negative the legal presumption and show a dissent
on his part. In respect to negligence on the part of the servant, the
master is always liable where he is present, unless he shows dissent.
For it is said, that the reason is why the master is liable for the negli-
gence or want of skill of the servant, that ¢ it is the duty of the master to
employ servants who are honest, skilful and careful.” So both are held
liable, where the servant does an injury fraudulently, while in the im-
mediate employment of his master,

2 Kent's Comm. 279.

1 Blacks. Com. 431.

6 Esp. N. P. Cases, 6.
6 Gill. & Johnson, 291.
19 Wendell, 345.

1 Iredell, 240,

If the master is sitting with his servant, who is driving, and the ser-
vant negligently runs against another carriage, injuring it, the master is
always liable. If the servant does the act, however wilfully in Jact,
the law will not presume wilfulness, but rather negligence. And if the
master wishes to avoid liability, it is for him to show, in case where he
is present, that the act was done through the wilfulness of the servant
alone, by showing a state of facts which will warrant a jury in saying
that it was done without the assent or authority of the master.

An authority from the master to do the act, may be express or zmplied.

Lt the master is present when a wilful or negligent act is committed
by the servant, and is perfectly passive, without any interposition, the
master is liable; for he thereby makes the wiltulness or negligence of
the servant his own wilfulness or negligence. A passive acquiesence is

inferrable.

Chaundler vs. Boughton, 1 Crompton & Meeson, 29.
McLaughlin vs. Pryor, 1 Carr & Marsh. 354
Lyon ve. Martin. 8 Adolp. & Ellis, 512.

The proof shows that, at the time of this injury, Xorah was present,
having charge ot the boat, and in full command of her and the hands
upon her, and was issning his orders to these on board “to stop the team,”
so that any man on the beat could have heard the command, as is fully
shown by their own witnesses, Fishbern, pp. 26, 27, and McHugh, p. 28.

Being present, and having charge of the boat as master, it is wholly
immaterial whether he was on the towpath at the time of the injury, or
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on the starboard or larboard, on the forecastle, or on the quarter deck.
His responsibility was the same in either ¢vent,

The first instruction is based on wilfulness as well as negligence, pre-
senting both cases to the jury, in general terms, and nearly in the lan-
guage of the ordinance.

The second instruction is hased on negligence alone, and properly, we
think, directs the jury to find Korah guilty, it they find from the evi-
dence, that at the time of the injury, he was master of the boat, having
cha-ge of her, and that the injury couid have been avoided by the exer-
cise of ordinary skill and caation by the defendant, or those acting under
his authority.

It is said by counsel for Korah, that this 2d instruction is bad, for the
reason that it holds him liable for the want of proper skill and caution by
those under his anthority, even though he may have acted himself with
due care and skill.

If the instruction did this, we think it would have been good law.

But the instruction does no such thing. It leaves his responsibility,
even if resuiting from want of care on the part of the servants on the
boat, to depend entirely on the question to be determined by the jury,
whether or not he could have prevented the injury, by the use of ordi-
nary skill and care, as master of the boat. This, we submit, was proper.

But even if we are wrong in this, and this Court should think that
both of these instructions are given in terms too loose; yet the jury could
not have been mislead, for the Court gave also for the defendant below
this instruction, which would operate as a complete modification to both
of them, viz. :

“ That the defendant is not liable in this action, for the neglect or
wilful acls of others, unless such acts were done by his command. or
authority.” (See abstract, p. 38.)
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The 3d instruction of plaintiff beiow was applicable to the evidencs,
and is founded on good sense and good law so clearly, that we shall
not stop to examine at length the objections made to it. The
whole difliculty was in a defectively hung rudder, so that the boat would
not mind her helm, as all the proot shows, and is not attributable to the
pretense ot a current formed there by the construction of the bridge. It
is said by counsel on the other side, that the ordinance docs not impose
this fine for negligence, in not seeing that the boat was in good repair,
but only tor negiigence in 7unning the boat. This is not the fact. The
ordinance as well makes “injuring” the bridge “wilfully or negligently,”
the offensc.

IiI.

We come now to the instructions of the defendant below.

The qualifications made by the Court below, to his first, second and
third instructions, are so palpably proper that the counsel for the plain-
tiff in error, in their brief, do not even make a point on the meodifications
of them by the Court below, and they need not be noticed by us.

The 4th instruction asked by the defendant was as follows, viz. :

¢ Unless it is proven that the defendant run the boat in question against
the bridge himself, or that those who did run it in the way they did, by
his command or authority, they should find for the defendant.”

Without modification, this would not be law; because it improperly

shifts the burden of proof from the shoulders of the defendant, where
the legal presumption places it, to the plaintift, and compels him to prove
more than the law vequires him to do. When the plaintiff has shown by
proof the injury by the boat, and that Korah was master of the boat at
the time, having full charge of her, we have made out a case prima
Jacie, and the defendant must negative this legal presumption by show-
ing thav the act was done by the hands on the boat, cortrary to his com-
mand and authority, if such was the fact ; or that he could not have pre-
vented it by ordinary skill and prudence, if the injury resulted from
defect in the rudder.
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The Couzt, therefore, very properly qualified the instruction by adding
these words:

s Phe preswmption s, hguever, if the defendant had charge
of the boat at the time of the lleged offerse, that the men engaged
thereon acted under his authority.”

The Court’s qualification to the defendant’s 5th instruction, did not
change the force of it really in any respect, but made it more explieit.

The modification was proper.

The 6th instruction was properly retused, for reasons already assigned,
inasmuch as whatever power the Board of Trustees cf the canal, by vir-
tue of the law referred to, had to make rules respecting bridges of their
own, did not deprive the city of Ottawa, under her charter, to pass ordi-
nances to protect bridges belonging to her, over the public streets of
the city.

The question of currents, and whether the bridge was a material ob-
struction to navigation, and all other questions which could affect the
liability of the plaintiff in error, were fairly and fully submitted to the
jury, and passed upon.

Two juries in this case have already found against him. Though
perhaps somewhat conflicting, the evidence fully supports the verdict,
and this Court will not disturb it. Substantial justice has been done in
the premises, and the law of the case as well as public policy dictates
the propriety of affirming the judgment.

GRAY, AVERY & BUSHNELL,
For Defendant an Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL. TERM THEREOF, A. D. 18638,

OSCAR KORAH
8. Error to La Salle.
THE CITY OF OTTAWA.

BRIEF AND ARGUMENT FOR DEFENDANT IN ERROR.

I

The first error assigned is that the Court below erred in overruling
the motion of Korah to dismiss the suit.

This motion was predicated on the ground that if Korah had commit-
ted any offense, it was against the rules passed by the Canal Trustees,
which inflicted one penalty, and that he was not answerable to the ordi-
nance o the city of Ottawa, which inflicted a different penalty.

It is insisted by the plaintiff' in error, that the rales of the Canal Trus-
tees, and the ordinance of the city, provide * two (Zisla.hcﬂpdnall[cs Ter
the same offense ;° and that it Korah “can be punished under the city or-
dinance, he may be punished twice for the same affense.””  The main pro-
position we deny, as also the corollary from it

The act cited by the plainfiﬁ' in error, (1 Purple’s Stat. 467, sec. 15.)
requires the Board of Trustees yearly to establish a tariil’ ot tolls to be
paid for transportation on the canal, and empowers them to collect thess

}‘
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toils, “ und from time to time to make, ordaen and establish swucl reason-
able rules, by-laws and requiations in relation to the collection of tolls,
the transportation wpen the canal, the conduct of the boats und rafts, and
the general police of the suid. canal, as are usual or muay be found necessary
and to enforce the observance of the same.”

The 31st sec. of the Rules and Regulations of the Canal Trustees,
made it an offense 7 any person or persoms in navigating or
managing any boat or flat on the canal, shall injure any lock,
locl-gate, water-gate, guard-gate, BRIDGE, paddle-gate, acqueduct,
OR OTHER WORK OR DEVICE APPERTAINING TO THE CANAL OR ANY
OF 1TS FEEDERS.”

It was the intention of the legislature, in the act referred to, to give
suflicient power (and no more) to the Trustees, as would ensure the full
carrying out of the objects for which the canal was created ; and to this
end it became necessary to give them power over the rate of tolls, the
mode of their collection, the manner of transportation, so far as the con-
duet of boats was concerned, as well as such general police regulations as
might be found necessary. But we submit, that all this power had
reference only to the objects for which the canal was made, and was only
given to protect canal bridges and other of their property, and was not
inconsistent with a grant of power, which thelegislature has subsequently
given in broad and express terms to the city of Ottawa, by charter,
reference to bridges which the city wight build, as we shall presently
show.

The charter of the city of Ottawa provides, that ¢ this act is hereby
declared to Le a public act, and may be read in evidence in all courts of
law and equity within this State without proof.”

See charter, approved Feb. 10, 1853, Art. 10, sec. 14.

The charter gives to Justices of the Peace *jurisdiction in all cascs
arising under the ordinances of the corporation.”
Art. 6, see. 3.

The charter gives to the city council * power and authority 7o establish,
erect and keep in repairy bridges.”
Art. 9, sees. 1 and 10
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Also, “te regulate the police of the city, and to impose fines and
_forfeitures, and penalties for the breach of any ordinance, and
do provide for the recovery and appropriation of such fines and

forfeitures, and the enforcement of such penalties.”
Art. 5, sec. 35.

“The city council shall have power to make all ordinances which shall
be necessary and proper for carrying into execution the powers specified
in this act, so that such ordinance be not repugnant to the constitution

.of the United States, or this State.”’
Art. 5, sec. 38.

We can sec no conflict between the rules -of the Canal Trustees, and
the ordinance ot the city.

This Court will try to uphold both, if possible; and, to accomplish
that object, they will hold that the legislature, in conferring the powers
upon the Oanal Trustees, intended to give them plenary police powers
over their own property. including bridges built by the canal, so as to
effectuate the purposes for which the canal was created, and in confer-
ring the powers upon the city of Ottawa, by their charter, they intended
to give them plenary powers -over all bridges built by the city, within
the corporate limits.

If this be so, then two distinct penalties are not created fer the samo
offence, and a person may be convicted of the offence provided for in
the Rules and Regulations of the Canal Trustees, and -also for the offence
provided for by the city ordinance in guestion.

We believe this Court will sustain the ordinance passed by the city
.council, as clearly within the powers conferred by the city charter, and
.also sanctioned by sound policy as well as necessity~

We wish to call attention to a faet, which, we think, disposes fully -of
this point. This lateral eanal or side-cut, is not a feeder, nor does it form
- part of the main canal. It is a merc hydraulic basin, not necessary to
.operate the canal, nor forming any part of its navigation, but is a mere
manufacturing facility, authorized by the State to be leased, and leased
to the Ottawa Hydranlic Company for ninety-nine years. The Board
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of Trustees have never regarded it as a part of the main canal, and they
have never made or established any rules or regulations in relation to
the collection of tolls upon it, and none are charged or collected, nor
have they ever made any rules in regard to transportation or the con-
duct of boats upon it, and whatever police they have ever exercised
over it, is in connection with the Ottawa Hydraulic Company, in regard
merely to the supply of water.

II.

We come now to the objections raised by the plaintiff in error, upon
the instructions in the case, given, qualified and refused.

In determining the question whether or not the instructions were pro-
per, it is essential that we shounld not lose sight of the section of the or-
dinance itself, upon which this judgment is predicated. By reference to

it, the Court will see, that the offence consists either in a wélful or neg-

ligen? injury.

The plaintiff’ in error seems to treat the ordinance as ap ordinary
cremanal law—where the gist of the offense is wilfulness alone—secming
to overlook the fact, that this ordinance affixes a penalty for 2egligence
as well.

Urdor this ordinance, the Court below did right to apply, in this pro-
ceeding, the same principle of respondeat superior, as would be the rule
in a suit brought against the master, to recover damages for the act of
the servant.

TerTrTTT TOC UUUIT SOYU QIoU TUx

The proof shosws that, at the time of this injury, Xorah was present,
having charge of the boat, and in full command of her and the hands
upon her, and was issuing his orders to these on board “to stop the team,”
so that any man on the boat could have heard the command, as is fully
shown by their own witnesses, Fishbern, pp. 26, 27, and McHugh, p. 28.

Being present, and having charge of the boat as master, it is wholly
immaterial whéether he was on the towpath at the time of the injury, or
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The firs is based on wiltulness as w¢ Hmee, pre-
senting b¢ he jury, in general terms, + .+ the lan-
guage of t

The secc. -y uciton s based on negligence alpue, and properly, we
think, dire: Leviad to find Korah guilty, if they dind frowm the evi-
dence, that the tizi of the injury, lie was master of the baat, having

cha-ge of o and tHis the injury conid have been uvoided by the exer-
cise ot ordiiary «kiil und eaution by the defendant, or those acting nnder

If the master is sitting with his servant, who is driving, and the ser-
vant negligently runs against another carriage, injuring it, the master is
always liable. If the servant does the act, however wilfully in fact,
the law will not presume wiltulness, but rather negligence. And if the
master wishes to avoid liability, it is for him to show, in case where he
is present, that the act was done through the wilfulness of the servant
alone, by showing a state of facts which will warrant a jury in saying

that it was done without the assent or authority of the master.

ut the instruction does no such thing. It leaves his responsibility,
n if resuiting from want of care on the part of the servants on the
it, to depend entirely on the question to be determined by the jury,
ether or not he could have prevented the injury, by the use of ordi-
ty skill and care, as master of the boat. This, we submit, was proper.

|

!

But even if we are wrong in this, and this Court should think that
th of these instructions are given in terms too loose; yet the jury could
L lawn haon mislead. for the Court gave also for the defendant below

The proof shows that, at the time of this injury, Korah was present,
having charge of the boat, and in full command of he: and the hands
upon her, and was issning his orders to these on board “to stop the team,’
so that any man on the boat could have heard the command, as is fully
shown by their own witnesses, Fishbern, pp. 26, 27, and McHugh, p. 28.

Being present, and having charge of the boat as master, it is wholly
immaterial whéether he was on the towpath at the time of the injury, or



If the master is sitting with his servant, who is driving, and the ser-
vant negligently runs against another carriage, injuring it, the master is
always liable. If the servant does the act, however wilfully in fact,
the law will not presume wilfulness, but rather negligence. And if the
master wishes to avoid liability, it is for him to show, in case where he
is present, that the act was done through the wilfulness of the servant
alone, by showing a state of facts which will warrant a jury in saying
that it was done without the assent or authority of the master.

The proot’ shows that, at the time of this injnry, Iorah was present,
having charge ot the boat, and in full command of he: and the hands
apon her, and was issuing his orders to these on board ‘‘to stop the team,”
so that any man oun the boat could have heard the command, as is fully
shown by their own witnesses, Fishbern, pp. 26, 27, and McHugh, p. 28.

Being present, and having charge of the boat as master, it is wholly
immaterial whether he was on the towpath at the time of the injury, or
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on the starboard or larboard, on the forecastle, or on the quarter deck.
His responsibility was the samne in either event.

The first instruction is based on wilfulness as well as ne_ligence. pre-
senting both cases to the jury, in general terms, and nearly in the lan-
guage of the ordinance.

The second instruction is hased on negligence alone, and properly, we
think, directs the jury to find Korah guilty, if they find from the evi-
dence, that at the time of the injury, he was master ot the boat, having
cha ge of her, and that the injury couid have been avoided by the exer-
cise of ordinary skill and eaution by the defendant, or those acting nnder
his authority.

It is said by counsel for Koral, that this 2d instraction is bad, for the
reason that it holds him liable for the want of proper skill and caution by
those under his anthority, even though he may have acted himself with
due care and skill.

If the instruction did this, we think it would have been good law.

But the instruction does no such thing. It leaves his responsibility,
even if resuiting from want of care on the part of the servants on the
boat, to depend entirely on the question to be determined by the jury,
whether or not he could have prevented the injury, by the use of ordi-
nary skill and care, as master of the boat. This, we submit, was proper.

But even if we are wrong in this, and this Court should think that
both of these instructions are given in terms too loose; yet the jury could
not have been mislead, for the Court gave also for the defendant below
this instruction, which would operate as a complete modification to both
of them, viz. :

“ That the defendant is not liable in this action, for the neglect or
wilful acts of others, unless such acts were done by his command or
authority.” (See abstract, p. 38.)



il

The 3d instruction of plaintiff' beiow was applicable to the evidence,
and is founded on good sense and good law so clearly, that we shall
not stop to examine at length the objections made to it. The
whole difticulty was in a defectively hung rudder, so that the boat would
not mind her helm, as all the proot shows, and is not attributable to the
pretense of a current formed there by the coustruction of the bridge. It
is said by counsel on the other side, that the ordinance does not impose
this fine for negligence, in not seeing that the boat was in good repair,
but only for negligence in 7unning the boat. This is not the fact. The
ordinance as well makes “Znjuring” the bridge “wilfully or negligently,”
the offense.

III.

We come now to the instructions of the defendant below.

The qualifications made by the Court below, to his first, second and
third instructions, are so palpably proper that the counsel for the plain-
tiff in orror, in their bricf, do not even make a point on the moditications
of them by the Court below, and they need not be noticed by us.

The 4th instruction asked by the defendant was as follows, viz. :

“ Unless it is proven that the defendant run the boat in question against
the bridge himself, or that those who did run it in the way they did, by
his command or authority, they should find for the defendant.”

Without modification, this would not be law; because it improperly
shifts the burden of proof {rom the shoulders of the defendant, where
the legal presumption places it, to the plaintiff, and compels him to prove
more than the law vequires him to do. When the plaintiff has shown by
proof the injury by the boat, and that Korah was master of the boat at
the time, having full charge of her, we have made out a case prima

Jacie, and the defendant must negative this legal presumption by show-

ing that the act was done by the hands on the boat, contrary to his com-
mand and authority, if such was the fact ; or that he could not have pre-
vented it by ordinary skill .and prudence, if the injury resulted from
«lefect in the rudder.
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The Court, therefore, very properly qualified the instruction by adding
these words :

“ Phe presumption s, however, if the defendant had charge
of the boat at the time of the alleged offerse, that the men engaged
thereon acted under his authority.”

The Court’s qualification to the defendant’s 5th instruction, did not
change the force of it really in any respect, but made it more explicit.

The modification was proper.

The 6th instruction was properly refused, for reasons already assigned,
inasmuch as whatever power the Board of Trustees cf the canal, by vir-
tue of the law referred to, had to malke rules respecting bridges of their
own, did not deprive the city of Ottawa, under her charter, to pass ordi-
nances to protect bridges belonging to her, over the public streets of
the city.

The question of currents, and whether the bridge was a material ob-
struction to navigation, and all other questions which could affect the
Jiability of the plaintiff in error, were fairly and fully submitted to the
jury, and passed upon.

Two juries in this case have already found against him. Though
perhaps somewhat conflicting, the evidence fully supports the verdict,
and this Court will not disturb it. Substantial justice has been done in
the premises, and the law of the case as well as public policy dictates
the propriety of affirming the judgment.

GRAY, AVERY & BUSHNELL,
For Defendant in Error.
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