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Jameson & Morse, Printers, 14 La Sallo Street, Chicago.

IN THE SUPREME COURT,

THIRD GRAND DIVISION,

APRIL TERM, 1860.

EDWARD A. BOGUE
8.

ABRAHAM MELICK.

POINTS AND AUTHORITIES FOR THE PLAINTIFF IN ERROR.

The evidence shows that Melick put his name upon the note ou¢ of’
the ordinary course of assignment and negotiability, at the inception of
the contract, and before it was put into circulation by the makers.

See the testimony of Jason L. Lee.

The plaintift relies upon the rule of law, that “he who puts his
name upon the back of a promissory note at the énception of the contract,
and before it s put into circulation, is liable, prima facie, as a guarantor,
or surety, or as an original promisor.”

This rule is sometimes laid down as follows: ¢ He wiio puts his
name on the back of a note out of the ordinary course of negotiability,
is liable préma facic as a guarantor, a surety, or an original promisor.”

“If one who is not a party to a note puts his name upon the back
of it, he is a surety, or guarantor, or original promisor.”

Whether the contract of Melick is an original promise, or an under-
taking of suretyship, or guaranty, the plaintiff is entitled to rccover,
either upon the common counts or upon the special count on the gnaranty.

It is conceded, as is claimed by the defendant, that the position of
Melick’s name on the note is such as to raise the presumption, prina fa-
cte, that he contracted a liability as second endorser only, but it is insisted



that such presumption is rebutted by proot that Ze ncver had any pro-
perty in the note, could not therefore have assigned, endorsed or transferred,
@ty and that ke put kis name wpon it before it was put into circulation.

The following authorities confirm the above rule:

Camden vs. MeKoy, 3 Scam. 437.
Cuslman vs. Dement, 3 ¢ 497.
Carroll vs. Weld, 18 1II. 682.

Klein vs. Currier, 14 111, 240.
Josselyn vs. Ames, 3 Mass. 274.
Nelson vs. Dubois, 13 John. 175.
Lerrick vs. Carman, 12 John 159.
Campbell v. Butler, 14 John 349.
Leiley vs. Gerrishy 9 Cush. 104.
White vs. Ilowland, 9 Mass. 314.
Cook vs. Southwick, 9 Texas 615.
Sylvester vs. Downer, 5 Washb. 355.
Dright vs. Carpenter, 9 Ilam. 139.
Schneider vs. Scheffman, 20 Mis. 571.
Martin vs. Boyd, 11 N. . 385.
I'lint vs. Day, 9 Vi. 3435.

AMalbon vs. Southard, 1 Ieath 147.
Wetheraw vs. Paine, 2 Alich. 555. ;
MeGuire vs. Bosworth et al., 1 La. Ann. 248.
Lenny vs. Dasham, 1 La. Ann. 274.
Champion vs. Griffiths, 13 Ohio 228.
Leonard vs. Wildes, 1 Heath 265.
Beckwith vs. Angel, 6 Conn. 324.
Story on Promissory Notes, § 473.

5 8. & AL 621,

In Zerrick vs. Carman, 12 Johns 159, Spencer, Justice, says: “Had
it appeared that the defendant endorsed the note for the purpose of giv-
ing Ryan credit with L. Carman & Co,, then the endorsement might
have been converted into a guaranty to pay the note, according to the
decision in the Supreme Judicial Court of Mass., 8 ass. 274.”

By this test, Melick is a guarantor.

In Iﬁfley vs. Gerrishy, 9 Cush. 106, Chief Justice Shaw says: “Ifa
party not the indorser places his name in blank on a note, before it is
negotiated or passed, and so before it has acquired the character of a

contract, the holder may fill up the blank, so as to charge such indorser
as a promisor and surety.”

By this test Melick is a promisor or surety.
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In Cook vs. Southwick, 9 Tewas 615, the Court says: Wherea per-
son not the payee of a note, signs his name upon the back az the time of
uts inception, he is liable as an original promisor or surety.”

By this test Melick is liable.

In Sylvester vs. Downer, 5 Washb. 355, Redfield, C. J., says, “that
he who writes his name upon the back of a note, if he were not before
a party to it, assumes the same obligations as it he wrote his name upon
the face of the instrument.”

By this test Melick is liable.

In MeGuire vs. Bosworth et al., 1 La. Ann. 248, it is said, “when
a person not a party to a note puts his name on the back of it, he is a
surety.” i

In the case in 20 1/s., the same remark is made.

The only case inconsistent with the above rule is that of JZall »s. -
Newcomb, T ILil 416. This case was fully considered in the case of
Carroll ws. Weld, 18 Ill. 682, and disapproved, as neither correct in prin-
ciple nor sustained by the weight of authority.

It is difficult to conceive a reason for the signature of one who is not
a party to a note, and has no property in it, unless it be to secure its
payment, as surety, or promisor, or guarantor.
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In the Supreme Court—=3d Grand Division.
APRIL TERM, A. D. 1860.;

)0 O & ——

EDWARD A. BOGUE. ..
i GRSt

“ABItAHAM MELICK.

The detendant in error makes the following points :t_

“ When a note is payable to an individual or his
«‘u-de‘r; and is endorsed by him in blank and in that
situation is présented to another person for his ac-
(';.ommodatiou endorsement, who endorses it, accord-
ingly, the legal eftect of his indorsement is to make
him liable in the character of second endorser merely,
and he can in no event be made liable to the first en-
dorser.” 7 Hill, Hall vs. Newcomb, 415.

“ That the signature of a third person on the back

of a note, after the payee has endorsed it, is evidence



[2]

of a contract to become responsible as second indors.

er-”. Camden vs McKay, 2 Scam. 447.

“This is the legal effect of such an endorsement
and the case is not open to any intendmrnt, certainly
1ot to any presumption that the party meant t6 con.
tract a different obligation.” Seabury vs. Hunger,
ord, 2 Hi]], page 82. !

“If the name of a third party is put upon the back
of;a.note not with the intention of affording addi.
tional security #o the payee but to give it currency for
his benefit to enable him to negotiate it, he assumes .
the liability of second endorser.” Kline vs. Currier, .
14 Illinois 23%.

The position of Melick’s name on the note is such
as to render him liable as second indorser, and in the
absence of proot to the contrary it must be intended
that he meant to contract a liahility as a second in- -
dorser. ~ We submit that in this case inasmuch as it
does not appear that Melick was informed as to what
use the payee, F. Dorsett, meant to apply the note,
and the proof showing that Lee, the party to whom
the payee delivered it, had no communication with

Melick—it must be intended that Melick intended tc
contract only as second indorser—and that Lee re



(3]

‘seived it from Dorsett with the implied understand-
_inz, that Melick was liable only go far as the law
~ would make him liable from the position his Melick’s

~ name was found upon the note, to wit : as second in-

dorser,

It is submitted that in the cases heretofore decided

. ;by this Court, making a party putting his name upon
the back of a note before or at the time of the deliv-
ery of it to the payee, liable as a guérantor, are cases
differing trom this, that in all those cases, the name
_ of the third party was put upon the note as adclitidna]

security to the payee—in this case Melick could in

no event be liable to the payee, as the payee was one

_ of the makers of the note, and Melick a mere accom-

odation endorser.
BARKER & TULEY,
For _qu in Lrror.
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In the Supreme Court-%B_d:G_rand Division..
APRIL TERM, A. D. 1860.

_‘—"’0’—— o0

* EDWARD A. BOGUE. 2 _

ABRAHAM MELICK. S

The deféndant in error makes the fblia\i'ing points :.

“ When'a note is payable to an individual or hix.
ovder, and is endorsed by him in blank and in that
situation is presented to another person for his ac-
commodation endorsement, who endorses it, accord-
ingly the legal eftect of his indorsement is to make
him liable in the character of second endorser merely,
and he can in no event Be made liable to the first en-

dorser.” 7 Hill, Hall vs. Newcomb, 415.

“ That the signature of a third person on the back

»f a note, after the payee has endorsed it, is evidence



(2]
of a contract to become responsible as second indors-

er”’ Camden vs McKay, 2 Scam. 447.

“This is the legal effect of such an endorsement-
and the case is not open to any intendmrnt, certainly
not to any presumption that the party meant to, con-
tract a different obligation.” Seabury vs. Hﬁlllger,
ord, 2 Hill, page 82. B it L

* If the name of a third party is put upon the back
of a note not with the intention of affording addi-
tional security Zo the payee but to give it currency for
his benefit to enable him bto negotiate it, -he assumes
the liability of setond endorser.” Kline vs. Currier,
14 Ilinois 237.

The posifion of Melick’s name on-the note is such
as to render him liable as second indorser, and in the
absence of proof to the contrary it must be intended
that he meant to contract a liability as a second in-
dorser. We submit that in this case inasmuch as it
does not appear that Melick was informed-as to what
use the payee, F. Dorsett, meant to apply the note,
and the proof showing that Lee, the party to whom
the, payee delivered it, had no communication with

Melick—it must be intended that Melick intended to
contract only as second indorser—and that Lee re’



[3]

ceived it from Dorsett; with the implied understand-
ing, that Melick was liable only so far as the law
would make him liable from the posltlon hls Mehck’

name was found upon the note, to wit: as second in-

dorser.

It is submitted that in the b;aseé heretofore decided
by this Court, making, a party putting his name upon
the back of a note before or at the time of the del'iv--»~
ery of it to the pa;yee, liable as & guarantor, are cases.
differing | frotn this; that i in all those cases, “the name
of the third party was put upon the note asaddmonal
security to the payee—in bhls case Mehck could in
no bvent: be liable to the payee, a8 the payee was one
of the makers of the note, and Mehck & mere accom-

L B

odation endomer .
BARKER & TULEY,
For Dgff. in Bivor.



AL
w
.
oy -
b Ty & -~ "
o]

i

. s

24,

Rovp ST o

S [

/5

- ke
<




VP
2

Jameson & Morse, Printers, 14 La Sallo Street, Chicago.

IN THE SUPREME COURT,

THIRD GRAND DIVISION,

APRIL TERM, 1860.

EDWARD A. BOGUE
V8.

ABRAHAM MELICK.

POINTS AND AUTHORITIES FOR THE PLAINTIFF IN ERROR.

The evidence shows that Melick put his name upon the note out of
the ordinary course of assignment and negotiability, at the inception of
the contract, and before it was put into cireulation by the makers.

‘Sec the testimony of Jason L. Lee.

The plaintiff relies upon the rule of law, that “he who puts his
name upon the back of a promissory note at the snception of the contract,
and before @t 4s put into cireulation, is liable, prima facie, as a guarantor,
or surety, or as an original promisor.”

This rule is sometimes laid down as follows: “He who puts his
name on the back of a note out of the ordinary course of negotiability,
is liable préma facic as a guarantor, a surety, or an original promisor.”

“If one who is not a party to a note puts his name upon the back
of it, he is a surety, or guarantor, or original promisor.”

Whether the contract of Melick is an original promise, or an under-
taking of suretyship, or guaranty, the plaintiff is entitled to rccover,
either upon the common counts or upon the special count on the guaranty.

It is conceded, as is claimed by the defendant, that the position of
Melick’s name on the note is such as to raise the presumption, prima. fu-
cie, that he contracted a liability as second endorser only, but it is insisted



that such presumption is rebutted by proot that /e never had any pro-
perty in the note, could not therefore have assigned, endorsed or transferred
@ty and that he put his name upon it before it was put into cireulation.

The following authorities confirm the above rule:

Camden vs. MeLKoy, 3 Seam. 437.
Cusloman vs. Dement, 3 < 497.
Carroll vs. Weld, 18 1i1. 682.

Llein vs. Currier, 14 Ill. 240.
Josselyn vs. Ames, 3 Mass. 274.
Nelson vs. Dubois, 13 John. 175.
Llerrick vs. Carman, 12 John 159.
Campbell v. Butler, 14 John 349.
Liley vs. Gerrish, 9 Cush. 104.
White vs. Towland, 9 Mass. 314.
Cook vs. Southwick, 9 Tewas 615.
Sylvester vs. Downer, 5 Washb. 355.
Bright vs. Carpenter, 9 Ham. 139.
Sclmeider vs. Scheffman, 20 Mis. 571.
Martin vs. Boyd, 11 N. H. 385.
Flint vs. Day, 9 Vi. 345. e
Malbon vs. Southard, I Heath 147.
Wetheraz vs. Peaine, 9 lich. 555.
McGuire vs. Bosworth et al., 1 La. Ann. 248.
Lenny s, Pasham, 1 La. Ann. 274.
Chasnpion vs. Grifiiths, 13 Ohio 298.
Leonard vs. Wildes, 1 Heath 265.
Beckwith vs. Angel, 6 Conn. 324.
Story on Promissory Notes, § 473.

5 8. & AL 627,

In Zlerrick vs. Carman, 12 Johns 159, Spencer, Justice, says: “Had
it appeared that the defendant endorsed the note for the purpose of giv-
ing Ryan credit with L. Carman & Co,, then the endorsement might
have been converted into a guaranty to pay the note, according to the
decision in the Supreme Judicial Court of Mass., 3 Wass. 274.”

By this test, Melick is a guarantor.

In Ziley vs. Gerrish, 9 Cush. 106, Chief Justice Shaw says: “Ifa
party not the indorser places his name in blank on a note, before it is
negotiated or passed, and so before it has acquired the character of a
contract, the holder may fill up the blank, so as to charge such indorser
as a promisor and surety.”

By this test Melick is a promisor or surety.



In Cook vs. Southwick, 9 Tewas 615, the Court says: Where a per-
son not the payee of a note, signs his name upon the back at the time of
its inception, e is liable as an original promisor or surety.”

By this test Melick is liable.

In Sylvester vs. Downer,5 Washd. 355, Redfield, C. J., says, “that
he who writes his name upon the back of a note, if he were not before
a party to it, assumes the same obligations as it he wrote his name upon
the face of the instrument.”

By this test Melick is liable.

In MeGuire vs. Bosworth et al., 1 La. Ann. 248, it is said, “when
a person not a party to a note puts his name on the back of it, he is a

surety.”
In the case in 20 J/is., the same remark is made.

The only case inconsistent with the above rule is that of Zall vs.
Newcomb, T I7ill 416. This case was fully considered in the case of
Carroll vs. Weld, 13 [11. 682, and disapproved, as neither correct in prin-
ciple nor sustained by the weight of authority.

It is difficult to conceive a reason for the signaturc of one who is not
a party to a note, and has no property in it, unless it be to secure its
payment, as surety, or promisor, or guarantor.
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In the Supreine' Court—3d Grand .Diviéion.
AéRIL TERNM, A. D. 1860.

— > e ————

EDWARD A. BOGUE,
VS,

ABRAHAM MELICK.

/

The defendant in error makes the following points :

“ When a note is payable to an individual or his
order, and is endorsed by him in blank- and in that
situation is presented to another person for his ac-
commodation endorsement, who endorses it, accord-
ingly the legal effect of his indorsement is to make
him liable in the character of second endorser merely,
and he can in no event be made liable to the first en-

dorser.” 7 Hill, Hall vs. Newcomb, 415.

“ That the signature of a third person on the back

of a note, after the payee has endorsed it, is evidence

17



(2]
of a contract to become responsible as second indors-

er” Camden vs McKay, 2 Scam. 447.

« This is the legal effect of such an endorsement-
and the case is not open to any intendmrnt, certainly
notﬁto anly.presmnption that the party meant t(')}”con-
ttact a different obligation.” Seabury vs. Hunger,
ord, 2 Hill, page 82.

“ If the name of a third party is put upon the back
of a note not with the intention of affording addi--
tional security Zo the payee but to give it currency for:
his benefit to enable him to negotiate it, he assumes-
the liability of second endorser.” Kline vs. Cu1'1'ie1";.
14 Illinois 237.

The position of Melick’s name on the note is such.
as to render him liable as second indorser, and in the
absence of proof to the contrary it must be intended
shat he meant to contract a liahility as a second in-
dorser. We submit that in this case inasmuch as it
does not appear that Melick was informed as to what
use the payee, F. Dorsett, meant to apply the note,
and the proof showing that Lee, the party to whom
the payee delivered it, had no communication with

Melick—it must be intended that Melick intended to
contract only as second indorser—and that Lee re’



[3]
ceived it from Dorsett with the implied understand-
ing, that Melick was liable only so far as the law
would make him liable from the position his Melick’s
name was found upon the note, to wit : as second in-

dorser.

It is submitted that in the cases heretofore decided
by this Court, making a party putting his name upon
the back of a note before or at the time of the deliv-
ery of it to the payee, liable as a guarantor, are cases,
différing from this, that in all those cases, the name
of the third party was put upon the note as additional
security to the payee—in this case Melick could in
no event be liable to the payee, as the payee was one
of the makers of the note, and Melick a mere accom;

odation endorser.

BARKER & TULEY,
For Deff."in Brror,
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