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STATE OF ILLINOIS, IROQUOIS COUNTY.
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SUPREME COURT, STATE OF ILLINOIR,

"THIRD GRAND DIVISION.

APRIL TERM, A. D. 1865.

T e —

FRANKLIN ELIJAH,
Praintirr IN Error.

Vs. } Error To IRoQUOTS.
SAMUEL C. TAYLOR,

DEFENDANT IN ERROR.

—— —_—

Points and Brief on the part of the said Plaintiff in Error.

This cause was taken to the Circuit Court of Iro-
quois County by an appeal from J. C. Steely, Justice of
the Peace of said County of Iroquois. The suit was
commenced before said Justice of the Peace by said
Samuel C. Taylor against Franklin Elijah, to recover a
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large sum of money, which he claimed said Elijah
owed him for reasons and causes set forth in his bill of
particulars, filed in said Justice’s court.

In the evidencé it is fully shown by Taylor’s own
witnesses, to-wit: Elijah Courtright and Elizabeth
Courtright, Susan Bowen, and others, that Mrs. Tay-
lor, the wite of the said Samuel C. Taylor, in the ab-
s2nce of said Samuel C. Taylor in the fall of the year
1862, sold to said Franklin Elijah, hogs, cattle and
corn, &e. The corn was in the field on the stalk, not
harvested, but stood on the stalk, in two pieces, in all
between 23 and 24 acres. The said Mrs. Taylor was
at the time about to go on a visit to the Wabash to see
her friends. The corn was raised by her boy, the said
Samuel C. Taylor having helped to plant said corn,
and the corn was raised upon Ler own land, which she,
the said Mrs. Taylor had bought of Nelson Waity, and
upon which land she lived at the time the said Elijah
purchased said corn of her, and when her husband, the
said Taylor, was in the army, and while she was exer-
cising entire and complete control over said land and
said corn, and using and disposing of it as her own
property, which is fully shown by the evidence in the
case.

It is also fully shown by the evidence in this case,

that Mys. Taylor sold said corn to said Elijah at 400

bushels. The said Elijah was to havvest said corny
apd if thereJwas more than 400 bushels, Elijah was to
pay her at the rate of 20 cents per bushel for all there
was over that amount, and was to pay /Aer 20 cents per
bpshel for the 400 hushels. Said Elijah was to give
his note for the 400 hushels when he and she should go
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to the Wabash. They went to the Wabash, and Eh-
jah gave to Mrs. Zuylor his note for the 400 hushels,
at 20 cents per bushel, for said corn. In the fall of
the year 1863, slrs. Taylor returned from the Wabash,
and she and Elijah settled, and he paid her all up, paid
off said note to her, and she said and expressed herself
as having been fully paid, except she did not think El-
jah accounted to her for corn enongh,—Elijah had ac-
counted to her for 425 bushels of corn.

Upon the trial, as the bill of exceptions fully shows,
said Taylor abandoned, in open court, every other item
in his cause of action except the corn, which he claim-
ed Elijjah had not accounted for under said contract
made with his wife, Mrs. Taylor. It will be borne in
mind that Elijah had accounted for 425 bushels of corn
and settled up with Mrs. Taylor, and paid off said note,
and she declared to witnesses that Elijah had settled
everything, except she did not think he had accounted
for corn enough.

It will also be borne in mind, by the title bond
given in evidence and copied in the bill of exceptions,
and by the evidence of Nelson Waity, that said land,
upon which said corn was raised, was the land of Mus.
Taylor, and her own boy raised said corn, and Mrs.
Taylor sold the same to Elijah and took his note for
the same, and received herself the money due upon
said note, and settled with said Elijah; and all was
done in the absence of, and without any control or in-
terference of her husband, Samuel C. Taylor. 2

It will be further perceived by the evidence, at
the time of making said sale and purchase of said corn,
Tlijah desired Mrs. Taylor to procure some person to
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help him to measure said corn, but she declined, say.
ing she would as soon trust him, Elijah, to measure
said corn as any other person. It will also be borne in
mind that the amount of corn raised upon said two
pieces of land is testified to by various witnesses, by
giving their opinions, And it will also be recollected
that none of the witnesses had an opportunity of know-
ing the amount of corn, raised upon said land, as well
as Elijah Courtright who helped to husk a large part
of it and cut up a large portion of the corn, and he
says the west piece would yield 25 bushels per acre, and
the east piece 20 bushels per acre. Gregory, who saw
them husking said corn, confirms Courtright. The oth-
er witnesses, who testified in relation to the amount of
corn, gave their opinions in relation to the number of
bushels raised on said land, from merely passing by
said corn.

It will also be borne in mind that Mrs. Taylor
used of said corn about 100 bushels before she sold to
said Elijah, which, all taken together, shows that Eli-
jah fairly accounted for all the corn which grew in
1862 upon said two pieces of land. And it will further
be borne in mind that the said Taylor has abandon-
ed all matters in controversy except the question of the
amount of corn, over the amount accounted for. There-
fore, from all the evidence in this cause, the said plain-
tiff in error would respectfully present the fo]lowing
points and brief in this cause, to-wit:

115

The first point raised in this cause is: that the
land upon which the said corn was raised, and also the
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corn itself, was the property of Mus, Taylor, and not
the property of Samuel C. Taylor. The statute of this
State, passed in 1861, approved February 21st, 1861,
on page 143 Session Laws of 1861, was passed for the
express purpose of meeting such a case as this, and to
prevent the husband from taking and appropriating
the property of the wife for the benefit of himself.

The husband, under said statute, cannot control
or interfere with the separate property of the wife.—
She, under said law, is the complete, entire and abso-
lute owner of her own property. And the husband
cannot, in his own name, sue for or in any manner con-
trol her property, and she, for the purpose of control-
ing her own property, is, by said law, for such purpose,
a feme sole ; she is to all interests and for all purposes,
respecting said property, separated from her husband.

In Emerson vs. Clayton, decided by the Supreme
Court of this State, che true construction is given to
the said statute above referred to.

Therefore we hold it to be true that, if Mrs. Tay-
lor was the owner of the land on which said corn was
raised, and that she sold said corn under a contract
made between her and the said Elijah, and afterwards
her linsband interfered with the transaction between
his wife and said Elijah, the said Taylor cannot after-
wards, in his own name, sue aud recover, but it he sues,
his suit must be dismissed, because he has no interest
in the subject matter of the suit; and the legal title in
said corn was the property of Mrs, Taylor and not the
property of Samuel C. Taylor.

1 Chitty's Pleadings, 10th _American Edition, yage

2, title, Lurties.
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1 Ch. Pleadings, 10th Edition, p- 12.
8 Metcalf, Dodge vs. Wilkinson.
4 Scam. 96, Manlove vs. McHatton € al.

Therefore, Mrs. Taylor being the owner of said
corn and having made the contract respecting the same
with Elijah, the suit to recover for the breach of said
contract, if any breach there was, sheuld have been in
her name, and not in the name of her husband ; and

the said suit having been erroniously commenced it

must be dismissed.

101,

The second point made by the said plaintiff in er-
ror is: that the said instructions asked for on his part
and refused by the court, should have been given, be:
cause they embody the principles of the law of 1861,
and tended to enlighten the jury upon the principles
of the law of 1861, above referred to; and the instruc-
tions asked for on the part of the defendant in error are
contrary to the evidence given in the case, and are en:
tively contrary to the said act of 1861, and were well
calculated to mislead the jury, and unquestionably did
mislead the jury, and under the law and the evidence
in this case, the said instructions should have been re-
fused.

FLETCHER & KINNEY,
Atty's for Plaintiff in Frror.
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SAMUEL C. TAYLOR,
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ABSTRACT OF R=ZCORD:

On the 3d day of December, 1863, there were filed
in the office of the Clerk of the Circuit Court of Iro-

quois County, Illinois, a summons, transeript, and ap-
peal bond from J. C. Steely, J. P.

Summons issued by the Justice of the Peace set
out in full.

Service of summons shown by the return of the
constable.

The transeript of the docket and judgment of the
Justice of the Peace, by which it is shown that a judg-
ment was rendered in favor of the defendant in error,
and against the plaiutiff in error, for $55 75.

The appeal bond given by plaintiff in error to de-
fendant in error, on taking the appeal.

The order of the Cirenit Court ordering a sum-
mons to be issued to appellee in the court below, made
at the February term 1864, of said Iroquois Circuit
Court.

Motion made by appellant in the court below  for
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leave to file bill of partieulars, and to defend said cause,
and the continuance of said cause.

The defendant in the court below files his pleas:
1st. The general issue.

2d. Full payment.

3d. Bill of particulars as set off.

Summons issued to appellee in the court below un-
der order of court May 21st, 1864.

Summons set out in full, dated 21st day of May,
1864.

The return of the Sheriff upon the back of said
summons issued against appellee by order of Circuit
Conrt: The said Samuel C. Taylor not found; dated
the 4th of June, 1864.

Said cause continued by order of the Circuit Court
from the June term 1864 to November term 1864.

At the November term of the Circuit Court for
1864, the plaintiff’ in the court below entered his ap-
pearance in said cause by Blades & Kay, his attorneys,
and the defendant in the court below by Chamberlain
& Fletcher, his attorneys, and thereupon the said cause
was tried by a jury before said Circuit Court.

The names of the jury set out.

The release or Alfred Gregory, one of the securi-
ties on the appeal bond. Was released by order of
the Circuit Court from said bond and John Woods was
substituted instead of Alfred Gregory.

Amended appeal bond filed by the defendant.

Amended appeal bond set out in full with John
‘Woods one of the securities.

The jury, under the instructions of the Circuit
Court, retired to consider of their verdict on the 22d
day of November, 1864, and on the same day returned
a verdict of $53.

‘Whereupon the said defendant in the court below
entered his motion for a new trial.

And, afterwards, to-wit: on the 30th day of No-
vember 1864, the motion entered by defendant for a

-
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new trial, was overraled by the court.

Judgment rendered by the court upon the verdict
of the jury for fifty-three dollars damages together with
his costs in and about the prosecution of this cause ¢x-
pended, and that he have execution therefor against
the said defendant.

The said defendant’s attorneys enter exceptions to
the decision of the court, and enter a motion on behalf
of defendants for an appeal in this cause to the Su-
preme Court of this State.

Appeal granted by the court, on condition that
the defendant enter into an appeal bond conditioned
according to law, in the sum of three hundred dollars,
with John Chamberlain as security thereon, within for-
ty days from this date, and that the defendant also
procure and file with the clerk a bill of exceptions in
this cause, within the same time.

On motion of plaintift’s attorneys the court certi-
fies that all of the plaintiff’s witnesses sworn on the
trial were necessary in the cause.

And on the 2d day of January 1865, there was
filed in said cause, by the said defendants in the Cir-
cuit Court, a bill of excepcions, to-wit:

David Gass, the first witness for the plaintiff,
sworn. 'Testifies he was acquainted with the parties
to this suit, and was acquainted with the farm that
Taylor and his wife lived on in the summer of 1862.—
The farm adjoined his farm ; Elijah moved on the farm
about the last of November, 1862 ; Mrs. Taylor moved
away late in the fall of 1862, after the defendant (Eli-
jah) took possession ; the defendant (Elijah) bought
the corn, of Mrs. Taylor, standing in the field; that he
was to husk it himself and pay 20 cents per bushel;
he (the witness) saw the corn frequently on the stalk,
especially the west piece; that he believed it would
make 30 bushels to the acre; there were 14 acres in
the west piece; the defendant (Elijak) told him he had
bought two calves of Mrs. Taylor at $10, and one
yearling steer at $10; he also heard the defendant,
Elijah, state he bought some hogs before the plaintiff
went into the army ; there were about 19 head of hogs;
the defendant, Elijah, further stated he had bought
Mus. Taylor’s chickens, and he, Elijah, used the stock

2
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pasture where said corn grew ; the stalks were worth
&12; the witness often saw the defendant’s, Elijal's,
cattle and mules in the corn, after he bought it; Eli-
jah had 14 or 15 head of mules, 4 or 5 head of cattle
and 5 or 6 head of horses; the witness rode through
there one night, found tence down and stock were in
corn ; saw defendant’s stock in the field and corn many
times, two or three hours at a time in the field ; knew
defendant used straw rick, it was worth $4 or §5; the
defendant used the fodder, worth 5 or 6 cents per
shock, and defendant used Taylor’s cultivator; the de-
fendant, Elijah, went away last of August, 1864 ; the
house was worth 50 cents to $1 per month; he went
by the corn every day during the summer and fall of
1862 ; the corn would average 30 bushels per acre; he
adjoined the place which Elijah lived on, the Taylor
place; there were two pieces of corn, the east and the
west piece; the east piece contained 9 acres; Elijah
claimed he had bought both east and west piece; there
were 23 or 24 acres in ali; Mrs. Taylor is the wife of
Samuel C. Taylor; Samuel C. Taylor went into the ar-
my in the latter part of summer of 1862, before Elijah
bought the corn of Mis. Taylor ; the defendant, Elijah,
had a pen built for his mules, and aimed to keep up his
mules at night, but they were often out; in the day
time the mules were on the, prairie; the fences were
fair, in some places the fences were down; saw the de-
fendant’s children drive the mules out, &e.

William_ Brown, one of the witnesses for the said
plaintiff in the court below, also testifies: that he was
acquaintedwith the corn raised on the Taylor farm in
the summer of 1862, which the defendant bought of
Maus. Taylor ; says the defendant, Elijah, stated to him
he had bought the corn and was to pay 20 cents per
bushel, and was to gather it himself; he measured the
ground ; were 9 acres and 10 rods in east piece and 14
acres and 56 rods in west piece; the west piece would
yield 30 bushels per acre; he was better acquainted
with west than east piece; the plaintiff helped to plant
the corn and the boy ploughed it ; the corn was raised
before the plaintiff went to the army ; the defendant
was to pay $10 for a steer, which he had bought of
Mrs. Taylor, and also 2 calves, also hogs, could not say
how many ; some were worth $2 apiece, while others
were worth from 75 cents to $1; the defendant bought

some potatoes of Mrs. Taylor, potatoes were worth
4
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from 75 eonts o 81 per hushel; the defendant got
some shingles, shingles were worth $4 50 per thouswd;
there were 250 shingles in a bunch; the stalks were
worth 50 cents per acre; the defendant used the shocks
of fodder; the shocks of fodder were worth 6 or 8 cts.
per shock ; the defendant used the straw rick which
was worth from $3 to $4.

Cross examined.

A few rows of corn were gathered before the corn
was sold to defendant j ten or twelve rows were gath-
ered, § acre in all ; six, eight or ten hogs were good
sized ones, the others were small; he had seen some of
the mules, cattle and horses in the corn several times;
the defendant had 16 or 18 head of mules; the defend-
ant was to keep up the fence ; one cannot always tell
about the yield of corn by looking at it; he gave his
opinion as to the amount of corn; it was a wet season
that year and crops were generally light that year;
that was a high piece of land; the witness stated that
his horses were in said corn once.

Amos Pineo, the next witness for said plaintiff,
Taylor, stated that said corn would yield 30 bushels
per acre; said the stock pasture, where the corn was
raised, was worth $§12; the fodder was worth 6 or 8
cents per shock ; the straw rick was worth $4; the
house was worth $1 per month.

Elijah Courtright, the next witness on the part of
the plaintiff, Taylor, testified that Mrs. Taylor is the
wife of the plaintiff, Taylor; she sold the defendant,
Elijah, 18 hogs at 2 cents per pound, amounting to $20;
also 3 or 4 dozen chickens, worth 75 cents per dozen;
Mis. Taylor was to let defendant have hay and cabbage
and 4 or 5 bushels of potatoes for moving her to the
Wabash ; the defendant moved Mrs. Taylor to the Wa-
bash soon after he bought the corn crop and hogs and
and chickens and calves of Mrs. Taylor; said he heard
the contract between the defendant, Elijah, and Mus.
Taylor; he bought the corn of her at 400 bushels;
said he did not think there were more than 400 bush-
els; the defendant was to harvest the corn, and if there
were more than 400 bushels he would pay her at the
rate of 20 cents per bushel for all there was over 400
bushels ; they could not write so they put off the giv-
ing of the note until they should go to the Wabash,

5
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and concluded to make out the note when they should
go to the Wabash; and if there should be less than
400 bushels, Mrs. Taylor was to make a deduction at
the same rate; the defendant was to have the stalks of
corn, straw rick and pasture, in the bargain; the de-
fendant, Elijah, requested Mrs. Taylor to get some per-
son to help him measure the corn, but she said she
would be satised to have him do it, that he could not
cheat her much, that she would as soon trust him to
measure it as any other person.

Cross examination.

Courtright stated that after the return of Mis.
Taylor in the fall of 1863, she (Mrs. Taylor) told him
that the defendant had paid off the note and she and
the defendant had settled, and che defendant had paid
her off everything, except she did not think he had ac-
counted to her for corn enough, that she did not think
he had allowed her for corn enough ; the defendant got
two horses shod for Mrs. Taylor ; Mrs. Taylor fed out
of the corn to her hogs and other stock, before the de-
fendant purchased it, something like 75 or 100 bushels;
that he was well acquainted with both pieces of corn
which the defendant bought of Mrs. Taylor in 1862;
that he cut up a part of it, about 90 shocks, and help-
ed to husk a portion of it; the corn was deceptive, the
ears were short and Jight and did not turn out as well
as he expected before it was husked ; the season of
1862 was wet, and the corn was generally light; the
west piece would average 25 and the cast 20 bush. to the
acre; he lived on farm where the corn was raised, in 1862;
the defendant had 18 mules and four or five head of hor-
ses ; the defendant went on last of November or first
of December, 1862 ; the defendant went into the house
which Mrs. Taylor left; it was the custom of the de-
fendant to herd his mules in the day time and pen
them at night; he never saw the mules or horses in the
corn; he saw them twice in Mr. Gass’s corn in the
same field ; he lived between the two pieces of corn;
there were 22 or 23 acres in both pieces ; said he heard
a conversation between Mrs. Taylor and the defendant;
Mis. Taylor claimed that the defendant ought to pay
her rent for the house until the March next; the de
fendant claimed he ought not, for he said that was not
the bargain ; he understood in that conversation that

everything was settled between the defendant and Mrs.
Y 6
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“Taylor, except the corn ; before Mrs. Taylor went to

the Wabash the defendant paid her $30 and paid me
$2 for her, and was to give his note to Mrs. Taylor for
the corn when he went to the Wabash with her ; he af-
terwards saw defendant haul rails and fix the fence;

the defendant took Mis. Taylor to the Wabash, and re-

turned in a few days; it was in the fall of 1863, after
Mis. Taylor returned from the Wabash, that I heard

her say that the defendant had paid her up, only she
.did not think he had accounted to her for enough corn.

Seymour Cobb, the next witness for the plaintiff,

‘Taylor, said the corn .would yield 30 bushels to the

acre ; he fed the defendant’s things, the next April,
out of one of the cribs; were 150 bushels of corn in
the crib he fed out of, and there was another crib of
corn, 8 feet square, nearly full.

Daniel Tuttle, the next witness for the said plain-
tiff, Taylor, says: said piece of corn was close to his
house ; the east piece contained 9 acres and 10 rods;
that piece would go 40 bushels to the acre; had seen
defendant’s stock in often before it was gathered ; there
were a little over 28 acres of corn in both pieces.

Susan Bowen, the next witness for the said plm:n-
tiff, Taylor, says: she was present after Mrs. Taylor re-
turned from the Wabash, when the defendant paid
Mus. Taylor the note he had given to her at the Wa-
bash ; he paid her all except 50 cents; thiswasin Sep-
tember, 1868 ; she did not remember the amount paid;

-the note was given up; the defendant said he had got

425 bushels of corn and Mrs. Taylor said he had not
accounted for corn enough; she said there was more
than that amount of corn; Mrs. Taylor and the defend-
ant disagreed about the amount of corn; Mrs. Taylor
claimed nothing due from the said defendant, only that
he had not accounted to her for corn enough, and the
defendant claimed that he had accounted for all the
corn.

And the said defendant to maintain the issue on
his part, gave in evidence to the jury:—

1st The evidence of Alfred Gregory, who testi-
fied: that he saw the corn in thefall of 1862, when the
defendant and Elijah Courtright were husking it; he
was a horseback and rode up close to where they were,

‘
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on one side of the fenee outside of the field, and they
were on the inside husking, not far from the fence; he
stopped and talked with them for one-half an hour;
the corn appeared light and the ears short ; he noticed
many hills which had but one stalk in them, and from
the appearance of the corn he thought it would not
yield more than 20 bushels to the acre ; be is a farmer
and is acquainted with the raising of corn; the season
of 1862 was a wet season and the corn was generally
light.

John Hunt, the next witness for the defendant,
Elijah, testified : that before the plaintiff went to the
army he heard him say that any trade or deal his wife
would make would be all right with him; there were
something over 23 acres of corn.

Elizabeth Courtright, the next witness for the de-
fendant, Elijab, testifies: she heard the plaintiff say,
before he went to the army, that any contract his wife
would make he would stand hy ; she was present when

the defendant and Mrs. Taylor were settling, before

Mrs. Taylor went to the Wabash in the fall of 1862 ;
they talked over their dealings the day hefore Mus.
Taylor went away ; Mrs. Taylor said defendant was to
have the pickings of the field; everything was talked
over; the defendant was to give his note to Mrs. Tay-
lor for 400 bushels of corn, when they got to the Wa.
bash ; the defendant was to harvest the corn and pay
20 cents per bushel for it; the defendant was to pay
20 cents per bushel for all over 400 bushels, and if less
Mrs. Taylor was to make a deduction ; the stalks, fod-
der, pasture, straw rick, and the pickings of the field,
were all thrown in by Mrs. Taylor to the defendant in
the bargain ; the defendant requested Mrs. Taylor to
get some person to help him measure the corn ; she de-

clined ; said she would as soon trust to the defendant

to measure the corn as any one, he could not cheat her
much any way ; the wife of the plaintiff is my aunt;
I never saw the mules in the corn, &e.

Robert Caldwell, the next witness for the defend-

ant, stated : he had a title bond in his possession, giv-

en by Nelson Waity to Mrs. Taylor for a deed for land;
‘Waity and Mrs. Taylor left the bond with me for safe
keeping.

He produced the bond which was read in evidence,
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which bond is set out at large on pages 26, 27, and
28 of the record.

The copy of title bond.

Nelson Waity, the next witness for Elijah, testi-
fied : that the bond just read was the hond of himself
and Mrs. Taylor and Samuel C. Taylor, and the corn
in controversy was raised in 1862 on the land described

in.the bond, and the corn in question, sold by Mrs.

Taylor to the defendant in the fall of 1862, was raised

.on said land; the defendant paid me $15 for Mrs. Tay

lor to apply on borrowed corn, &c

James E. Woodford, next witness, stated: that a
crib, 8 feet square, of ears of corn, would shell 227
bushels, dc.

James C. Stecly stated the same as James K. Wood-

ford.

Elijah Courtright, the next witness called by the

defendant, stated : that before Mrs. Taylor went to the

Wabash the defendant paid him $80, and there was
nothing besides the corn unpaid for.

At this time the plaintiff’s counsel, in open court,
declared to the court and jury that they claimed for
nothing more than the corn, over the amount which
had been accounted for by the defendant to Mrs. Tay-

lor. The said Elijah Courtright further testified : that

the boy who ploughed the corn was Mrs. Taylor’s boy,

.and not the boy of the plaintiff.

David Gass was recalled by the plaintiff; said he
had passed through the west piece of said corn; it
stood well; the plaintiff and himself furrowed out the
ground ; the plaintiff covered the corn and Mrs. Tay-

Tlor’s boy ploughed it ; the corn was laid by before the

plaintiff went to the army.

William Brown was recalled by the plaintiff, and

.said the plaintiff helped to plant the corn and the boy

ploughed it; the corn was raised before the plaintiff
went to the army.

Instructions asked for on the part of defendant,
Elijah, and refused by the court.

Instructions asked for and given on the part of

:33-34 the defendant.

9



33‘35 Instructions asked for and given on the part of

the plaintiff, Taylor.
37 Certificate of Clerk.

o o
37-38 Assignment of errors.

KINNEY, FLETCHER & CHAMBERLAIN,
Atty's for Plaintiff in Error.
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Supreme Couwrt of Hllimois.

THIRB GRAND BIVISION.
APRIL TERM, A.D. 1865.

FrankoiN ELigan
V8. APPEAL,
SamuiL C. TAYLOR.

We submit the evidence in this cause to the Court without:

remark or argument.

The position taken by the defendant in the Circuit Court is-

radical in the extreme, and if sanctioned by the Court, would sub-
vert the natural domestic relations, so far as the “rights of things”
are concerned, and in every case where the husband and wife ]i\fe
on the land of the wife, the husband would be obliged to regularly
Jease the land of the wife, else he would be taken to be her servant.

As the Jaw now stands, without any forced construction, the
property of the wife is hers absolately. . She can, it seems, convey
her lands by her sole and separate deed. ‘ _

The wife's interest in the realty of her husband is such an in-
cumbrance as to prevent the husband from conveying /Ais lands
without her legal consent, even lands which constitate no part of
the homestead. The wife hangs like a perpetual cloud upon the
title of the husband. ZHis property is liable for debts contracted
by her for necessaries. She takes a large share of his property
upon his death, while her property goes to her heirs, and "'is, we
suppose, in Do case liable for debts contracted by him for necessa-
ries for the family. She is the daron; he is the feme. The Utopia
of women’s rights has been reached.

We cite—

Peck vs. Ward, 6 Harris, 506.

Thorndell »s. Morrison, 1 Casey, 326.

Ulp vs. Campbell, 7 Harris, 361.

Stoops vs. Blackford, 8 Casey, 214.

Steinman vs. Ewing, 7 Wright, 63.

Mahon vs. Gormley, 12 Harris, 80.

Raybold vs. Raybold, 8 Harris, 308.

Kenedy vs. Good, 9 Harris, 349.

BLADES & KAY,
For Appellee.
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