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Summons issued on the 24th day of January A. D. 1860, and on the 31st of
January, 1860, action assumpsit, damages one thousand dollals

Declaration filed on the 8th day of I' ebruary, 1860, containing two special
counts, and common counts. 1st count avers that plaintift left with defendang
a promissory note made by Iorace Ottawa, for collection, dated the 29th day of
September, 1853, and given for the sum of $709, with interest after date thereof;
and payable to said plaintiff, for the collection of which the said defendant was
to have a certain commission, &e., and avers that on the second day of January
1860, said defendant collected and rcceived of said Ottawa the sumjof money
mentioned in said note, with six per cent. interest, from the day of the date of
said note, to wit: the sum of nine hundred dollars, and after request, &e., refu-
sed to pay the same to said plaintiff, with usual conclusion.

Second count.—The same amounts, so far as description of the note, &c., are
concerned, but avers that said note was lett with defendant as collateral security,
for the sum of $500, which plaintiff thern: owed to said defendant, and that defen-
dant would collcet said note and pay himself the $500 out of the proceeds there-
of and return the balance, &c., to plaintiff. And avers that defendant collected
the money, &c., and refuses to pay, &c., any portion thereof to said plaintiff.
Then follows the usual money counts.

Defendant filed the plea of Non-assumpsit to said declaration on the 28th day
of February, 1860. And afterwards on the 6th day of June, A. D. 1860, the
same being one of the days of the May Term of said Cowt, a Jury was impan-
elled to try the isssue in said cause. b
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TKANE County Circurr Courr,
May Term, A. D. 1860.

V8. Be it Remembered, that on the 6th day of June
Augustus M. Herrington. A. D. 1860, it being one of the days of the
qu Term, A. D. 1860, of said Court, s‘ud cause came on to be heard before
said Court, and a Jury, wh(,n the plaintiff, to sustain the issues on his part called
10 A. B. Moore, a witness, who was sworn and testitied as follows: That in the
year 1856, the detendant left as collateral security with West, Dearborn, Moor:

& Co., now shown me. This is the note:

Thomas Pouley }

[COPY OF NOTE.]

« 8709, Three years after date, for value lCCClVCd I pmm\se to pay to Thomas
Powley or order seven hundred and nine dollars with interest, after the first d.w
ot March next. Dated Geneva, Sept. 29, 1855. G 1 OTTAY

- : [
[COPY OF ENDORSEMENT ON NOTE.] | @

“TRecd. on this note Oct. 22, two hundred dollars.

£900,
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Plaintiff then offered said notein evidence. Defendant objected. The Court
ove.rruled the objection, and permitted said note to be read to the Jury, to which
ruling and decision of the Court the defendant at the time excepted. The Note
was then read in evidence. Herrington got money of us from time and gave his
own notes for which this note was to be collateral security, and was left with the
Bank for that purpose. The note was paid to us in the fall of 1858 by Ottaway.
We had to sue Ottaway on the note as Pouley had forbidden the payment of it.
He paid $200 on the judgment Oct. 23, 1858, and the balance afterwards. The
whole amount we received on the note was eight hundred and forty-five dollars
':md scventy-seven cents. We applied the money in payment of Herrington’s
indebtedness to us and paid the balance to Herrington. The plaintiff then called

S. Kimball, who being sworn testified that on the twenty-third day of January
A. D. eighteen hundred and sixty, he called at the office of said Herrington in
(freneva, in company with the plaintiff and the plaintiff’s brother, when the plain-
tiff presented a paper to errington, and made a demand of him for the amount
of money named in the paper. Ierrington said in reply that he did not owe
Pouley anything—that he had had no dealings with him. Herrington then or-
dered him out of the office; opened the door and told him to leave. Pouley
went out.

Samuel Pouley was then called and testified as follows: I was present at Her-
rington’s office, at the time spoken of by Kimball. The plaintift handed the
paper to Herrington who read it.  PItff. then said to Herrington I want the bal-
ance of the money you owe on the Ottaway note. Herrington said he did not owe
him anything, and told him to leave his office. That he never had any dealings
with him and wanted none. The amount that plaintiff demanded was two hun-
dred and eighty dollars and some cents.  Piaintiff then recalled the witness

S. Kimball, who stated that the amount claimed in the paper and demanded
by plaintiff of Herrington was two hundred and cighty dollars or thereabouts.
Plaintiff then recalled witness

A. B. Moore, who testified, I cannot recollect the particulars of any conver-
sation I had with Herrington about this note of Ottaway’s. I‘rom what he said
I supposed it was his. I had had a history from Pouley and his wife about the
note. Cannot say that I told Herrington what they said to me about it. They
came to the Bank a great many times, and it was talked about a great deal. I
cast up the amount due us on Herrington’s notes and the interest, and gave a
writing stating the amount to Mr. Pouley ; the interest was cast at twenty-five
per cent. Pouley claimed that there was about two hundred dollars his due.
Can’t state exactly the amount. After I gave Pouley a statement of the amount
that would remain out of the Ottaway note, after paying the Herrington notes, he
took it, and went away. The statement I gave him was $100 too much, by

mistake.
I think upon reflection, I might have told Herrington what Pouley and his

wifo said to me about the Ottaway note. Think I did tell him. Told him that
they said they owed him five hundred dollars, that they had let him have the
note to secure him, with the understanding that in case Herrington wished to use
money and had to borrow, they should allow him whatever interest he had to
pay, and that after paying Herrington the $500 and such interest, the balance of
the Ottaway note was to be paid to them- Ilerrington did borrow money from
the Bank, and left the note as collateral. Ie gave his notes at the time he bor-
rowed. The notes were discounted at the rate of 25 pr. ct. at the time they were
given, they were given on the usual bank time.

The first note he gave was June 27, 1857, for $200. Second note July 21st,
1857, for $50. Third note August 8d, 1857, for $106. Fourth note August 13,
1857, for $200, on usual bank time. Notes were computed at 25 per cent. Those
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were the current rates at that time. I so computed them at the time. I gave
the ficures to Pouley, which was in the fall or summer of 1858.

Cross Examined. After I gave the statement to Pouley, he took it and went
away. He came back the same day with an order from Herrington. I offered
to pay him on the order the balance. Pouley refused to receive it and went away.

[The plaintiff here showed the witness an order, and asked him if that was
the order. Ie said it was.]

The plaintiff then called as witness, Wm. G. Webster, who testified that he
heard frequent conversations at his house between Mrs. Pouley, the plaintiff’s
wife, and Herrington, in the year 1856 ; it is so long ago that I can’t recollect
what was said, but it was in relation to her procuring Herrington’s services, to
get Pouley out of the penitentiary. I cannot state the particulars of the conver-
sation, but think she was to pay him a certain sum, or that he was to have a cer-
tain amount, but how much, or what were the terms, can’t say.

The plaintift then called Wim. B. West, who being sworn, testified. I have
seen this Ottaway note before (note shown him.) It was left in our Bank (West,
Dearborn, Moore & Co.,) by Ilerrington as collateral security on IHerrington’s
notes which he gave the Bank for borrowed money. M. Moore had charge of
the transaction principally. Ilave heard a good deal said about this Ottaway
note. There has been a great deal of talk about it, but Mr. Moore had the charge
of it. I gave it over to him. I cannot recollect distinctly what was said. Think
I have heard Herrington say that he was to have five hundred dollars out of it,
and whatever interest he had to pay.

Cross Examined. Herrington left the note as collateral for the money loaned
him, and the interest on the same. This was the understanding at the time the
note was lett with us. This is what the defendant said at the time he left the
note with us. I did not charge my mind with it. Mr. Moore had charge of it,
and knows more about it.

PLAINTIFF HERE RESTED,

Defendant then read in evidence to the Jury the order referred to by witness,
Moore, dated September 28, 1858.

W. B. West, Esq.

I left with you as collateral security a note of seven hundred and
nine dollars against Horace Ottaway, date Sept. 29, 1855, payable to Thomas
Pouley, said note was due Sept. 29, 1858, after deducting the full amount now
due on said note, you will please pay the balance to Thomas Pouley, and this
shall be your receipt for the same.

Geneva, September 28, 1838. A. M. IHIERRINGTON.
And then rested his defence.

This was all the evidence in the case. The plaintiff’s Attorney then addresscd
the Jury for about five minutes. The Court enquired of the defendant if he de-
sired to address the Jury. The defendant replied in substance, that the case
would be closed if the Court would suspend long enough to enable him to draw
an instruction or two. The Court accordingly suspended proceedings for that
purpose. At the expiration of about twenty minutes, the defendant handed ro
the Court the following instructions :

COPY OF INSTRUOTIONS.

If the Jury believe from the evidence, that the plaintiff Pouley cuused the
$709 note to be placed in the possession of the defendant Ilerrington, to secure
the sum of $500, then due said Herrington, and that said Herrington had the
authority, under the agreement made at the time of leaving said note with him,
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K to borrow money upon said note, and that he did borrow money upon said note

5 at the rate of 23 per cent., that the same was to be deducted ont of said 5700,

é and that Pouley accepted from Herrington the order in question for the balance,

~ and presented the same for payment and would not reccive the balance, then the
law is he cannot recover in this action.

14 If the Jury believe from the evidence that Pouley accepted from Herrington

the order in question, in order to draw the balance, his due upon said note, and
that he presented the same for payment, and that payment was then offered and
Pouley refused to accept the same, he eannot recover in this action.

Which after examination the Court marked “refused” and directed the Jury
to retire to consider of their verdict. Thereupon the defendant asked leave to
to address the Jury, which the Court refused, to which decision and ruling of the
Court the defendant at the time excepted.

The Jury retired to consider of their verdict, and afterwards came into Court
with the following verdict:

“We, the Jury, find the issnes joined in favor of the plaintiff, and assess his
damages at $293 96, which was ordered to be entered of record. The defendant
then moved the Court for a new trial, which motion the Conrt refuced, to which
ruling of the Court in refusing the motion for a new trial, the defendant at the
time excepted, and tendered this his Bill of Exceptions, and prayed the Court
that the same be signed and sealed and made a part of the records of the proceed-

ings in this cause, which is done.
SN
ISAAC G. WILSON. {(J22X

*qQASQITY]

STATE OF ILLINOIS, |
Kane Counry. 5 I, Paul R. Wright, Clerk of the Circuit Court

of said County, do hereby certify that the above and foregoing
is a complete transcript of the Record in the suit of Thomas
Pouley vs Augustus M. Herrington as appears from the files
and Records of said Court.
‘Witness my name and the Seal of said Court at Geneva,
this 30th day of November, A. D. 1860.

P. R. WRIGHT, Clerk.

Errors assigned :—

The Court erred in admitting the note described in the two first counts, to go

to the Jury as evidence.
The Court erred in allowing incompetent and unlawful evidence to be givento

the Jury.
The Court erred in refusing to permit the defendant to address the Jury.

The Court erred in refusing to allow the defendant to give proper and lawful

evidence to the Jury.
The Court erred in refusing to give the instructions asked for on part of Def’t.

The Court erred in giving plaintiff instructions.
The Court erred in overruling defendant’s motion for a new trial.

A. M. HERRINGTON, in person.
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Supreme Court of the State of Illinois,

IN THE THIRD GRAND DIVISIOIN.

AUGUSTUS M. HERRINGTON,

Appellant,

V8. ‘lr ArriL Tery, A. D. 1861.
THOMAS POULEY,
Appellec. J

Statement of the Case—Points and Brief.
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STATEMENT O THE CASE.

. This suit was instituted by the Defendant in Error against the Plaintiff in Er-
ror to recover of him a certain sum of money, which he had collected, received,
and had the benefit of, and then refused to account for and pay over.

There are four counts in the declaration instead of three as stated in Plaintiff’s
abstract ; the first count alleging that the Defendant in Error, left with the Plain-
tiff in Error a certain promissory Note, made by one Horace Ottowa, dated Sep-
tember 29th, 1855, and due three years after date, with interest, and given for
the sum of §709, and payable to said Detendant in Error. The second count -
states that the Defendant in Error turned out to the Plaintiff in Error a certain
Note against Horace Ottowa, dated September 29th, 1855, and given for the sum
of $709, with interest, and due three years after date, which Note was turned out
to said Defendant to secure the sum ot $§500, which he owed the Defendant, and
when collected he was to apply five hundred dollars in payment of his claim, and
then pay the balance over to the Plaintiff in Error, and that he had collected, &e.

The third count is for money had and received. Then comes the common

A, o

counts. Vide Record. 7

This suit was commenced on the 24th day of January, 1860, and the demand
was made on the 23d day of January, 1860, of the Plaintiff in Error, who denied
that he had ever had any deal with the Defendant, and said he would have none,
and ordered him out of his office. The amountdemanded by Defendant in Error
of Plaintiff in Error, on the 23d day of January, 1860, was $280 and some cents,
Vide Record, page 11, testimony of Samuel Pouley and S. Kimball. The issue
was joined at the February Term of Kane County Circuit Court for 1860. The
case tried at the May Term for 1860, of said Court, and resulted in a verdict for
the Defendant in Error for the sum of $293,96. The Plaintiff in Error made a
motion for a new trial, which the Court refused to grant, and he prayed an Ap-
peal, and by Bill of Exceptions brings the case before this Court for review, and
assigns' the following errors:

Tirstly, ¢“The Court erred in admitting the Note described in the first and sec-
ond counts to go to the Jury as evidence.”

Secondly, *“The Court erred in allowing incompetent and unlawful evidence
to go to the Jury.”

Thirdly, “The Court erred in refusing to permit the Plaintiff in Error to ad-
dress the Jury.”

Fourthly, “The Court erred in refusing to allow the Defendant to give proper
aud lawful evidence to the Jury.”

Fifthly, *“ The Court erred in refusing to give the Instructions asked on the
part of the Plaintiff in Error,” )
!
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4 STATEMENT OF THE CASE.
Sixthly, *“The Court erred in giving Plaintiff’s Instructions.”

Seventhly, “The Court erred in overruling Defendant’s motion for a new
trial.”

That there is more of this case than is disclosed by the evidence, there can be -
but little doubt, and could the case have been shown up to the Jury as it really
was, it would have presented a very different appearance, and placed the parties
in a very diffevent light before this Court, but as it is there is sufficient evidence
in the case to give the Court an opportunity of inferring what was the true state
of the facts in the case, and to those who know the parties as the Jury did, it
could not have failed in producing an impression on their minds as to what was
the true nature of the transaction, in respect to the matter in controversy, that
was not favorable to the Plaintiff in Error, or his honesty in the transaction.

Point First.—Was there any error committed by the Court in allowing the
Defendant in Error to read in evidence to the Jury the Note made by Ottowa
and given to Pouley, and counted upon in the first and second counts of the de-
claration of the Defendant in Error? It is admissible under either of these
counts as the Defendant did not set it out only in substance, not ec verba, and it was
also admissible under either of the other counts, as tending to establish the
amount of money received and collected by the Plaintift in Error, it followed up
by other proot, which was done, such as showing its collection by the Plaintiff in
Error, or its payment and the proceeds applied under his directions, to and for
his use and benefit. The Defendant in Error having already proved that it was
the Note left by Plaintift in Error with the firm of West, Dearborn, Moore & Co.,
as collateral security on money advanced by them on his Notes; it was also pro-
ved that not only had the Note been deposited by the Plaintiff in Error with the
firm of which the witness was one, but under what circumstances it had been left
there, and when, and the amount which had been advanced on the Notes of the
Plaintiff while this Note was there, and the time, and when it was paid by the
maker, Vide testimony of A. B. Moore, pages No. 10, 11, & 12 of Record, there-
fore there was no error in allowing this Note to be read in evidence to the Jury,
and this objection is not well taken.

Point Second.-—There is nothing in the second point or error assigned by the
Plaintiff, as the conly evidence offered by the Defendant in Error, on the trial of
this case, to which the Plaintiff' in Error objected, was the Court’s allowing said
Note to be read, and he having made no objection on the trial to its admission, it
. is mow too late to do so, and the objection be of any benetit to him.

The third error assigned by the Plaintiff in Error, is, that the Court erred in
refusing to permit the Defendant to address the Jury. In this the Plaintiff in
Error had no cause of complaint, because he stated to the Court, in reply to the
Court, when asked it he wished to address the Jury, that the case would be clo-
sed if he would suspend long enough to enable him to draw some Instructions.
The Court suspended proceedings for that purpose. At the expiration of about
twenty minutes the Plaintiff in Error handed to the Court two Instructions both
of which the Court, after examining, refused to give, and directed the Jury to re-
tire to consider and decide upon the verdict, and thereupon the Plaintift in Error
asked leave to address the Jury, which the Court refused, &e. Vide Record,
page No. 14, This was imposing upon, and trifling with the Court, and its in-
dulgence. The Counsel for the Defendant in Error had only addressed the Jury
about five minutes, and had asked no Instructions, and when the inquiry was
made of him by the Court, it he wished to address the Jury, he gave the Court
to understand that he did not—only wished the Court to give him time to draw
one or two Instructions, which the Court did, and when he got through he did
not ask the privilege to address the Jury, but waited until the Court had exam-
ined the Instructions and refused to give them, and directed the Jury to retire,
and then for the first time the Appellant asked leave to proceed to address the
Jury.  He did not want to address the Jury until after he learned that the Court
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had refused to give his Instructions, and had ordered the Jury to retire to consider
their verdict, and after he had declined to address them, and the Court Lad ceded
all his requests, as to waiting and giving him time to draw up instructions, &c.
There could be no error in the matter, as it was a matter of discretion with the
Court, and therefore not a matter to be reversed in this Court.

The fourth error assigned by the Appellant is that the Court erred in refusing
to allow him to give lawtul and proper evidence to the Jury. There was no evi-
dence offered by the Appellant, but the Note from him directed to West, Gene-
va, Sept. 28th, 1858, which the Court allowed, and there was no evidence oftered
by him, to be proved by the witness of the Appellee, that was refused, as the
records show, so there is nothing in this point.

The fifth error assigned, is, that the Court refused to give the Instructions ask-
ed by the Plaintiff in Error. Neither of these Instructions correctly stated the
law as applicable to this case, in our judgment. There certainly was no evidence
to show that Herrington had the right to go and borrow money at whatever rate
of interest he chose, and then charge it to the Appellee, and in that manner eat
up and consnme all of said Note, principal and interest, although it was given for
$209 more than the Appellee owed him, and had been on interest more than
sixteen months. The proof shows that the Appellant did borrow money on
his Notes, for which this Note was deposited as collateral security. No money
was borrowed until the 27th day of June, 1857. Vide record, page 12. Again,
the Plaintiff in Error had borrowed $556, on his own Notes, for which this Note
was given as collateral security, as the evidence shows, at 25 per cent per annum,
and his Note of Sept. 28th, 1858, to West, directed him to pay to Pouley what
money was coming to him out of said Note, after deducting the full amount due
them for money lent on his Notes of June 27th, July 21st, August 3d, and Au-
gust 13th, 1857, in all, amounting to the said sum of $556, as aforesaid, besides
interest, and he asked the Court to instruct the Jury that because he, Pouley,
would not take it, lie could not maintain this suit. That the Court committed no
error in refusing to give this Instruction, will, it appears to us, admit of no ques-
tion.

The other Instruction is, if possible, still more objectionable, and needs no
suggestion from us to direct the attention of the Court to its absurdity, and inad-
missibility, for it asserts the principle, and lays down the doctrine, that if a credi-
tor refuses to take and accept what his debtor offers him, be it much or little, he
cannot afterwards maintain an action against himn,

The sixth error assigned by the Appellant, is, that the Court erred in giving
the Plaintif’s or Appellee’s Instruction. We are at a loss to know how this
could oceur, as none were asked or given, so we cannot see that any error could
have been committed in this respect by the Court.

The seventh and last error assigned by the Appellant, is, that the Court erred
in. refusing to grant a new trial. It so, in what respect? Is it because the Court
allowed the Note to be read in evidence? or becanse the Court refused to give
the Instructions asked ? or is it because the verdict is far too large a sum of mo-
ney 2 or neither of these, but because the Jury found the verdict for the Defend-
ant in Error? T hardly think this Court will feel disposed to disturb a verdict
in a case where the party who obtains it, called on him some sixteen months at-
tor he had received the money, and asked him for a settlement, and he told him
-he never had had any deal with him, and wanted none, and also stated that he
owed him nothing, and opened his door and directed him to walk out of his office,
or he would put him out by force, and that, too, when he is asked in a respectful
manner, which is the ease. Vide Record, pages 10 & 11, testimony of Pouley
and Kimball. Does the Appellant suppose he is to receive more favors because
he is an Attorney in this Court, and the Appellee has been convicted and sent to
States Prison, and pardoned out. We are mistaken in the character and disposi-
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tion of our Courts if this Plea avails him. If such be the fact, the greater the
necessity on the part of the Appellant to deal with, and treat the Appellee justly,
fairly and honestly. Does there spring out of the fact that he had been a client
of his, and in all confidence had trusted him with his property,supposing that he
was honest, truthful, and fair, as the profession is generally known to be; and
whether the confidence placed in him, which he has abused, did or does spring
out of the fact that the judgment is too large, seems to us no objection, for the
reason already assigned ; and also from the fact that all the money must have
been paid in to the Appellant by the 28th day of September, 1858, or else why
did he give the order on West, directing him to pay Pouley the balance?

Again, two hundred dollars had been paid, as early as the 23d day of October,
1857, Vide Record, page 10, as per indorsement, for if this was not so, why does
the Appellant afterwards direct West to pay the money over on the 28th day of
September, one day before the Note was due, if the Note had not been paid, and
the matter of entering up judgment on said Note was only done as a matter of
form, for Ottowa’s protection, atter Pouley had forbidden the payment, when in
truth and in fact, all the money had been paid long before, and to those who
know Mr. Ottowa, this was not surprising, as he was a fore-handed and respon-
sible man, and always pays his debts as fast as he can, without waiting for them
to fall due, much less to be sued.

Again, as to the actual amount which was due on said Note to Appellee, that
was a question of fact, and the Jury have found that amount. Since such is the
case, this Court will not disturb the verdict, although they might have been bet-
ter satistied if they had come to a different verdict, but such, we apprehend, will
not be the case in this instance, in this case, with the Court, but this was a point
made by the Appellant, in arguing his motion for a new trial in the Circuit
Court.

That substantial justice has been done between the parties, it seems to us there
can be no doubt, and if such is the case no new trial ought to or will be given or
granted in the case by this Court.

J.. H. MAYBORNE,
Atty. for Appeller
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STATEMENT OF THE CASE.

This suit was instituted by the Defendant in Error against the Plaintiff in Er-
ror to recover of him a certain sum of money, which he had collected, received,
and had the benefit of, and then refused to account for and pay over.

There are four counts in the declaration instead of three as stated in Plaintiff’s
abstract ; the first count alleging that the Defendant in Error, left with the Plain-
tiff in Error a certain promissory Note, made by one Horace Ottowa, dated Sep-
tember 29th, 1855, and due three years after date, with interest, and given for
the sum of $709, and payable to said Defendant in Error. The second count
states that the Defendant in Error turned out to the Plaintiff in Error a certaiu
Note against Horace Ottowa, dated September 29th, 1855, and given for the sum
of $709, with interest, and due three years after date, which Note was turned out
to said Defendant to secure the sum of $500, which he owed the Defendant, and
when collected he was to apply five hundred dollars in payment of his claim, and
then pay the balance over to the Plaintiff in Error, and that he had collected, &e.

The third count is for mopey had and received. Then comes the common
e

counts. Vide Record. ',",,‘//’_v"

This suit was commenced on the 24th day of January, 1860, and the demand
was made on the 23d day of January, 1860, of the Plaintiff in Error, who denied
that he had ever had any deal with the Defendant, and said he would have none,
and ordered him out of his office. The amount demanded by Defendant in Error
of Plaintiff in Error, on the 23d day of January, 1860, was $250 and some cents,
Vide Record, page 11, testimony of Samuel Pouley and S. Kimball. The issue
was joined at the February Term of Kane County Circuit Court for 1860. The
case tried at the May Term for 1860, of said Court, and resulted in a verdict for
the Defendant in Error for the sun of $293,96. The Plaintiff in Error made a
motion for a new trial, which the Court refused to grant, and he prayed an Ap-
peal, and by Bill of Exceptions brings the case before this Court for review, and
assigns the following errors:

Firstly, ¢ The Cowrt erred in admitting the Note described in the first and sec-
ond counts to go to the Jury as evidence.”

Secondly, *“The Court erred in allowing incompetent and unlawful evidence
to go to the Jury.”

Thirdly, “The Court erred in refusing to permit the Plaintiff in Error to ad-
dress the Jury.”

Tourthly, “The Court erred in refusing to allow the Defendant to give proper
aud lawful evidence to the Jury.”

Fifthly, “ The Court erred in refusing to give the Instructions asked on the
part of the Plaintiff in Error.”
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Sixthly, *“The Court erred in giving Plaintiff’s Instructions.”

Seventhly, “The Court erred in overruling Defendant’s motion for a new
trial.”

That there is more of this case than is disclosed by the evidence, there can be
but little doubt, and could the case have been shown up to the Jury as it really
was, it would have presented a very different appearance, and placed the parties
in a very different light before this Court, but as it is there is sufficient evidence
in the case to give the Court an opportunity of inferring what was the true state
of the facts in the case, and to those who know the parties as the Jury did, it
could not have failed in producing an impression on their minds as to what was
the true nature of the transaction, in respect to the matter in controversy, that
was not favorable to the Plaintiff in Error, or his honesty in the transaction.

Point First.—Was there any error committed by the Court in allowing the
Defendant in Error to read in evidence to the Jury the Note made by Ottowa
and given to Pouley, and counted upon in the first and second counts of the de-
claration of the Defendant in Error? It is admissible under either of these
counts as the Defendant did not set it out only in substance, not ec verba, and it was
also admissible under either of the other counts, as tending to establish the
amount of money received and collected by the Plaintift in Error, it followed up
by other proof, which was done, such as showing its collection by the Plaintiff in
Error, or its payment and the proceeds applied under his directions, to and for
his use and benefit. The Defendant in Error having already proved that it was
the Note left by Plaintiff in Error with the firm of West, Dearborn, Moore & Co.,
ns collateral security on money advanced by them on his Notes; it was also pro-
ved that not only had the Note been deposited by the Plaintiff in Error with the
firm of which the witness was one, but under what circumstances it had been left
there, and when, and the amount which had been advanced on the Notes of the
Plaintiff while this Note was there, and the time, and when it was paid by the
‘maker, Vide testimony of A. B. Moore, pages No. 10, 11, & 12 of Record, there-
fore there was no error in allowing this Note to be read in evidence to the Jury,
and this objection is not well taken.

Point Secondl.-—There is nothing in the second point or error assigned by the
Plaintiff, as the only evidence offered by the Defendant in Error, on the trial of
this case, to which.the Plaintiff in Error objected, was the Court’s allowing said
Note to be read, and he having made no objection on the trial to its admission, it
is now too late to do so, and the objection be of any benefit to him.

The third error assigned by the Plaintiff in Error, is, that the Court erred in
refusing to permit the Defendant to address the Jury. In this the Plaintiff in
Error had no cause of complaint, because he stated to the Court, in reply to the
Court, when asked if he wished to address the Jury, that the case would be clo-
sed if he would suspend long enough to enable him to draw some Instructions.
The Court suspended proceedings for that purpose. At the expiration of about
twenty minutes the Plaintiff in Error handed to the Court two Instructions both
of which the Cowrt, after examining, refused to give, and directed the Jury to re-
tire to consider and decide upon the verdict, and thereupon the Plaintift in Error
asked leave to address the Jm_), which the Court refused, &e. Vide Record,
page No. 14, This was imposing upon, and trifling with the Court, and its in-
dulgence. The Counsel for the Defendant in Error had only addressed the Jury
nbout five minutes, and had asked no Instructions, and when the inquiry was
made ot him by the Court, if he wished to address the Jury, he gave the Court
to understand that he did not—only wished the Court to give him time to draw
one or two Instructions, which the Court did, and when he got through he did
not ask the privilege to address the Jury, but waited until the Court had exam-
ined the Instructions and refused to give them, and directed the Jury to retire,
#nd then for the first time the Appellant asked leave to proceed to address the
Jury. He did not want to address the Jury until after he learned that the Court
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Sixthly, *“The Court erred in giving Plaintiff’s Instructions.”

Seventhly, “The Court erred in overruling Defendant’s motion for a new
trial.”

That there is more of this case than is disclosed by the evidence, there can be
but little doubt, and could the case have been shown up to the Jury as it really
was, it would have presented a very different appearance, and placed the parties
in a very different light before this Court, but as it is there is sufficient evidence
in the case to give the Court an opportunity of inferring what was the true state
of the facts in the case, and to those who know the parties as the Jury did, it
could not have failed in producing an impression on their minds as to what was
the true nature of the transaction, in respect to the matter in controversy, that
was not favorable to the Plaintiff in Error, or his honesty in the transaction.

Point First.—Was there any error committed by the Court in allowing the
Defendant in Error to read in evidence to the Jury the Note made by Ottowa
and given to Pouley, and counted upon in the first and second counts of the de-
claration of the Defendant in Error? It is admissible under either of these
counts as the Defendant did not set it out only in substance, not ec verba, and it was
also admissible under either of the other counts, as tending to establish the
amount of money received and collected by the Plaintift in Error, it followed up
by other proof, which was done, such as showing its collection by the Plaintiff in
Error, or its payment and the proceeds applied under his directions, to and for
his use and benefit. The Defendant in Error having already proved that it was
the Note left by Plaintiff in Error with the firm of West, Dearborn, Moore & Co.,
ns collateral security on money advanced by them on his Notes; it was also pro-
ved that not only had the Note been deposited by the Plaintiff in Error with the
firm of which the witness was one, but under what circumstances it had been left
there, and when, and the amount which had been advanced on the Notes of the
Plaintiff while this Note was there, and the time, and when it was paid by the
‘maker, Vide testimony of A. B. Moore, pages No. 10, 11, & 12 of Record, there-
fore there was no error in allowing this Note to be read in evidence to the Jury,
and this objection is not well taken.

Point Secondl.-—There is nothing in the second point or error assigned by the
Plaintiff, as the only evidence offered by the Defendant in Error, on the trial of
this case, to which.the Plaintiff in Error objected, was the Court’s allowing said
Note to be read, and he having made no objection on the trial to its admission, it
is now too late to do so, and the objection be of any benefit to him.

The third error assigned by the Plaintiff in Error, is, that the Court erred in
refusing to permit the Defendant to address the Jury. In this the Plaintiff in
Error had no cause of complaint, because he stated to the Court, in reply to the
Court, when asked if he wished to address the Jury, that the case would be clo-
sed if he would suspend long enough to enable him to draw some Instructions.
The Court suspended proceedings for that purpose. At the expiration of about
twenty minutes the Plaintiff in Error handed to the Court two Instructions both
of which the Cowrt, after examining, refused to give, and directed the Jury to re-
tire to consider and decide upon the verdict, and thereupon the Plaintift in Error
asked leave to address the Jm_), which the Court refused, &e. Vide Record,
page No. 14, This was imposing upon, and trifling with the Court, and its in-
dulgence. The Counsel for the Defendant in Error had only addressed the Jury
nbout five minutes, and had asked no Instructions, and when the inquiry was
made ot him by the Court, if he wished to address the Jury, he gave the Court
to understand that he did not—only wished the Court to give him time to draw
one or two Instructions, which the Court did, and when he got through he did
not ask the privilege to address the Jury, but waited until the Court had exam-
ined the Instructions and refused to give them, and directed the Jury to retire,
#nd then for the first time the Appellant asked leave to proceed to address the
Jury. He did not want to address the Jury until after he learned that the Court
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had refused to give his Instructions, and had ordered the Jury to retire to consider
their verdict, and after he had declined to address them, and the Court Lad ceded
all his requests, as to waiting and giving him time to draw up instructions, &e.
There could be no error in the matter, as it was a matter of discretion with the
Court, and therefore not a matter to be reversed in this Court.

The fourth error assigned by the Appellant is that the Court erred in refusing
to allow him to give lawful and proper evidence to the Jury. There was no evi-
dence offered by the Appellant, but the Note tfrom him directed to West, Gene-
va, Sept. 28th, 1858, which the Court allowed, and there was no evidence oftered
by him, to be proved by the witness of the Appellee, that was retused, as the
records show, so there is nothing in this point.

The fifth evror assigned, is, that the Court refused to give the Instructions ask-
ed by the Plaintiff in Error. Neither of these Instructions correctly stated the
law as applicable to this case, in our judgment. There certainly was no evidence
to show that Herrington had the right to go and borrow money at whatever rate
of interest he chose, and then charge it to the Appellee, and in that manner eat
up and consume all of said Note, principal and interest, although it was given for
$209 more than the Appellee owed him, and had been on interest more than
sixteen months. The proot shows that the Appellant did borrow money on
his Notes, for which this Note was deposited as collateral security. No money
was borrowed until the 27th day of June, 1857, Vide record, page 12. Again,
the Plaintift in Error had borrowed $556, on his own Notes, for which this Note
was given as collateral security, as the evidence shows, at 25 per cent per annum,
and his Note of Sept. 28th, 1858, to West, directed him to pay to Pouley what
money was coming to him out of said Note, after deducting the full amount due
them for money lent on his Notes of June 27th, July 21st, August 3d, and Au-
gust 13th, 1857, in all, amounting to the said sum of §556, as aforesaid, besides
interest, and he asked the Court to instruct the Jury that because he, Pouley,
would not take it, he could not maintain this suit. That the Court committed no
error in refusing to give this Instruction, will, it appears to us, admit of no ques-

tion.

The other Instruction is, if possible, still more objectionable, and needs no
suggestion from us to direct the attention of the Court to its absurdity, and inad-
missibility, for it asserts the principle, and lays down the doctrine, that if a credi-
tor refuses to talke and accept what his debtor offers him, be it much or little, he
cannot afterwards maintain an action against him.

The sixth error assigned by the Appellant, is, that the Court erred in giving
the Plaintiff’s or Appellee’s Instruction. We are at a loss to know how this
could ocenr, as none were asked or given, so we cannot see that any error could
have been committed in this respect by the Court.

The seventh and last error assigned by the Appellant, is, that the Court crred
in refusing to grant a new trial. If so, in what respect? Is it because the Court
allowed the Note to be read in evidence? or because the Court refused to give
the Instructions asked ? or is it because the verdict is far too large a sum of mo-
ney ¢ or neither of these, but because the Jury found the verdict for the Defend-
ant in Error? T hardly think this Court will feel disposed to disturb a verdict
in a case where the party who obtains it, called on him some sixteen months af-
ter he had received the money, and asked him for a settlement, and he told him
he never had had any deal with him, and wanted none, and also stated that he
owed him nothing, and opened his door and dirceted him to walk out of his office,
or he would put him out by force, and that, too, when he is asked in a respectful
manner, which is the case. Vide Record, pages 10 & 11, testimony of Pouley
and Kimball. Does the Appellant suppose he is to receive more favors because
he is an Attorney in this Court, and the Appellee has been convicted and sent to
States Prison, and pardoned out, We are mistaken in the character and disposi-
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suggestion from us to direct the attention of the Court to its absurdity, and inad-
missibility, for it asserts the principle, and lays down the doctrine, that if a credi-
tor refuses to talke and accept what his debtor offers him, be it much or little, he
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The sixth error assigned by the Appellant, is, that the Court erred in giving
the Plaintiff’s or Appellee’s Instruction. We are at a loss to know how this
could ocenr, as none were asked or given, so we cannot see that any error could
have been committed in this respect by the Court.

The seventh and last error assigned by the Appellant, is, that the Court crred
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allowed the Note to be read in evidence? or because the Court refused to give
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ney ¢ or neither of these, but because the Jury found the verdict for the Defend-
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ter he had received the money, and asked him for a settlement, and he told him
he never had had any deal with him, and wanted none, and also stated that he
owed him nothing, and opened his door and dirceted him to walk out of his office,
or he would put him out by force, and that, too, when he is asked in a respectful
manner, which is the case. Vide Record, pages 10 & 11, testimony of Pouley
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tion of our Courts if this Plea avails him. If such be the fact, the greater the

necessity on the part of the Appellant to deal with, and treat the Appellee justly,

fairly and honestly. Does there spring out of the fact that he had been a client
of his, and in all confidence had trusted him with his property, supposing that he
was honest, truthful, and fair, as the profession is generally known to be; and
whether the confidence placed in him, which he has abused, did or does spring
out of the fact that the judgment is too large, seems to us no objection, for the
reason already assigned ; and also from the fact that all the money must have
been paid in to the Appellant by the 28th day of September, 1858, or else why
did he give the order on West, directing him to pay Pouley the balance?

Again, two hundred dollars had been paid, as early as the 23d day of October,
1857, Vide Record, page 10, as per indorsement, for if this was not so, why does
the Appellant afterwards direct West to pay the money over on the 28th day of
September, one day before the Note was due, if the Note had not been paid, and’
the matter of entering up judgment on said Note was only done as a matter of
form, for Ottowa’s protection, after Pouley had forbidden the payment, when in
truth and in fact, all the money had been paid long before, and to those who
know Mr. Ottowa, this was not surprising, as he was a fore-handed and respon-
sible man, and always pays his debts as fast as he can, without waiting for them'
to fall due, much less to be sued.

Again, as to the actual amount which was due on said Note to Appellee, that
was a question of fact, and the Jury have found that amount. Since such is the
case, this Court will not disturb the verdict, althongh they might have been bet-
ter satisfied if they had come to a different verdict, but such, we apprehend, will
not be the case in this instance, in this case, with the Court, but this was a point
made by the Appellant, in arguing his motion for a new trial in the Circuit
Court.

That substantial justice has been done between the parties, it seems to us there
can be no doubt, and if such is the case no new trial ought to or will be given or
granted in the case by this Court.

J. H. MAYBORNE,
Atty. for Appelles
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STATEMENT OF THE CASE.

This suit was instituted by the Defendant in Error against the Plaintiff in Er-
ror to recover of him a certain sum of money, which he had collected, received,
and had the benefit of, and then refused to account for and pay over.

There are four counts in the declaration instead of three as stated in Plaintiff’s
abstract ; the first count alleging that the Defendant in Error, left with the Plain-
tiff in Error a certain promissory Note, made by one Horace Ottowa, dated Sep-
tember 29th, 1855, and due three years after date, with interest, and given for
the sum of $709, and payable to said Defendant in Error. The second count
states that the Defendant in Error turned out to the Plaintiff’ in Error a certaiu
Note against Horace Ottowa, dated September 29th, 1855, and given for the sum
of §709, with interest, and due three years after date, which Note was turned out
to said Defendant to secure the sum ot $500, which he owed the Defendant, and
when collected -he was to apply five hundred dollars in payment of his claim, and
then pay the balance over to the Plaintiff in Error, and that he had collected, &e.

The third count is for money had and received. Then comes the common
counts. Vide Record. /F 7 §

This suit was commenced on the 24th day of January, 1860, and the demand
was made on the 23d day of January, 1860, of the Plaintiff in Error, who denied
that he had ever had any deal with the Defendant, and said he would have none,
and ordered him out of his office. The amount demanded by Defendant in Error
of Plaintiff in Error, on the 23d day of January, 1860, was $280 and some cents,
Vide Record, page 11, testimony of Samuel Pouley and S. Kimball. The issue
was joined at the February Term of Kane County Circuit Court for 1860. The
case tried at the May Term for 1860, of said Court, and resulted in a verdict for
the Defendant in Error for the sum of $293,96. The Plaintiff in Error made a
motion for a new trial, which the Court refused to grant, and he prayed an Ap-
peal, and by Bill of Exceptions brings the case before this Court for review, and
assigns the following errors:

Firstly, “ The Court erred in admitting the Note described in the first and sec-
ond counts to go to the Jury as evidence.”

Secondly, “The Court erred in allowing incompetent and unlawful evidence
to go to the Jury.”

Thirdly, “The Court erred in refusing to permit the Plaintiff in Error to ad-
dress the Jury.”

Fourthly, “The Court erred in refusing to allow the Defendant to give proper
aud lawful evidence to the Jury.”

Fifthly, *The Court erred in refusing to give the Instructions asked on the
part of the Plaintift in Error,”
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Sixthly, *The Court erred in giving Plaintiff’s Instructions.”

Seventhly, “The Court erred in overruling Defendant’s motion for a new
trial.”

That there is more of this case than is disclosed by the evidence, there can be
but little doubt, and could the case have been shown up to the Jury as it really
was, it would have presented a very different appearance, and placed the parties
in a very different light before this Court, but as it is there is sufficient evidence
in the case to give the Court an opportunity of inferring what was the true state
of the facts in the case, and to those who know the parties as the Jury did, it
could not have failed in producing an impression on their minds as to what was
the true nature of the transaction, in respect to the matter in controversy, that
was not favorable to the Plaintiff in Error, or his honesty in the transaction.

Point First.—Was there any error committed by the Court in allowing the
Defendant in Error to read in evidence to the Jury the Note made by Ottowa
and given to Pouley, and counted upon in the first and second counts of the de-
claration of the Defendant in Error? It is admissible under either of these
counts as the Defendant did not set it out only in substance, not ec verba, and it was
also admissible under either of the other counts, as tending to establish the
amount of money received and collected by the Plaintift in Error, it followed up
by other proof, which was done, such as showing its collection by the Plaintiff in
Error, or its payment and the proceeds applied under his directions, to and for
his use and benefit. The Defendant in Error having already proved that it was
the Note left by Plaintiff in Error with the firm of West, Dearborn, Moore & Co.,
as collateral security on money advanced by them on his Notes; it was also pro-
ved that not only had the Note been deposited by the Plaintift in Error with the
firm of which the witness was one, but under what circumstances it had been left
there, and when, and the amount which had been advanced on the Notes of the
Plaintiff while this Note was there, and the time, and when it was paid by the
maker, Vide testimony of A. B. Moore, pages No. 10,11, & 12 of Record, there-
fore there was no error in allowing this Note to be read in evidence to the Jury,
and this objection is not well taken.

Point Second.-—There is nothing in the second point or error assigned by the
Plaintiff, as the only evidence offered by the Defendant in Error, on the trial of
this case, to which the Plaintift in Error objected, was the Court’s allowing said
Note to be read, and he having made no objection on the trial to its admission, it
is now too late to do so, and the objection be of any benefit to him.

The third error assigned by the Plaintiff in Error, is, that the Court erred in
refusing to permit the Defendant to address the Jury. In this the Plaintiff in
Error had no cause of complaint, because he stated to the Court, in reply to the
Court, when asked if he wished to address the Jury, that the case would be clo-
sed if he would suspend long enough to enable him to draw some Instructions.
The Court suspended proceedings for that purpose. At the expiration of about
twenty minutes the Plaintiff in Error handed to the Court two Instructions both
of which the Court, after examining, refused to give, and directed the Jury to re-
tire to consider and decide upon the verdict, and thereupon the Plaintiff in Error
nsked leave to address the Jury, which the Court refused, &e. Vide Record,
page No. 14, This was imposing upon, and trifling with the Court, and its in-
dulgence. The Counsel for the Defendant in Error had only addressed the Jury
about five minutes, and had asked no Instructions, and when the inquiry was
made of him by the Counrt, it he wished to address the Jury, he gave the Court
to understand that he did not—only wished the Court to give him time to draw
one or two Instructions, which the Court did, and when he got through he did
not ask the privilego to address the Jury, but waited until the Court had exam-
ined the Instructions and refused to give them, and directed the Jury to retire,
and then for the first time the Appellant asked leave to proceed to address the
Jury. He did not want to address the Jury until after he learned that the Court
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had refused to give his Instructions, and had ordered the Jury to retire to consider
their verdict, and after he had declined to address them, and the Court h.ad ceded
all his requests, as to waiting and giving him time to draw up instructions, &c.
There could be no error in the matter, as it was a matter of discretion with the
Court, and therefore not a matter to be reversed in this Court.

The fourth error assigned by the Appellant is that the Court erred in refusing
to allow him to give lawful and proper evidence to the Jury. There was no evi-
dence offered by the Appellant, but the Note from him directed to West, Gene-
va, Sept. 25th, 1858, which the Court allowed, and there was no evidence oftered
by him, to be proved by the witness of the Appellee, that was refused, as the
records show, so there is nothing in this point.

The fifth evror assigned, is, that the Court refused to give the Instructions ask-
ed by the Plaintiff in Error. Neither of these Instructions correctly stated the
law as applicable to this case, in our judgment. There certainly was no evidence
to show that Herrington had the right to go and borrow mouney at whatever rate
of interest he chose, and then charge it to the Appellee, and in that manner eat
up and consume all of said Note, principal and interest, although it was given for
$209 more than the Appellee owed him, and had been on interest more than
sixteen months. The proof shows that the Appellant did borrow money on
his Notes, for which this Note was deposited as collateral security. No money
was borrowed until the 27th day of June, 1857.  Vide record, page 12. Again,
the Plaintiff in Error had borrowed $556, on his own Notes, for which this Note
was given as collateral security, as the evidence shows, at 25 per cent per annum,
and his Note of Sept. 28th, 1858, to West, directed him to pay to Pouley what
money was coming to him out of said Note, after deducting the full amount due
them for money lent on his Notes of June 27th, July 21st, August 3d, and Au-
gust 13th, 1857, in all, amounting to the said sumn of $536, as aforesaid, besides
interest, and he asked the Court to instruct the Jury that because he, Pouley,
would not take it, he could not maintain this suit. That the Court committed no
error in refusing to give this Instruction, will, it appears to us, admit of no ques-
tion.

The other Instruction is, if possible, still more objectionable, and needs no
suggestion from us to direct the attention of the Court to its absurdity, and inad-
missibility, for it asserts the principle, and lays down the doctrine, that it a credi-
tor refuses to take and accept what his debtor offers him, be it much or little, he
cannot afterwards maintain an action against him,

The sixth error assigned by the Appellant, is, that the Court erred in giving
the Plaintiff’s or Appellee’s Instruction. We are at a loss to know how this
could ocenr, as none were asked or given, so we cannot see that any error could
have been committed in this respect by the Court.

The seventh and last error assigned by the Appellant, is, that the Court erred
in refusing to grant a new trial. If so, in what respect? Is it because the Court
allowed the Note to be read in evidence? or becanse the Court refused to give
the Instructions asked ? or is it because the verdict is far too large a sum of mo-
ney ? or neither of these, but because the Jury found the verdict tor the Defend-
ant in Error ? I hardly think this Court will feel disposed to disturb a verdict
in a case where the party who obtains it, called on him some sixteen months at-
ter he had received the money, and asked him for a settlement, and he told him
he never had had any deal with him, and wanted none, and also stated that he
owed him nothing, and opened his door and directed him to walk out of his office,
or he would put him out by force, and that, too, when he is asked in a respectful
manner, which is the case. Vide Record, pages 10 & 11, testimony of Pouley
and Kimball. Does the Appellant suppose he is to receive more favors because
he is an Attorney in this Court, and the Appellee has been convicted and set to
States Prison, and pardoned out. We are mistaken in the character and disposi-
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tion of our Courts if this Plea avails him. If such be the fact, the greater the

necessity on the part of the Appellant to deal with, and treat the Appellee juS_ﬂ)’)

fairly and honestly. Does there spring out of the fact that he had been a client
of his, and in all confidence had trusted him with his property, supposing that he
was honest, truthful, and fair, as the profession is generally known to be; and
whether the confidence placed in him, which he has abused, did or does spring
out of the fact that the judgment is too large, seems to us no objection, for the
reason already assigned; and also from the fact that all the money must have
been paid in to the Appellant by the 28th day of September, 1858, or else why
did he give the order on West, directing him to pay Pouley the balance?

Again, two hundred dollars had been paid, as early as the 23d day of October,
1857, Vide Record, page 10, as per indorsement, for if this was not so, why does
the Appellant afterwards direct West to pay the money over on the 28th day of
September, one day before the Note was due, if the Note had not been paid, and
the matter of entering up judgment on said Note was only done as a matter of
form, for Ottowa’s protection, atter Pouley had forbidden the payment, when in
truth and in fact, all the money had been paid long before, and to those who
know Mr. Ottowa, this was not surprising, as he was a fore-handed and respon-
sible man, and always pays his debts as fast as he can, without waiting for them
to fall due, much less to be sued.

Again, as to the actual amount which was due on said Note to Appellee, that
was a question of fact, and the Jury have found that amount. Since such is the
case, this Court will not disturb the verdict, although they might have been bet-
ter satisfied if they had come to a different verdict, but such, we apprehend, will
not be the case in this instance, in this case, with the Court, but this was a point
made by the Appellant, in arguing his motion for a new trial in the Circuit
Court.

That substantial justice has been done between the parties, it seems to us there
can be no doubt, and if such is the case no new trial ought to or will be given or
granted in the case by this Court.

J. H. MAYBORNE,
Atty. for Appellce
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Statement of the Case—Points and Brief.

AL AL S NSNS AL NI NN NS NSNS ASAINS NI N SNINININIS A A AT IS

STATEMENT OF THE CASE.

This suit was instituted by the Defendant in Error against the Plaintiff in Er-
ror to recover of him a certain sum of money, which he had collected, received,
and had the benefit of, and then refused to account for and pay over.

There are four counts in the declaration instead of three as stated in Plaintiff’s
abstract ; the first count alleging that the Defendant in Error, left with the Plain-
tiff in Error a certain promissory Note, made by one Horace Ottowa, dated Sep-
tember 29th, 1855, and due three years after date, with interest, and given for
the sum of $709, and payable to said Defendant in Error. The second count
states that the Defendant in Error turned out to the Plaintiff in Error a certain
Note against Horace Ottowa, dated September 29th, 1855, and given for the sum
of $709, with interest, and due three years after date, which Note was turned out
to said Defendant to secure the sum ot $500, which he owed the Defendant, and
when collected he was to apply five hundred dollars in payment of his claim, and
then pay the balance over to the Plaintiff in Error, and that he had collected, &e.

The third count is for money had and received. Then comes the common
counts. Vide Record.

This suit was commenced on the 24th day of January, 1860, and the demand
was made on the 23d day of Jannary, 1860, ot the Plaintiff in Error, who denied
that he had ever had any deal with the Defendant, and said he would have none,
and ordered him out of his office. The amount demanded by Defendant in Error
of Plaintiff in Error, on the 23d day of January, 1860, was $2580 and some cents,
Vide Record, page 11, testimony of Samuel Pouley and S. Kimball. The issue
was joined at the February Term of Kane County Circuit Court for 1860. The
case tried at the May Term for 1860, of said Court, and resulted in a verdict for
the Defendant in Error for the sum of $293,96. The Plaintiff in Error made a
motion for a new trial, which the Court refused to grant, and he prayed an Ap-
peql, and by Bill of Exceptions brings the case befoxe this Court for review, and
assigns the following errors:

Firstly, “ The Court erred in admitting the Note described in the first and sec-
ond counts to go to the Jury as evidence.”

Secondly, “The Court erred in allowing incompetent and unlawful evidence
to go to the Jury.”

Thirdly, “The Court erred in refusing to permit the Plaintiff in Error to ad-
dress the Jury.”

Fourthly, “The Court erred in refusing to allow the Defendant to give proper
aud lawful evidence to the Jury.”

Fifthly, * The Court erred in refusing to give the Instructions asked on the
part of the Plaintiff in Error.”
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Sixthly, “The Court erred in giving Plaintiff’s Instructions.”

Seventhly, “The Court erred in overruling Defendant’s motion for a new
trial.”

That there is more of this case than is disclosed by the evidence, there can be
but little doubt, and could the case have been shown up to the Jury as it really
was, it would have presented a very different appearance, and placed the parties
in a very different light before this Court, but as it is there is suflicient evidence
in the case to give the Court an opportunity of inferring what was the true state
of the facts in the case, and to those who know the parties as the Jury did, it
could not have failed in producing an impression on their minds as to what was
the true nature of the transaction, in respect to the matter in controversy, that
was not favorable to the Plaintiff in Error, or his honesty in the transaction.

Point First.—Was there any error committed by the Court in allowing the
Defendant in Error to read in evidence to the Jury the Note made by Ottowa
and given to Pouley, and counted upon in the first and second counts of the de-
claration of the Defendant in Error? It is admissible under either of these
counts as the Defendant did not set it out only in substance, not ec verba, and it was
also admissible under either of the other counts, as tending to establish the
amount of money received and collected by the Plaintift in Error, it followed up
by other proof, which was done, such as showing its collection by the Plaintiff in
Brror, or its payment and the proceeds applied under his directions, to and for
his use and benefit. The Defendant in Error having already proved that it was
the Note left by Plaintiff in Evror with the firm of West, Dearborn, Moore & Co.,
as collateral security on money advanced by them on his Notes; it was also pro-
ved that not only had the Note been deposited by the Plaintiff in Error with the
firm of which the witness was one, but under what circumstances it had been left
there, and when, and the amount which had been advanced on the Notes of the
Plaintiff while this Note was there, and the time, and when it was paid by the
maker, Vide testimony of A. B. Moore, pages No. 10, 11, & 12 of Record, there-
fore there was no error in allowing this Note to be read in evidence to the Jury,
and this objection is not well taken.

Point Second.-—There is nothing in the second point or error assigned by the
Plaintiff, as the only evidence offered by the Defendant in Error, on the trial of
this case, to which the Plaintiff in Error objected, was the Court’s allowing said
Note to be read, and he having made no objection on the trial to its adnission, it
is now too late to do so, and the objection be of any benetit to him.

The third error assigned by the Plaintiff in Error, is, that the Court erred in
refusing to permit the Defendant to address the Jury. In this the Plaintiff in
Error had no cause of complaint, because he stated to the Court, in reply to the
Court, when asked if he wished to address the Jury, that the case would be clo-
sed if he would suspend long enough to enable him to draw some Instructions.
The Court suspended proceedings for that purpose. At the expiration of about
twenty minutes the Plaintiff in Error handed to the Court two Instructions both
of which the Court, after examining, retused to give, and directed the Jury to re-
tire to consider and decide upon the verdict, and thereupon the Plaintift in Error
asked leave to address the Jury, which the Court refused, &e. Vide Record,
page No. 14, This was imposing upon, and trifling with the Court, and its in-
dulgence. The Counsel for the Defendant in Error had only addressed the Jury
about five minutes, and had asked no Instructions, and when the inquiry was
made of him by the Court, if he wished to address the Jury, he gave the Court
to understand that he did not—only wished the Court to give him time to draw
one or two Instructions, which the Court did, and when he got through he did
not ask the privilege to address the Jury, but waited until the Court had exam-
ined the Instructions and refused to give them, and directed the Jury to retive,
and then for the first time the Appellant asked leave to proceed to address the
Jury. He did not want to address the Jury until after he learned that the Court
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had refused to give his Instructions, and had ordered the Jury to retire to consider
their verdict, and after he had declined to address them, and the Court Liad ceded
all his requests, as to waiting and giving him time to draw up instructions, &c.
There could be no error in the matter, as it was a matter of discretion with the
Court, and therefore not a matter to be reversed in this Court.

The fourth error assigned by the Appellant is that the Court erred in refusing
to allow him to give lawful and proper evidence to the Jury. There was no evi-
dence oftered by the Appellant, but the Note from him directed to West, Gene-
va, Sept. 28th, 1858, which the Court allowed, and there was no evidence offered
by him, to be proved by the witness of the Appellee, that was retused, as the
records show, so there is nothing in this point.

The fifth evror assigned, is, that the Court refused to give the Instructions ask-
ed by the Plaintiff in Error. Neither of these Instructions correctly stated the
law as applicable to this case, in our judgment. There certainly was no evidence
to show that Herrington had the right to go and borrow money at whatever rate
of interest he chose, and then charge it to the Appellee, and in that manner eat
up and consume all of said Note, principal and interest, although it was given for
$209 more than the Appellee owed him, and had been on interest more than
sixteen months. The proof shows that the Appellant did borrow money on
his Notes, for which this Note was deposited as collateral security. No money
was borrowed until the 27th day of June, 1857. Vide record, page 12. Again,
the Plaintiff in Error had borrowed $556, on his own Notes, for which this Note
was given as collateral security, as the evidence shows, at 25 per cent per annum,
and his Note of Sept. 28th, 1858, to West, directed him to pay to Pouley what
money was coming to him out of said Note, after deducting the full amount due
them for money lent on his Notes of June 27th, July 21st, August 3d, and Au-
gust 13th, 1857, in all, amounting to the said suin of' $556, as aforesaid, besides
interest, and he asked the Court to instruet the Jury that because he, Pouley,
would not take it, he could not maintain this suit. That the Court committed no
error in refusing to give this Instruction, will, it appears to us, admit of no ques-
tion.

The other Instruction is, if possible, still more objectionable, and needs no
suggestion from us to direct the attention of the Court to its absurdity, and inad-
missibility, for it asserts the principle, and lays down the doctrine, that if a credi-
tor refuses to take and accept what his debtor offers him, be it much or little, he
cannot afterwards maintain an action against him, E

The sixth error assigned by the Appellant, is, that the Court erred in giving
the Plaintiff’s or Appellee’s Instruction. We are at a loss to know how this
could oceur, as none were asked or given, so we cannot see that any error could
have been committed in this respect by the Court.

‘The seventh and last error assigned by the Appellant, is, that the Court crred
in refusing to grant a new trial. If so, in what respect? Is it because the Court
allowed the Note to be read in evidence? or becanse the Court refused to give
the Instructions asked ? or is it because the verdict is far too large a sum of mo-
ney ¢ or neither of these, but because the Jury found the verdiet for the Defend-
ant in Error? T hardly think this Conrt will feel disposed to disturb a verdict
in a case where the party who obtains it, called on him some sixteen months af-
ter he had received the money, and asked him for a settlement, and he told him
he never had had any deal with him, and wanted none, and also stated that he
owed him nothing, and opened his door and directed him to walk out of his office,
or he would put him out by force, and that, too, when he is asked in a respectful
manner, which is the case. Vide Record, pages 10 & 11, testimony of Pouley
and Kimball. Does the Appellant suppose he is to receive more favors because
he is an Attorney in this Court, and the Appellee has been convicted and sent to
States Prison, and pardoned out, We are mistaken in the character and disposi-
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tion of our Courts if this Plea avails him. If such be the fact, the greater the
necessity on the part of the Appellant to deal with, and treat the Appellee ‘]us.tly,
fairly and honestly. Does there spring out of the fact that he had been a client
of his, and in all confidence had trusted him with his property, supposing that he
was honest, truthful, and fair, as the profession is generally known to be ; and
whether the confidence placed in him, which he has abused, did or does spring
out of the fact that the judgment is too large, seems to us 1o objection, for the
reason already assigned ; and also from the fact that all the money must have
been paid in to the Appellant by the 28th day of September, 1858, or else Wwhy
did he give the order on West, directing him to pay Pouley the balance?

Again, two hundred dollars had been paid, as early as the 23d day of October,
1857, Vide Record, page 10, as per indorsement, for if this was not so, why does
the Appellant afterwards direct West to pay the money over on the 28th day of
September, one day before the Note was due, if the Note had not been paid, and
the matter of entering up judgment on said Note was only done as a matter of
form, for Ottowa’s protection, after Pouley had forbidden the payment, when in
truth and in fact, all the money had been paid long before, and to those who
know Mr. Ottowa, this was not surprising, as he was a fore-handed and respon-
sible man, and always pays his debts as fast as he can, without waiting for them
to fall due, much less to be sued.

Again, as to the actual amount which was due on said Note to Appellee, that
was a question of fact, and the Jury have found that amount. Since such is the
case, this Court will not disturb the verdict, although they might have been bet-
ter satisfied it they had come to a difterent verdict, but such, we apprehend, will
not be the case in this instance, in this case, with the Court, but this was a point
made by the Appellant, in arguing his motion for a new trial in the Circuit
Court.

That substantial justice has been done between the parties, it seems to us there
can bé no doubt, and if such is the case no new trial ought to or will be given or’
granted in the case by this Court.

J. H  MAYBORNE,
Atty. for Appellee
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