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STATE OF ILLINOIS,

SUPREME COURT,
THIRD GRAND DIV

Ry e PRI &




Ciicaco Tives Priyt, No. 74 Randolph Street,

IN THE

SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION,

AT T TERM, A.D. 1864.

—_———

The City of Chicago, Plaintiff in CIror,

Vs,
Irror to the Superior Court of
The President, Dircetors and Company of Chicago.
the Home Bank ; the President, Directors
and Company of the Neriden Bank ; and
Samuel Yale, Defendants in errox.

This is a writ of error from a Jjudgment upon a special assessment
warrant No. 875 South, for the curbing, filling and paving with Nich-
olson pavement, Clark street from the north side of Polk street, to the
north side of Taylor street, in the City of Chicago, dated Sept. 24,
1863,
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ABSTRACT OF RECORD.

The report, and application for judgment of the City Collector,
filec in the Superior Court of Chicago, F'eb. 1st, 1864 scts forth, that
special warrant No. 375 South, was delivered to him for collection, on
or before the 31st day of October, 1863, to wit, on the 25th day of
September, 1863 ; that upon the receipt of said warrant, he forthwith
gave due notice, by publication, that the same was in his hands for
collection, and that he had also given due notice, by publication, of his
intended application to said court for judgment against the delinquent
lands, and that a schedule annexed to said report is a correct list of the
lands, lots and parcels of land specified in said warrant on which the
assessments are not paid, and that the amounts of the assessments,
damages and costs due on said lands, lots and parcels of land, respec-
tively, are thercin corrcctly stated and sct forth, and praying for
Jjudgment &e.

Copies of the notices referred to in the report, together with
certificates of publication of the same, are annexed to said report and
application,

The first of said notices is as follows:

CorrLEcTor’s NorICE.
City Collector’s Office, Court House,
Lloom 14, Chicago, I1., Sept. 25, 1863.

Public notice is hereby given, that the following described war-
rants have been placed in my hands for collection, to-wit:
* * 3 * W # 3 *

Warrant No. 875 south, dated September 24th, 1863, and issued
for the collection of a special assessment levied for the curbing, filling
and paving with Nicholson pavement, Clark street, from the north side
of Polk street to the north side of Taylor street.

#* * % 3 E 3 3 *

All persons interested in said assessments are requested to make
immediate payment thereof at my office. In default of such payment,
the said assessment will be collected at the cost and expense of the per-

sons liable therefor. >
FREDERICK MEHRING,
City Collector.

ITere follows a schedule of the delinquent premises:
Recital of the filing of objections by defendants in error, and of
proceedings, and order of Court thercon, rendered February 19, 1864,
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sustaining the objections, and refusing judgment against the premises
therein described.

Tne BiLL or ExcerTioNs contains the names of the defendants
in error, and a list of the premises of which they claimed to be owners,
or in which they claimed to be beneficially interested, and for which
they filed objections respectively.

The defendants objections are as follows :

1 and 2.—The mode and manner of levying said assessment, and
the provisions of the City Charter relating to the filling, curbing and
paving of streets are contrary to the Constitution of the United States,
and of this State.

8. No notice was given to owners or property-holders, as contem-
plated by sec. 3, chapter 7, City Charter.

4. Ordinance for i:mprovement passed, and assessment made with-
out petition from owners of a majority of the property to be assessed,
and no notice from the Board of Public Works, or any of the commis-
sioners thereof, of the intention to recommend said improvement, or of
the pendency of such recommendation.

5. The recommendation of said improvement, signed by only three
commissioners of the- Board of Public Works, whereas it should have
been signed by the full Board.

6, 7.—No recommendation of said improvement, accompanied
with a proper estimate was made by the Board of Public Works to
the Common Council, nor was any application for the improvement
made to said Board, nor did the owners of a majority of the property
petition for the same.

8. Thero is no valid ordinance for the making of said improve-
ment,

9. The recommendation of the Board of Public Works and accom-
panying ordinance were referred to the Committee on Streets and
Alleys, and the ordinance was subsequently passed on the same day
the committee reported, without deferring the committee’s report to the
next regular meeting.
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10. The commissioners were not sworn before proceeding to make
the assessment, as required by Sec. 6, Chap. 7, of the City Charter.

11, 12. No notice, as required by the Charter, was given by the
cominissioners of the time and place of mecting to make the assess-
ment. The notice was insufficient, and the commissioners acted with-
out authority.

18, 14. The commissioners did not estimate damages as well as
benefits to property owners; and the assessment roll is defective in
not showing damages'as well as benefits, and because no balance is
struck, &e.

15, 16. The commissioners did not sign the assessment roll, as re-
quired by the City Charter, before ‘filing the same in the office of the
City Clerk, and a duplicate thereofin the office of the Board of Public
Works, and the roll was not signed, as required by the Charter ; nor was
the duplicate signed, nor was any sufficient assessment roll filed in the
office of said City Clerk, or any duplicate in the office of said Board.

17. No notice, as required by the City Charter, was given by the
Commissioner of the filing of the assessment roll, in the Clerk’s office,
or'of their intended application to Common Council for a confirmation
of the assessment. '

18. The Common Council had no authority or jurisdiction to con-
firm the assessment, and the order of confirmation is void.

19, 28. The assessment roll does not show that the assessment was
levied abutting and fronting upon the line of improvement, in propor-
tion to the number of front feet, nor is the number of front feet of the
various lots given, nor is it stated that they adjoin or abut upon the
proposed improvement. )

21. Defendants object to rendition of judgment for the one per

cent damages asked by the Collector, for the reason that the Court has
no authority to render such judgment.

22, No notice given by collector as required by Sec. 9, Chap. 9,
Rev. Charter.

EVIDENCE.
RerorT rrox Boasrp or Pusric Works to the Common Council
dated July 13, 1803, recommending “ the improvemeut of Clark street
to the north side of Polk street to the north side of Taylor street, with
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Nicholson pavement ; the sireet to be first ourbed with a suitable wall
and filled to grade.” The report states that the improvement is not
asked for by the petition of the owners of a majority of the property

to be assessed.  Accompanying the report is an estimate of the expense
of the improvement, as follows :

ESTIMATE,

24 CGurblwalls. ot s s oo B0 0 O e IO . $5,054.93
Rl i e o 0GB O 50100 00 E0 b C e 2,824.14
Grading......... Sl RO O o .
Nicholson pavement .......... D OG0000I0 008000060 7,926.47

Total estimate of expenses................ . .. ..$15,805.53

Less cost of intersections.............. .. ceceees 83507
$14,970.46
25 Also a general plan or description of improvement, and an ordi-

nance which is as follows :

25 Be it ordained by the Common Council of the city of Chicago, /

s-orcTioN L. That Clark street, from the north side of Polk street,
' be, and is hereby, ordered eu :=1. £led and paved with Nicholson
pavement ; said work to be di e under the superintendence of the
Board of Puablic Works, confo: nably to the general plan or de-
scription prepared by said Board, and hereto annexed.

26 Secrron 2. That the sum of fourteen thousand nine hundred and sev
enty and 46-100 dollars be assessed upon the real estate fronting
or abutting on the improvement hereby ordered according to the
provisions of the Revised Charter in such case made and provided,
and that such sum, when collected, be applied to the payment of
the said improvement.

The said report is signed.
J. G. GiNpELE, ) Board of Public Works
I'rED. LETzZ, of
0. J. Rosk, the city of Chicago.

27 Endorsement on report and ordinance showing the proceedings in
relation thereto.

27-28 Tuoe Recorp or Tur PROCEEDINGS OF THE Coxnxron Councir
shows that the foregoing report and ordinance were presented to the

/@,
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Common Couneil, at their regular meeting held July 13, 1863, and were
referred to the committee of streets and alleys of the south division of
said city ; that, at a regular mecting of the Council, held August 10th,
1863, Alderman DBarrett, of said committee, reported in favor of the
passage of said ordinance, and that the same was laid over under a rule
of the Common Council; and that, at a regalar meeting of the Coun-
cil, held August 24, 1863, the votes being taken by ayes and noes, the
ordinance was unanimously passed.

The ordinance was approved by the Mayor August 26, 1863
Certified copy of the assessment roll for the curbing, filling and paving
with Nicholson pavement, Clark street, from the north side of Polk
street to the north side of Taylor street.

COMMISSIONERS’ OATI.

The undersigned, commissioners to assess the amount divected by
the Common Council of the city of Chicago, to be assessed on the real
estate fronting or abutting on the contemplated improvement of Clark
street, from the north side of Polk street to the north side of Taylor
street, by curbing, filling and paving the same, do severally solemnly
swear that we will faithfully execute our duty to the best of our ability

TG il Comumissioners of the

[U. 8. Revenue remn, Lieez, & Boavdiot Pablie. Woils
Stamp 5 Cents] 0. J. Rost, B

Sworn to and subscribed before me

the 7th day of September, A. D., 1863.

Joux B. Remwy, Notary Public.

Then follows a list of the property assessed, the amouuts assessed,
and the names of persons to whom assessed. The following is an ab.
stract from said list, showing the lots only for which defendants in
crror filed objections, with the names of persons to whom assessed, and
the amounts assessed :

NAME OF OWNER. {PART OF LOT OR LAND. | SUB-LOT. LOT. BLOCK. T
DOLLARS. | CENTS.

R. Coe, o1 | 197 || ses1 | 99

“ 22 L Y 91 99

« 28 (O | Y 99

“ 33 e 231 29

“ HE S LS 231 09

« 40 “ 251 99

u 43 « || es1 99

The sum total of the assessment was $14,970 46-100, the amoung,
ordered to be assessed.
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Attached to said assessmentrolil are the foiloxvfxlg ceftificates :

Orzice or THE BoArp or Pusric Works,
Curcaco, Sept. 14th, 1863.

The undersigned hereby certify that they have completed the As-
sessment Roll for the curbing, filling, and paving with Nicholson pave-
ment, Clark street, fro.n the north side of Polk street to the north side
of Taylor street ; that, before proceeding to make such assessment, they
were duly qualified before entering upoa their duties, as appears by the
oath hereunto attached ; that they published a notice of the time and
place of their meetling, for the purpose ot making said assessment, in
The Chicago Times, the Corporation newspaper of the City of Chicago
for the period of six consecutive days previous to such raeeting, a cer-
tificate of which publication is hereunto annexed ; that they were
present at the time and place, and for the purpose designated in the said
notice, and did then and there, and do hereby, assess the respeétive
amounts set opposite to each separate block, lot, sub-lot, piece or parcel
of land in the foregoing assessment roll mentioned, in their appropriate
columns, as the amount directed by the Common Council of the City
of Chicago, to be assessed on the real estate fronting or abutting on
said contemplated improvement. We further certify that said assess-
ment roll embraces all the separate blocks, luts, sub-lots, pieces or par-
cels ofland fronting or abutting on the proposed improvement, and that
the assessment has been made in such maunner, as nearly as may be,
that cach separate block, lot, sub lot, picce or parcel of land, on either
side of the street, or part of the street to be improved, shall sustain the
cost and expense of making or completing the improvement upon that
half of the street adjacent to or in front of the same. '

J. G. GmDELE’} Commissioners of the

[U. S. Revenue Frep LEcz, Board of Public Works.

Stamp 5 Cents] 0. J. Rosk

Then follows a copy of the notice given by the commissioners of
the time and place of meeting, to make the said assessment, and a cer-
tificate of the publication thereof, in the corporation newspaper.

Certificate of the city clerk that ti:¢ assessment roll was filled in
his office, Sept. 14, 1863.

Next follows the following notice of application for confirmation
of the assessment.

ASSESSMENT NOTICE.

OFrIcE or THE BoARD oF Punric Works,
Cuicaco, Sept. 15, 1863.

Public notice is hereby given to all persons interested, that the
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Board of Publle Works of the City of Chicago has completed the As-
sessment Roll for the curbing, filling and paving with Nicholson pave-
ment, Clark street, from the north side of Polk street to the north side
of Taylor street, and such Assessment Roll has been filed in the office
of the City Clerk. The Board of Public Works will apply to the Com-
mon Council of said city, at its next regular meeting, to be held on the
21st day of September, 1863, at the hour of 74 o’cleck, P. M., for a
confirmation of such assessment, at which time all parties interested
will have tho right to be heard. All persons wishing to object to said
assessment must file their objections to the same, in writing, in the
office of the City Clerk, at least one day prior to such meeting of
the Common Council.

Commissioners of the

Frep Lerz, Board of Public Works.

J. G. GINDELE,
0. J. Rosk,

To said notice is appended the publisher’s certificate of publication.

APPLICATION FOR CONFIRMATION.

Cuicaco, Sept. 21st, 1863.
To the Mayor and Alderman of the City of Chicago in CGommon
Council assembled :
The undersigned, Commissioners ¢f the Board of Public Works of
the city of' Chicago, hereby apply to your honorable body for a con-
firmation of the foregoing assessment roll.

J.'G. GINDELE x
a ’} Commissioners of the

Frep. Lits, Board of Public Works.

0. J. Rosg,

ORDER Of CONFIRMATION.
Ix coxroN couxcir, Sept. 21st, 1863.

Wuerzas due notice has been given by the Commissioners of the
Board of Public WY orks of their filing with the City Clerk, the forego-
ing assessment roll, and whereas, the said commissioners have applied
to the Common Council for confirmation of said assessment, and, no
objections thereto having been filed in due time; Itis therefore ordered
that the said assessment roll, as revised by the Common Council, be,
and the same is hereby confirmed.

It is further ordered that a warrant be issued for the collection
thereof.

Passed.
M. W. Zirvweryan, City Clerk.

Then follows a certificate of the clerk that the assessment roll of-
fered in evidence is a true copy, &e.. and endorsements on the asscss-
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ment roll showing the date of order of confirmation, the presentation
of the order to the Mayor for his approval, and the approval.

It was admitted that the Chicago Times was the corporation
newspaper; that Storey & Worden were the publishers of said paper ,
that the notices appended to the assessment roll were published as
stated in the publishers’ certificates, attached to the roll, and that said
paper is published and circulated regularly every Sunday morning.

The record of the proceedings of the Common Council introduced
in evidence shows that, at a regular mecting, held September 21, 1863,
the Board of Public Works returned to the Common Council sundry
agsessment rolls, duly advertised, to which no objections had heen filed
in due time, which were severally confirmed by the entry of the usual
order of confirmation, among which was ‘““an assessment roll for curb-
ing, filling, and paving with Nicholson pavement, Clark street, from
the north side of Polk street to the north side of Taylor street.”

H. W. Zimmerman, City Clerk, being sworn as a witness, testified
that the order of confirmation attached to the assessmert roll was pre-

sented to the Common Council with the roll, and was passed at a regu-
lar meeting of the Council, held Sept. 21, 1863.

Kvidence was introduced showing that the said order of confirma-
tion was duly presented to the Mayor for his approval, Sept. 23, 1863,
and approved by him September 24, 1863.

It was admitted that no duplicate of the assessment roll had been
filed in the office of the Board of Public Works,

The foregoing was all the evidence in the cause, whercupon it was
ordered by the Court that the said objections be sustained, and judg-
ment against the said above described premises was then and there
refused, to which decision the said city of Chicago, by its attorney, then
aud there excepted.

ERRORS ABSIGNED.
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THE CITY OF CHICAGO,
vs.
THE PRESIDENT, DIRECTORS AND COMPANY,
OF THE HOME BANK, Er. AL.

<

The points discussed in the present brief, come under
two general divisions: Tue UNCONSTITUTIONALITY OF THE
LAW; AND THE WANT OF JURISDICTION IN THE CoanfoN
CovuNorL.

Of these in their order.

TueE UNCONSTITUTIONALITY OF THE LAW.

The law, under which the city claims the right to levy
this imposition, authorizes the taking of private property
for the improvement of a public thoronghfare. Yet it pro-
vides no compensation ; makes no reference to any bene-
fits ; does not even deign to disguise the naked burden
which it casts upon the citizen. See City Charter, p. 76.

In countries where the will of the reigning sovereignty,
whether of the one or the many, is the sole rule of civil
conduct, such an exercise of arbitrary power, however
onerous and unjust, would be irremediable by the courts.
But betfore this tribunal, we have the privilege of invoking
the 8th sec. of our Bill of Rights, a provision transplanted
from the great charter, and placed under the guard of the
State judiciary : “No freeman shall be imprisoned, &e.,
“ or in any manner-deprived of his life, liberty or property,
“ but by the judgment of his peers or the law of the land.”
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It is conceded, that this inestimable guarantee does not
prohibit the taking ot property by taxation, or by the right
of eminent domain ; nor does it prohibit restraints in the
use of property by virtue of the police power.

Sedgwick on Stat. & Cons. Law, p. 505, ez seq.

But with these three exceptions, according to all the
authorities, the State is absolutel y excluded from the power
of interference with private property. And since there can
be no pretence that the exaction of which Wwe now com-
plain, falls within the category of a police regulation, it
must be sustained, if at all, either asa tax, or as an exercise
of eminent domain.

We may therefore set out with the Axroa or AMERICAN
Coxstrruionar Law: “That private property can only
* be taken for public use, in one or two ways ; by taxation,
“ or by the prerogative of eminent domain.”

Peopls v. Mayor of Brooklyn, 6 Barb., p. 209.
Same case, 4 Comstock, p. 422.

And it will now be shown, that the present imposition

cannot be upheld under either power.

Frgsr. Let ussuppose.that this imposition is a tax. Nor
is the supposition gratuitous. This is a tax in any sense of
the term. The following are among the many definitions
of the word.

‘“ A tax is a portion of the property of individuals which
¢ is taken from them by government, and disposed of by it.”

Ency. Brittan. xxt, p. 87. ...

Taxa, exactio, impositio, certum pretiwm, sew certa pecu-
ni® quantitas, per vim exacta.— Ducange.

“ Literally, or according to its derivation—an imposition
“laid by government upon individuals, in a certain order
“ and proportion.”

Burrill’s Law Dic. “Tax.”
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« The word tazes means burdens, charges, or impositions,

¢« put or set upon persons or property for public uses.”
Matter of the Mayor, &ec., 11 Johns., p. 80.

The fundamental idea indicated by the term ¢ tax,” is
that ot a burden imposed as such, and without immediate
reference tothe individual benefit of the persons upon whom
it is laid.

“ Whatever be the denomination it bears, it is virtually
“ a burden imposed upon individnals, by the ruling power.”

Say’s Polit. Econ., p. 446.

Demonstrably then, this impost is a tax. Therefore, it
is prohibited by the constitution, Art. 1x,sec. 5: * The
¢ corporate aunthorities of counties, townships, school dis-
“ tricts, cities, towns, and villages, may be vested with
“ power to assess and collect taxes for corporate purposes ;
“ such taxes to be uniform in respect to persons and pro-
¢ perty within the jurisdiction of the body imposing the
¢« game.” '

DILEMMA. 1If this imposition be a tax, it is either for
“ CORPORATE PURPOSES,” or it is not.

But if it be for  corporate purposes,” it violates the
plain letter of the constitution : because itis not ““uniform ”
in respect to persons and property within the jurisdiction
of the body imposing the tax.

If, on the other hand, the tax is not for ¢ corporate pur-
poses,” it is clearly unconstitutional : because ‘ corporate
authorities >’ can only be vested with power to assess and
collect taxes  for corporate purposes.”

Johnson v. Stark County, 24 1lls., pp. 87-89.

Ergo ; upon either alternative, the tax must be pronoun-
ced unconstitutional.

Secoxp. Let us suppose this imposition to be an exer-
cise of eminent domain.
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Then it is opposed to the constitution, Art. xrr, See. 11 :
“Nor shall any man’s property be taken, or applied to
¢ public use, without the Consent of his representatives in
“the general assembly, nor without just compensation
“ being made to him.”

The ruLg is: That the method of ascertaining' the com-
pensation must be provided -before the property can be
taken,

This results from the language of the constitution : “The
“ property shall not be taken without just compensation.”

The taking and the compensation are logical correlatives.
And, therefore, the one can not exist without the other.,
The condition and the conditioned must stand or fall to-
gether.

To the same effect are all the cases :

Sedg. Stat. & Const. Law, p. 526

2 Kent’s Comm. p. 340, note,;

Bloodgood v. Mohawk, ., I2. £2.,18 Wend.
P-9;

Gardner v. Newburg, 2 Johus. Ch., p. 162;

Cushman v, Smith, 34 Maine, p. 247;

Henderson v. Mayor, de., 5 Miller’s La. R.,
p- 416.

But no compensation has been provided by the law in
this instance.

Zigoy as an exercise of eminent domain, the law is un-
constitutional.

Hence, the general conclusion of rigorous logic is that,
this impost must be declared void under the constitution,
whether considered s a tax, or as an attempt to exerciso
eminent domain,

Tuep.  Let us next see how the case stands in the light
of your past judicial decisions.

Under the old constitution, the case of Shaw v. Denndis,
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5 Gilman, p. 416, decided: * That the legislature has the
“ right to impose a local tax upon a town or city, a pre-
¢ cinct or county, for some local improvement.” But that,
« In doing this, it can not say that one man shall pay all
« and others none, or that one shall pay oue dollar and
¢« another ten; for the tax must still be uniform, and upon
% the value of the property which each one has, so that
¢« the burden shall press alike upon the whole community.”

The first case of “special assessments” which I have
found in the Tllinois Reports, is that of Canal Trustees v.
Chicago, 12 1lls. p. 403.

It was the case of widening an alley, and the damages
and expenses of the improvement were ‘‘ assessed and ap-
¢ portioned on real estate deemed benefitted thereby, ap-
¢ portioning injury and benefits,” &c.

The court decided that the assessment then in question
« had none of the distinctive feature of a tax,” predicating
their opinion upon the cases of the Mayor, 11 Johns., p.
80, and Bleecker v. Ballou, 3 Wend. p. 263, and laying
down, as the cardinal premise of their logic, the following
proposition: “The assessment is precisely in the ratio of
« the advantages accruing to the property in consequence
¢ of the improvement. It is but an equivalent, or com-
« pensation for the increased value the property derives
¢ from the opening of the street.” (Id. p. 406).

Here, the legislative power to direct special assessments
is evidently located under the head of eminent domain.
Assessments are made to stand on the ground of a “just
¢« compensation,” the compensation being provided in the
act authorizing them.

All the subsequent cases in Illinois have maintained the
integrity of this equitable doctrine. Instance the follow-
ing:

- Higgins v. Chicago, 18 Ills. p. 281, where  the mode of
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« gpportioning the burden ”” of local improyements in the
ratio of “ benefits ” is pronounced ¢ very just and reason-
« able.”

Chicago v. Colby, 20 Ills. pp. 615, 618, where “an as-
« gessment in proportion to benefits ”’ was sustained on the
authority of the two preceding cases.

MeBride v. Chicago, 22 1lls. pp. 576, 577, where a sim-
ilar assessment was upheld upon the same grounds.

Peoria v. Kidder, 26 Ills. p. 357, is to the same effect,
and still stronger to show that ¢ special assessments” be-
long to the category of eminent domain.

In short, there has never been a case in Illinois, nor has
any dictum ever fell from the lips of an Illinois judge,
giving the faintest color to the idea that a ‘“special assess-
“ ment” can be laid in any other mode than in the ratio
of benefits; or, that anything is, or can be, a special as-
sessment, unless it professes to formulate an equation be-
tween benefit and burden.

In the court below, Zown of Pleasant v. Kost, 29 1lls.
pp- 494, 495, was cited as if in favor of the city. It is
however, directly the reverse.

In that case the court decided that the assessment of

-labor, for the repair of roads, was not a tax. But even
there the court held that * the number of . days levied, and
¢ the sum which might be received by commutation, must
“ be uniform within the limits of the body imposing the
“ game.” ‘

The general result of the Illinois cases is briefly’ this :

1. Special assessments are in the ratio of benefits.

2. Such assessments are not taxes.

3. Such assessments are constitutional.

4. Such assessments must have the same uniformity and
equality as taxes.

If, therefore, we are to look only to the Illinois decisions
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the ground occupied by the defendants is unassailable.
But the counsel for the city make their appeal from the
lew loci to the adjudications of foreign forums, and out of
courtesy, at least, we must meet them on that field of de-
bate also. i

Fourrr. TaE DECISIONS OF OTHER STATES.

-

In treating this branch of the discussion it is necessary
to bear in mind that, in a majority of the States, the power
of taxation has no limits. It is limited in the following
States only: Tennessee, Louisiana, Arkansas, Texas, Mis-
souri, California, Massachusetts, Michigan, Wisconsin,
Ohio and Illinois; eleven States.—Sedgwick, p. 555.

But in no other State constitution, is there the same ab-
solute limitation in respect to the taxing power which may
be vested in ‘¢ corporate authorities.”

I hasten to notice the principal foreign cases that have
been adduced in support of the other side ; and in the order
of their supposed relative importance.

ProrrE v. Tue Mavor, 4 Coxsrock, p. 419.

This case decides three things:

1. That an assessment for a local improvement, made
‘ in proportion to benefits,” is constitutional.

9. That such an assessment is an exercise of the taxing
power.

3. That the taxing power is unlimited in the State of
New York.

The bare statement of these points shows that the case
can furnish no aid in the solution of a similar question
arising under the constitution of Illinois.

But as the whole.opinion in 4 Comstock assumes the
ex cathedra style, and Mr. Justice Ruceres unmercifully
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criticises the supposed mistakes of other judges, it may not
be amiss to indicate a few of his own errors.

I Thelearned judge asserts : “ That by eminent domain
« and taxation, the State 7esumes part of the property of
« individuals.” p. 4929,

How can the State resume property which it did mot
create, and which it never possessed ? The State is not a
producer. It only consumes.

II. “That the tax-payer receives compensation in the
“ protection afforded by government,” in retwrn for the
money taken, is another favorite axiom of Justice Ruggles.
p- 422.
- This is the guid pro quo principle, now rejected by all
advanced writers on political economy. The true principle
of taxation is necessity, and the rule, “ equality of sacrifice.”

2 Mills Polit. Econ., pp. 870-372.

But these are mere errors in general theory. We pro-

ceed to the flagrant fallacies in the judicial logic.

III.  On the 425th page, the judge concedes, “ that the
“ paving of Flushing Avenue was a public work, the ex-
““ penses of which might rightfully have been raised by
‘“ general taxation.” And then he immediately changes
front, on the same page, and proclaims® the injustice of
“ general taxation ” for'such “a special local object.”

But how, and in what mystic sense,” a public work,”
and “a special local object ”” happen to be synonymes in
the language, he does not trouble himself to explain.

IV. The judge affirms the justice of the assessment in

. question, asa pure equation of “burden and benefit.” p. 425.
This is astonishing. Can that be a burden which bes-

tows an equivalent benefit? Can that be a tax which
takes a hundred dollars out of the left pocket, and, at the

o ‘:.Lv\}\&k\ ) ‘.-I,;«-(;
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same time, puts another hundred dollars in the right? - I
had always supposed that in algebra plus and minus quan-
tities cancel each other, without affecting the equipoise of
values.

V. The fundamental premise of the reasoning in 4
Comstock, is: That “special assessments ” find their just-
ification in the taxing power; and yet Justice RuccrEes
hesitates to call them taxes! p. 432.

. The learned counsel for the city, in the present case, have
adopted the idea; boldly asserting such assessments to fall
under the taxing power, and yet denying them to be taxes.

Is not this a virtual contradiction in terms? Is not the
exercise of any power, an act of that power : for example,
of the war power, an act of war; of the legislative power,
an act of legislation; of human reason, a rational act?
Though I must confess that such logic as I am now com-
bating does not seem entitled to the denomination of
‘“rational.”

VI. With a contemptuous air of authority, inter pueros
senex,- Justice RuceLEs sets aside the earlier New York’
cases, which the Illinois courts, in their simplicity, have
followed. He pronounces them all dicta /

. Suppose they were so. Yet the dicta of such men as
KexT, and Spexcer, and Vax Ness, and Y ares, and War-
WORTH, may be of more weight than the most elaborate and
pertinent adjudications of less experienced jurists.

However, the cases referred to are not dicta, as the brief-
est examination will show.

In the case of the Mayor, 11 Johns., p. 80, certain
churches, exempted by law from taxation, resisted, for that
reason, an assessment in the ratio of benefits.

The logic of the churches was:

‘We are not subject to taxation;
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But a special assessment is a tax;

Zrrgo; we are not subject to special assessment.

The only way to overthrow this conclusion was by attack-
ing the minor premise; since the major was a statute law.
The court disproved the minor by this short syllogism :

Taxes are burdens;

But a special assessment is not a burden ;

E'rgoy it is not a tax.

Is such reasoning a mere dictum ?

In the case of Zivingston v. The Mayor, 8 Wend. p. 86,
to which Justice RuecLes refers, it was decided: “ That
“ the benefit accruing to a person whose land is taken for
“ a street, by the increased value of his adjacent property,
“ may be set off against the damage sustained by the loss
“ of the property so taken.”

The court deduced this inference, in part, from the anal-
ogy of “special assessments ” for local improvements.
Their logic ran thus: “If money taken for the improve-
“ ment of a street may be compensated in benefits to ad-
“ jacent land, why may not land, taken for a street, be
“ compensated in the same way, by like benefits to land ?

8 Wend., p. 101.

And I defy any stretch of legal ingenuity to answer that
,question by the statement of any difference. For all con-
cede the taking of land to be an exercise of eminent do-
main. But that may be compensated by benefits to adja-
cent land. Therefore, the money taken for street improve-
ments may be so compensated. And therefore, again, the
latter case, to wit, that of a special assessment comes under

the head of eminent domain, as well as the former case.

Yet Justice Rucorrs denies that money can ‘ever be
taken by eminent domain |—4 Comstock, p. 424. '

Let these instances suffice as to the method of treatment
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adopted by Justice Rueeres in dealing, as well with the
cases he quotes, as with those he criticises.

VII. But the great fault, in the opinion of Justice
RuacLrs, consists in the fact that it is a continuous dictum,-
or rather a long and patient series of dicta.

For the assessment in that case was apportioned to ben-
efits.—4 Comstock, p. 421. ;

And the learned judge himself actually sustains the as-
sessment on that very ground. (Id. pp. 431,438.)

Why not, then, let the matter stand where it had stood,
as he says, for a century and a half? Why forsake the
via trita via tuta, to wander in the wilds of novel theory,
searching for the via deserta et interclusa ?

Hill v. Rigdon, 5 Ohio St. Rep., p. 248, is another case
relied upon by our adversaries.

In that case an impost, similar to the present, was sus-
tained.

One constitutional provision there referred to was to the
effect : “That laws shall be passed taxing, by a uniform
« rale, all property, &c., according to its ‘value,” &e. (p.
246.)

It was held, however, that another constitutional provis-
ion, which required the general assembly to restrict the
power of taxation, assessment, &c., of cities and incorpo-
rated villages, controlled the rule of uniformity so as to
legitimate the assessment in question.

The court, however, were of the opinion, that had it not
been for the latter provision, the assessment would have
been unconstitutional. . (p. 246.)

Raxney, C. J., had ““doubts not entirely removed,” (p.
944) and BArTLEY, J., dissented.

The decision was probably correct; because, the legisla-
ture, having authority to restrict the power of taxation of
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cities, &e., must necessarily determine the extent and limits
of the restrictions. =~

The court held, too, that the assessment was a tax.
* That case, then, is an authority in our favor, rather than
against us,

Weeks v. Mitwaukee, 10 Wis, R., p. 259, was a mere
repetition of nearly the same facts, constitutional provis-
lons, and judgment, as in the Ohio case.

- It was strongly decided, in Weeks v. Milwaukee, that
an assessment compelling every owner to pay for the im-
provement in front of his lot, without reference to inequal-
ities in the value of the adjacent property, “was destructive
“of uniformity.” (Id. p. 258.) And, therefore, that the
impost would have been unlawful, but for the constitutional
provision directing the legislature “to restrict the power
‘“ of taxation, assessment, &e., of cities and incorporated
¢ villages.”

Burnet v. Sacramento, 12 Cal. R., p. 76, was a case
where the apportionment was according to the assessed cash
value of the adjacent property. And it was decided that
the provision'in the constitution—¢ Taxation shall be equal
“and uniform throughout the State ”— did not refer to
“ special assessments, by which individuals are chiefly
““ benefitted, in the increased value of their property.” (Id.
p- 83.)

It was also held by the court, following the case in 4 -
Comstocl,  that special assessments come under the taxing
“ power.” (Id. p. 83.)

Of all the other cases cited adversely we may say, et sic
de similibus. They prove nothing ; at least, nothing to the
purpose.

One may well ask, with some surprise, what can be the
object in adducing such cases?

For either this court must adopt their doctrines, or not.
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And if they are not to be adopted, for what reason are
they quoted ?

But if you adopt the premises set forth in those cases,
you must follow them out logically to their natural conse-
quences, but in combination with the new premise of your
own constitution.

Well, those cases all affirm special assessments to be sub-
stantially taxes.

But your own constitution declares, * that taxes shall be
“ uniform throughout the jurisdiction of the body imposing
“ the same.”

Frgo. If those foreign cases are right, and special as-
sessments are taxes, this impost is unconstitutional, from
its want of uniformity.

Frrra.  ArcumenTs off THE OTHER SIDE.

1. The central fallacy of our opponents is the question-
begging name, ¢ Special Assessments.”

They prove, from the Illinois reports, that special assess-
ments are constitutional, and then call this a ‘“special as-
¢ sessment.”

Can you legitimate an unjust thing by giving it an honest
name? Can you compel adjacent owners to pave a street
with gold under the title of a special assessment ?

The fundamental question is, what is the ‘essential and
characteristic attribute of a special assessment ? And all
the Illinois cases answer, “ an apportionment of benefits to
¢ the burden.”

But there is no such apportionment here.

Ergo. TUnless logic itself is a lie, this ie not a special
assessment. :

This impost lacks the specific difference which contra-
distinguishes a special asgessment from a tax.

Frgo. Ttis a tax.
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II. The extraordinary position has been taken, ¢ that
¢ the legislature has, by the charter, per se, fixed the ratio
“of ¢benefits, by determining it to be in proportion to the
“ linear front feet of the adjacent property !”’

To this,we make answer :

1. The charter does not pretend to apportion any benefits.
And therefore you will not reverse the maxim, quod volusit
non diwzil, into the enormous absurdity, nikil diwit ergo
voluit. Courts are not creators to make worlds of meaning
out of sheer vacuity.

2. The charter does not specify the kind of pavement ;
and.different kinds of pavement have very different degrees
of "absolute value, as compared with relative cost: while
some kinds of pavement would entail positive injury upon
the adjacent owners, instead of benefit. Ience the ratio
would not be that of justice. It would not be a ratio at all,
but the reign of chance.

3. This court have decided,  that they can not know
“ whether the Nicholson pavement is a benefit or a
“ damage.”—Chicago v. Wright and others.

4. The determination of what constitutes a * benefit,”
and its valuation, are judicial acts, which do not appertain
to the legislative function.—Sedgwick, pp. 169, 174, 175,
1 (s ; : .

What ! will any lawyer say, that the legislature can fix,
by statute, what, and how much, shall be the “just com-
“ pensation ” for any property it may choose to take, and
apply to public use? Then indeced, is the constitutional-
limitation upon eminent domain worse than a delusion. It
is but the gilded snare of a despotism purely Asiatic.

III. The rmarsoniEs on legislative omnipotence, I will’
leave untouched. They are proper subjects to be dealt
with by the court alone. They are logic turned into rhet-’
oric for the purpose of preparing the m'inds. of the court to
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surrender the highest judicial prerogatii'e, that of passing
upon the constitutionality of all Jaws.

WANT oF JURISDICTION IN THE Coxnron Counorr..

This was our second general division. It may be dis-
* patched in a few words.

The charter requires the commissioners to give notice of
“ the filing of the assessment roll ”; and thiat at the next
regular meeting of the common council, &e., they will
apply for “ a confirmation of the said assessment.”

Charter, pp. 72, 73.

No such notice was given. The commissioners did not
give notice at all, of their own past or prospective action.
But the notice actually published was “ that the Board of
¢ Public Works had completed the assessment roll; and
“ that the Board of Public Works would apply for a con-
“ firmation of snch assessment.”— Abstract, pp. 7, 8.

Now, the facts stated in this notice, were either true or
false.

Suppose them to be true. Then it was the Board of
Public Works, and not the commissioners, that had com-
pleted the assessment and filed the roll, and that were to
apply for a confirmation. But every reader of the news-
paper in which the notice appeared, necessarily knew, as
being presumed to know the law, that the Board of Public
Works had nothing to do with such a matter. And there-
fore the publication could be no legal notice to any one.

Then, suppose the facts set forth in the notice to be false.
No one will pretend that a falsehood, though published in
all the newspapers of the world, can operate as a valid
notice.

Besides, the statute prescribes what the notice must con-
tain; and the giving of the notice was a jurisdictional fact,
without which the common council conld not take one step
in the proceedings.—Zddy v. The People, 15 1ils., p 387.
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This was a suit upon a special assessment warrant numbered

375, South, in the City of Chicago.

The assessment, for the collection of which the warrant issued,
was made to defray the expense of curbing, filling and paving
with Nicholson pavement, Clark street, from the North side of
Polk street to the North side of Taylor street, in the City of

Chicago.

The suit was brought, and the proceedings in the Court
below took place under and by virtue of the Revised Charter
0f 1863, of the City of Chicago. Chap. 9, Secs. 12, 13, 14, 15

and 16.
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At the February Term, 1864, of the Superior Court of Chi-
cago, the City Collector, in accordance with the provisions of
Section twelve aforesaid, made a report to the said Court, ask-
ing for judgment against the several lots and parcels of land,
or other property described in his report, for the amount of
taxes, assessments, damages and costs respectively due thereon.

Upon the filing of said report, and application for judgment
against the delinquent premises deseribed in the warrant afore-
said, the defendants filed certain objections, some of which
were sustained by the Court, and judgment was refused, to
which decision the plaintiff in error then and there excepted,
and sued out a writ of error.

The defendants filed twenty-two objections. Record 17—23.

Objections 1 and 2 of defendants are, in substance, that
the mode and manner of levying said assessment, and the pro-
visions of the City Charter relating to the filling, curbing and
paving of streets are contrary to the constitution of the Uni-
ted States and of this State.

These objections have been fully considered and discussed
in a Brief filed by the plaintiff in error, at the present term of
this Court, in the case of *“ The City of Chicago vs. Edwin C.
Larned et als.,” to which reference is hereby made. Brief
4 —23.

As we will have occasion again to refer to the brief last
mentioned,we will,for greater convenience designate it Brief A.

Objections 3 and 4 are that no notice was given to
owners or property holders, as contemplated by Chapter 7,
Section 3, Revised Charter; that the ordinanee was passed,
and the assessment made without a petition from the owners
of a majority of the property to be assessed; and that none
of the owners had notice, prior to the passage of the ordi-
nance, of the intention of the Board of Public Works to rec-
ommend the improvement.

These obiections are answered in Brief A., p. 24 —25.

e ey~ .
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Objection 5, that the recommendation of the improvement
was signed by only three commissioners of the Board of Public
Works, is bad.

The Board of Public Works is canstitated of three com-
missioners, and the Mayor of the City. Revised Charter,
Chapter 6, Section 1.

A majority of the Board constitute a quorum to do busi-
ness. Zdem, Section 10.

The recommendation was signed by the three commissoners,
who described themselves as the “ Board of Public Works of
the City of Chicago.” Record 26.

Objection 6, that no reccommendation for the making of
the improvement accompanied with an estimate of the expense
of the same and a proper ordinance directing the work, is con-
tradicted by the record. Record 24 — 26.

N. B. —There is a mistake in the first section of the ordi-
nance as printed in the abstract of the Record, p. 5 ; after the
words “ Polk street ” in the first line of said section should be
“to the North line of Taylor street.” Record, p. 25.

Objections 6 and 7, that the owners of a majority of the
property to be assessed did not petition for the improvement
and did not make application therefor, either to the Board of
Public Works or to the Common Council, are noticed and

‘answered in Brief A, p. 25.

Objection 8 is, that there is no valid ordinance for the ma-
king of the said improvement.

The record of the proceedings of the Common Couneil
shews that the ordinance directing the work, and which accom-
panied the recommendation of the Board of Public Works, in
accordance with Chap. 7, Sec. 3, Revised Charter, was pre-
sented to the Common Council at their regular meeting, held
July 13, 1863 : that it was, at said time, referred by the Coun-
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cil to the Committee of Streets and Alleys of the South Divis-
ion of the city; that at a regular meeting held August 10,
1863,an alderman of said committee reported in favor of the
passage of the ordinance ; and that, at a regular meeting held
August 24, 1868, the votes being taken by ayes and noes, the
ordinance was unanimously passed. The vote was taken by
ayes and noes, because the improvement, as appears from the
recommendation, or report of the Board of Public Works,
(record 24—26,) was not petitioned for by the owners of a
majority of the property to be assessed, and in such case the
charter requires the vote to be so taken.

Revised Charter, Chapter 7, Section 4.

The ordinance was approved by the Mayor, August 26,
1863.

Record 30.

It is difficult to perceive any defect in these proceedings;
they appear to be regular in every respect.

Objection 9, that the recommendation of the Board of Pub-
lic Works and the accompanying ordinance were referred to the
Committee on Streets and Alleys, and that the ordinance was
passed on the same day the Committee reported, and without
deferring the report until the next meeting, is not well taken.

This objection is answered in Briet A, p. 26.

Objection 10, that the Commissioners were not sworn is
contradicted by the evidence.

Record p. 30.

They were sworn as required by Revised Charter, Chapter
7, Sections 6 and 23.

Objections 11 and 12 are that no notice, as required by the
charter, was given hv tha Commissioners of the time and




7

place of meeting to make the assessment} that the notice
given was insuflicient, and that the Commissioners acted
without authority.

The record, 34—35, contains a copy of the notice given,

The notice specifies particularly the time and place of meet-
ing for the purpose of making the assessment; the improve-
ment to defray the expense of which the assessment was to be
made; and the amount to be assessed, and is signed by the
Commissioners of the Board of Public Works.

This is in precise conformity with Chapter 7, Section 3,
Revised Charter.

Attached to the notice is a certificate of Storey & Worden,
the publishers of the Chicago Times, that the notice was pub-
lished in said paper six days consecutively, as required by the
charter, Chapter 7, Section 23.

It was admitted upon the trial thatthe Chicago Times was
the corporation newspaper ; that Storey and Worden were the
publishers of said paper; that the notices appended to the
assessment rolls were published as stated in the publishers’
certificates attached to the roll; and that the said paper was
published and circulated regularly every Sunday morning.

Record 49,

Objections 13 and 14. The Commissioners did not estimate
damages as well as benefits to property owners; and the assess-
ment roll is defective in not shewing damages as well as bene-
fits, &c.

The provisions of the City Charter which require an assess-
ment of damages, relate exclusively to condemnation proceed-
ings for the opening, widening, and extension of streets, &ec.

Chapter 7, Revised Charter, Sections 5, 6, 7, 8.
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Idem, Scction 21, under and by virtue of this assessment was
made, neither requires, nor contemplates an assessment of
damages.

Idem, Section 24, which provides, that upon application by
the Coramissioners for confirmation of an assessment ¢ all par-
ties in interest shall have the like rights, and the Common
Council shall perform the like duties, and have like powers in
relation to such assessments as are herein given in relation to
assessments for the condemnation of real estate ” is relied on
to sustain these objections.

The rights of ‘ parties in interest” intended to be secured
by this section, are the right to file objections to the assess-
ment, and the right to have such objections heard by the Com-
mon . Council, as prescribed in Revised Charter, Chapter 7,
Section 13.

“The case of the City of Chicago vs. Wright et al., decided
at the April Term, 1863, of this Court, is also rclied on by
defendants. This case is notin point. It involved a construc-
tion of. the Revised Charter of 1861, which, upon this subject,
is essentially different from the Charter of 1863, under which
this assessment was made.

Objections 15 and 16. The Commissioners did not sign the
assessment roll, as required by the City Charter, before filing
the same in the office of the City Clerk, and a duplicate
thereof in the office of the Board of Public Works; nor was
the duplicate signed, nor was any sufficient assessment roll filed
in the office of said City Clerk, or any duplicate thereof in the
office of said Board.

These objections are discussed at length, and, as we think,
fully answered in Brief A, p. 31—34.

Objections 17 and 18 are that no notice, as required by the
City Charter, was giveu by the Commissioners of the filing of
the assessment roll in the City Clerk’s oftice, or of their intend-
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ed application to} the Common Council for a confirmation of
the assessment, and that the Council had no jurisdiction to
confirm the assessment.

Revised Charter, Chapter 7, Sections 13 and 24 prescribe
the notice to be given in such case.

The notice given, together with the certificate of the publi-
cation of the same, is contained in the record p. 36—37.

The objection to the notice is that the Commissioners des-
cribed themselves in the notice as ‘“the Board of Public
Works,” instead of the Commissioners of the Board, &e.

The notice is properly signed.

This objection is purely technical, and has already been dis-
cussed in Brief: A, 34—37.

Objections 19 and 20 are not well taken.

The certificate of the Commissioners at the end of the roll,
shews that the assessment was made, in all respects, as
required by Revised Charter, Chapter 7, Section 21.

Record 33—34.

Objection 21 is to the rendition of judgment for one per cent.
damages.

Revised Charter, Chapter 9, Sec. 11, provides that «if the
assessments charged in any special assessment warrant shall
not be paid within sixty days after the first publication of notice
by the collector that he has received such warrant for collec-
tion, the assessments then remaining unpaid shall be collected
with damages at the rate of one per cent. thereon for each and
every month thereafter, until the same shall be paid.”

This court has already determined that such an imposition

is legal. Bristol vs. City of Chicago, 22 I1. R. 587.
. 9

-~
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The Collector’s notice - (Record 6 —7) is. prescribed by
Chapter 9, Sec. 9, Revised Charter, and was correct as given.
' FRANCIS ADAMS, City Aty.
B. F. AYER, Counsel to the Corporatson.




