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JOHN C. SCHNEBLY, etal. )

vs. Error to Peoria Counly-

ELIZABETH SCHNEBLY.

Reply of Plaintifi’s Counsel-

If in the following reply, statements should be found that are’
fiot contained in the record, I give as my apology, the fact that
some things contained in the record cannot well be understood
without explanation ; and the further fact that the defendant’s’
counsel, in his argument, has not only traveled outof the record
to drag in foreign matters, of which there is not the slightest
proof, but he has said many things which have no connection’
with the facts in issue, and are so destitute of proof, and are

" withall so absolutcly untrue, that they appear to have been dic=
tated by deliberate malice, and seem’ to just_ify a simp]e state=
ment of facts on my part, by way of replication. I am, however,
willing out of abundant charity to attribute it not to malice, but
fo the action of a much abused stomach upon a naturally good
brain. And so confident was I, when at Ottawa, that Mr. Man-
fiing, if his attention were called to it when duly sober would
strike out the objectionable parts, that T deemed it most advisa”
ble not to file this until I had given him an opportunity to de’
s0. And to enable him to do it T called at his office as soon ag’

rned home, and again to-day, but was told on both oe

I had retu 5 :
I therefore deem it proper t¢’

casions, he was at Ottawa-
wait no longers
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This was an amicable suit, brought for the benefit of the defen-
dant as well as the plaintifls, and was made necessary by the

defendant relinquishing her right under the will. Mr. Cooper’

was her friend—was made administrator at her request, and not
at the request of any of the' plaintiffs, and for her he acted

when he filed the partition for dower. It is true that those of
the heirs who knew of the transaction, made no objection to’

the use of their names and to Mr. Cooper, representing both
sides, because they were willing she should have her dower
assigned and were not particular as to the amount. If they had
given her one half, instead of one-third, of the estate, and the
fourteen children the other half every one of them, in my opin-
ion, would have acquiesced. None of the plaintifis interfered
with the proceeding in any of its stages, nor did they go near
the commissioners who assigned the dower, nor did anv of them
o._ssist in discussing the roast turkeys and other viands with which
the widow is said to have bountifully feasted the commissioners,
when performing their important functions.

When the report came in, giving her virtually all, or more than’

f\“, (for the part assigned to the children, not only yields noth-
ing, but is subject to several hundred” dollars tax annually,) it
was proposed to her'that if she would permit the field, across
the way, to be rented to keep down the taxes, or if she would

; :::g:“ke to support her own minor childron and pay the
on their part of the land, the report of the commissioners

;{xght be conﬁ.rmed. Both these propositions she declined, and-
r. Cooper withdrew from the case.

selzlz.wzl-‘: }hen proposed that she should have the two-thirds (7)
part for the children, ang they would take the one-third (?)

set apart to her,
ceive however,
in the record,

beg;eioszf;oﬂ;ﬂjrctt]he heirs, and not. the widow,‘ Pctitﬁbncrs,-
gon) and some were hGEl f“cre non-residents (one living in Ore-*
default be taken a lfnlnoxs and could not con§cnt, nor co.ul'd o

against them, and he was desirous of avoiding

the ex i i
2 pense .:md delay in obtaining service on them, and, also,
ull proof against them,

which proposition she also declined.- I per-
that none but the latter proposition is contained

“There was evidence, on the trial of the motion to set aside
the assignment of dower, proving nearly all the facts set forth
in the statement signed by me, but from the same motive of
cconomy, they were embodied in said statement, and copied
into the record without objection of the said Manning, who
scrutanized said bill before it was signed. Lvery affirmative
fact, in said statement, was proved either by documents or wit-
nesses—mostly by Smith Frye, who had lived in the neighbor-
hood for many years. The only facts testified to by me, were
of a negative character and are on page 21, and marked in pen-
cil with a bracket.

The question of law, arising in this case, is attempted to be
evaded, by an assertion that no motion was made to set aside
the assignment of dower. If all that was done does not appear
in the cumbrous manner indicated by the English forms of the
dark ages, the fact may still plainly enough appearto a sensible

judge of the nincteenth century. At the bottom of the fifteenth

page it is stated that certain evidence was introduced “on the
trial of the above entitled cause, upon the motion of the said
plaintiff, to set aside the report of the commissioners assigning
to said defendant her dower in said premises.”

And on page 27th, the bill of exceptions says ‘¢ Afterwards
and on the trial of said motion, said plaiutiff put upon the files of
xspid count the following paper :”

And on page 28th, -+ No other evidence was given to the
court in the case.” What case! wmanifestly ** The above entis
tled cause npon the motion of the said plaintiff to set aside”

said report.

I commend to this Ion. Court and the gentlemen, the follow-
ing from the opinion of the court in the case of Wrmstrong vs.
Armstrong, 2 Mylne & Keeue, 45, ““ There were times when the
courts took a delight in vain subtleties, and absurd refinements,
as if their duty was, what certainly was their frequent object,
rather to show their ingenuity than to get at the truth, aud to
astonish ordinary minds by coming at unexpected conclusions,

founded on bare possihilities, rather than satisfy the justice.of
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¢he case, by deciding as all mankind besides would decide un-
doubtingly.” ¢ Huppily we have out-lived these follies, the
pride of the olden times, and the. dark ages. Judges are now
<content to see things as other men sce them.”’

Defendant’s counsel would have the court disregard the bil]
of exceptions, because it excepls to nothing. He seems to have
been misled by the sound of the name, and to have forgotten
what the court said in the case of Lowe vs. Moss, 12 Ill. 478,
that ““ The object of a bill of exceptions is to place upon the

record some fact or ruling of the court, svhich would not appear

without ii.””

The word folio originally meant a leaf. Afterwards a sheet
.of paper, and now a certain number of words that may be writ-
ten on a sheet of paper. IfI should say a certain document
.contained so many folios, and the gentleman should object that
there were no leaves in it, he would be no more captious than

he is in objecting that this is not a bill of exceptions because it
-excepts to nothing.

In chancery proceedings there is no such thing as abill of ex-
«ceptions, according to the ancient common law sense of the
term : yet since our evidence, in chancery cases, by statute,
may be taken ore fenus, on the trial, the statement containing
the evidence, for want of a better name may be called a bill of
-exceptions; but if the gentleman prefers it, I will call it “a
<ertificate of the Judge. In the case of White vs. Morrison
. al. 11th TIl. 365, the court said, when this statute is acted on
the testimony of the witnesses, or the facts proved Ly them,
-ought still to sppear on the record. It may be statedin the de-

.cree, orin a bill of exceptions; in a certificate of the Judge, or in
A master’s report.”’

The report of the commissioners contains cnough to show
that the assignment of dower was not on right principles. In-
stead of showing that they assigned said dower accordingto the
profits of said lands they did it according to ‘“ quality and
Juantity”” without any reference to the profits.

A have exomined all the anthorities referred to on pages 2 and

5

3 of defendant’s brief, and find that with the exception of the
.case of White vs. Morrison, above quoted, not one of them has
any reference to a case like the one under consideration, and
that case contains the law as I nnderstand it.

Thereal questions in the caseare these, is there any dower in
wild and unimproved lands, which yield no revenue, but are sub.
ject to aheavy tax. Secondly, if there is, is it justto give the
widow all those which yield an income and leave to the children
those which yield no income, but are subject to a heavy tax?

These questions I have so presented in my brief, that they re-
main unanswered, and are as I conceive unanswerable. Instead
of endeavoring to answer my argument, Mr. Manning takes up
a large portion of the document called his argument in makiug
statements altogether gratuitous, untrue and slanderous, witl
regard to myself. The charitable motives above referred fo,
inclined me to pass by all this without notice, but justice to my-
self, my children, and the cause of truth, scems to require that
an unqualified negative at least, should accompany charges ap-
parently so base and certainly unfounded.

The following are contradictions of statements that are un-
true, and have nothing in the record norin the universe to sus-
tain them.

1st. It is not true that many of the lands were prairiclands,
and so situated as to be valuable for present use. They were
nearly all timber lands, and sitvatedin a prairie country where
their principle value consisted in the timber.

9d. Ttisnot true that one of thesc tracts of Jand is worth

$300 per acre.

3d. It is not true that said Iand could be leased for out-lots and
residences. It is too far from the city to be worth a dime for that
purpose as the accompanying pluL.wiIl show hut the heirs are
‘porl'cctly willing that she shall usc.lt for that or any other pur-
pose till they all become of 2g¢, if she will pay the taxes.

Ath. Tt is not true that eitherin my argument, or the state-
ment of facts, is thexe anything malicious said about said de-

fendant.
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6th. It is not true that deceased left an estate worth
3100,000, nor the half that sum.

Gth. It is not true that she raised Mrs. Ballance, or had any
hand in that interesting operation.

Tth. It is not true that deccased came to lllinois poor. He
brought more actual cash with him than any onc I know of,
who came in those carly times.

8th. It is not true that defendant did more than her husband
in accumulating his property. Neither of them did any thipg
towards making it except in the way of the rise of property and
nearly all of that was procured through my services, as hereip
aftermentioned.  They were both industrious people, and each
did a faithful share towards supporting a large family. Although
he was somewhat fame, he was a good farmer, and was industri-
ous in superiniendinz his farm. She like other good house-
wives, taking care of” her children and honse-hold affairs.

It is not true that I spoke contemptuously with regard to de-
fendants *“ old wheel” or anything else pertaining to her. 1
have treated her with uniform kindness, and respect, and have
always endeavored to act the part of a peace-maker between
her and the older children. Aye, and between her and her hus-
band.

10th. Tt is not true that $30.000 worth of these wild Jands
would yield an annual s of $1500 to $2000, nor any .ather
sum beyond the taxes.

Itis not true that I dictated the will. It was concocted and
made up between her and her son Joseph, with the consent, (1
presume, of the deceased : not only without consulting me, but
when the family physician notified her that her husband would
soon die, and advised her to send for me to write his will, she
replied that she did not want me, and sent for one Chauncy
Wooed for that purpose,

12th. It is not true that the deed to a'lot in Peoria, was made
to defendant, in .consideration of $1,100 obtained from her
father’s estate. %

13th.  Ttis not true that never aided in accumulating said
PIOperty: Said deceased wag unacquainted with law and land
;¢1t}es._ [ was a lawyer by profession, and was acquainted with
Mlinois land titles, ang for more than twenty years transacted

=
Nt

his legal business, without fée or reward. All his purchases of
land except one tract that he bought during my absence from

Peoria, and one tract bought before 1 married his daughter, were

made by me, or with wy advice; So little did he know of the

trickery and devices of sharpers , that the tract bought in my

absence was sold to him in this manner. Two land agents and

partners, acted in concert, but the one as the agentof the owner

and the other as the friend of the deceased. The one persuaded
the owner, that it would be so great a bargain to sell the tract

for $1200, that he could afford to pay him alarge fee for selling

it. The other persuaded the deceased that to obtain the land at

that price, would be so great a bargain, that he could afford to

pay him a good fee to get it at that price. The purchase was

made, and said agents gota fee from each party. But after half
the money was paid, the deceased became so thoroughly con-

vinced of the badness of the bargain, that he employed me to

offer to the vender to give up the land, and lose all he had paid,

but the vender would not accept the offer, but exacted the whole

sum.

Whatever any of these lands are worth, over and’ above'the
trifling sum which they cost, except the tracts aforesaid, is di?o
entirely to my gratuitous exertions. The tract of land the de-
cecased gave to his son John C. Schuebly, and for which he has
to account in the settlement of the estate, was obtained by me
in this wise: Like most of the lands in the military tract, it
had two titles to it. I bought'one for, [ believe, $600, and had
him go into possession. Afterwards the owner of the other
title, finding that it had been bought by me, and possession had
been taken, under my advise, kunocked under, and sold to me his
title for $100, whereas under other circumstances it could not
have been bought for less than $500. The forty acre tract that
the will provided should be sold to educate the minors, was by
my management obtained for $280, although it was then worth
dnd could have been sold at auction for'§1200. Said tract that
said Manning says is worth $300 per acre, or $48,000 for the
whole, was obtained by me in this Wise: There was two titles to
it, botl of which were defective, and ecither being out of posses-
gion could not disposses the other. I determined which of these’
titles was the better title, in equity, and traveled one hundred:




Q

nd thirty miles on horse-back to buy it, and bought it for &
few hundred dollars and advised possession to be taken, which
was done. g

These proceedings gaverise to litigation that lasted for some-
time-—perhaps two years—but I finely established the title in
my father-in-law. And neither for this service, nor any other
I ever rendered himr did I ever demand or receive any compen-

- sation whatever.

For all this it scems I receive no gratitude. No reward but
that of an approving conscience. If the defendant whose family
owes the most they are worth, to my kind assistance,
could induce a man when as (I charitably presume)he was not
himself, to put forth the unkind and untrue statements her at-
torney has made’ with regard to me, I .have no recrimination: to’
make.

Hilliard in his treatise on real property vol. 1, p. 141, sec. 12}
collectsall the authoritied on both sides and from them deduces the’
rule thatif underthe law and circumstances of the case, the Wido_w'
may cut down trees, she may be endowed of wild and unculti~
lands. but otherwise not. T suppose the court will take notice’
of the fact t]mt'l"inois is a prairic country, and that consé:
quently to cut dovwn a fo¥est in the immediate vecinity of a flour-
ishing city, standing in a prairie, would bé an act of waste.
It is admitted that the I, Lf, of sec. 27, T. 9 N., 7 E. and the
N. W. of 34, in the same township, are covered with timber.
Now if the widow could not be endowed of these tracts, I
submit that they shoyld nothe set apart to the heirs, at their ap-
praised value, in liey of wppraised lands granted to her. y

' Now the object of dower is support: not only the support of

the widow, but algo the support of the childreu. If the_chil-
dren take the whole, who ig to support the widow? or if the

widow takes the whole, who is to support the children? A
.Widow is not boung to support her children, who own wild lands,
but she may make out abill against them for their food, cloth-
{ng and tuition, anq prozure it to be allowed by the court of pro-
bate, and haye theig lang sold, and buy it in at a nominal price’

snd thus disiuberit tl;c iy, C. BALLANCE
. l ‘ 3
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. IN THE
SUPREME COURT---STATE OF [LLINOIS.

 Third Grand Division—April Term, A- D. 1861,

JOHN C. SCHNEBLY, et al.

!
Us. l Error lo Peoria Counfy:

BLIZABETH SCHNEBLY. |
Reply of Plaintifl’s Counsels

If in the following reply, statements should be found that are
fiot contained in the record, I give as my apology, the fact that
some things contained in the recerd cannot well be understood
without explanation; and the further fact that the defendant’s
counsel, in his argument, has not'only traveled outof the record
to drag in foreign matters, of which there is not the slightest
proof, but he has said many things which have no connection
with the facts in issue, and are so destitute of proof, and arc
withall so absolutely untrue, that they appear to have been dic-
tated by deliberate malice, and seem to justify a simple state<
ment of facts on my part, by way of replication. I am, however,
willing out of abundant charity to attribute it not to malice, but
to the action of a much abused stomach upon a naturally good
brain. And so confident was I, when at Ottawa, that Mr. Man-
ning, if his attention were called to it when duly sober would
strile out the objectionable parts; that 1 deemed it most advisa-
ble not to file this uutil T had given him an opportunity to dv
50. And to enable him to do it I called at his office as soon as
I had returned home, and again to-diy, but was told on both oc-
casions, he was at Ottawa. I therefore deem it proper to
wait no longers
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This was an amicable suit, ‘brought for the benefit 6f the defon-
dant as well as the plaintiffs, and was' made necessary by the’
defendant relinquishing her right under the will. Mr. Cooper”
was her friend—was made administrator at her request, and not’
at the request of any of the plaintifis, and for her he acted
when he filed the partition for dower. It is true that those of?
the heirs who knew of the transaction, made no objection to’
the use of their names and to Mr. Cooper, representing  both
sides, because they were willing she should have her dower
assigned and were not particular as to the amount. If they had
given her one half, instead of one-thirds of the estate, and the
fourteen children the other half every one of them, in my opin-
ion, would have acquiesced. None of the plaintiffs interfered
with the proceeding in any of its stages, nor did they go' near
the commissioners who assigied the dower, nor did anv of'them"
assistin discussing the roast tmkeys and other viands with which
the widow is said to have bouutifully feasted the commissioners,
when performing their important functions.

When the report came in, giving hervirtually all, or more than'
all, (for the part assigned to the children, not only yiclds noth#
ing, but is subject to several hundred dollars tax annually,) it
was proposed to her that if sle would permit the field, across
the way, to be rented to keeyp down the taxes, or if she would
undertake to support her own minor childron and pay the
taxes on their part of the land, ihe report of the commissioners
might be confirmed. Both these propositions she declined, and-
M. Cooper withdrew from the case.

It was then proposed that she should have the two-thirds (7).
set apart for the children, and they would take the one-third (?)
set apart to her, which proposition she also declined: I per-
ceive however; that none but the latter proposition is contained
in the record.

Mr. Cooper made the heirs, and not the widow, petitioners;
because a portion of them'were non-residents (one living in Ore-
gon) and some were minors and could not consent, nor could a-
default be taken against them, and he was desirous of avoiding

the expense and delay in obtaining service on them, and, also,-
full proof against them,

')
(5]

i > motion ‘to set asid¢
~There was evidence, on the trial of the

i s S 2 y .l
.the assienment of dower, proving nearly all the facts set forth
A < o

in the statement signed by me, bu? from the sum.c 11110:1(:'ei:)df
cconomy, they were embodied in sm'd statcx‘nent,' .m'( (,4 I‘)ﬂvm
into the record without objection of the s:ud‘ M.mmno., i
scrutanized said Dbill before it was :eigncd. Every ntfﬁm‘l.l‘,v“;
fact, in said statement, was proved either Py do‘cun;on s:trhbor.
nesses—mostly by Smith Frye, who had h.v‘ed in t 10' neig 7
hood for many years. The only facts testified to by me,

age 21, ¢ narked in pen-
of a negative character and are on page 21, and mark p
o

cil with a bracket.

The question of law, arising in this,cusc,.‘js u.ttcmpte‘dt t:gﬁ:
evaded, by an assertion that no motion was made to b()t ..car
.the assignment of dower. If all that was done (.luc? n.o .agf[?tllc
in the cumbrous manner indicu..ted by the Enghslf 01'm?Cnsiblc
:dark ages, the fact may still plainly enough appcar .tol .‘L;&eenth
;judge of the nincteenth century. At the bottom of the

i intr G the
ated that certain evidence was introduced ‘‘on

Lk e on of the said

trial of the above entitled cause, upon the mot.l S
i i q t of the commissioners assigning
,plaintiff, to set aside the repor 0 s
.to said defendant her dower in said premises. oL
. 1 P " (‘¢ 1 SOV L £ r Y\ R
And on page 27th, the bill of exceptions says te“ jon
and on the trial of said motion, suid plaintiff put upon the files
spid count the follosving paper :

- evidence w v o the
And on page 98th, “* No other evidence was given t i
court in the case.” What case ! manifestly *“ The above (.31 :
; A i i f id plainti set aside
tled causc upon the motion of the said plaintiff to set a

.said report.

1 commend to this on. Court and the ,Q'l.'uﬂ(:n‘u?n, the fjt)l}u?\j~
ing from the opinion of the court in the case of .»-&rm‘st:-«lmlg_, 1\1:L
Armstrong, 2 Mylne & Keene, 45, ‘-‘ There were tnnear\\ 1( :n'ts
courts took a delight in vain subtleties, and :L.bﬂ\l?‘-’{ re moml . ‘Ot.
as if their duty was, what certainly was their frequent 'u 3{. L‘.
rather to show their ingenuity ﬂ‘.‘am to get at the truth, ‘l.m‘i(m:
astonish ordinary minds by coming at unc.\'p.ectcd conc :I;L , }
founded on bare possibilities, rather than satisfy the justice.p
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the case, by deciding as all mankind besides would decide uns
doulﬁingly." <« Happily we have outlived these {follies, the
pride of the olden times, and the dark ages. Judges are now
content to sec things as other men see them.”’

Defendant’s counsel would have the court disregard the bil)
of cxceptions, because it exegpfs to nothing. TIle seems to have
been misled by the sound of the name, and to have forgotten
what the court said in the case of Lowe vs. Moss, 12 Ill. 478,
that ‘“ The object of a bill of exceptions is to place upon the
record some fact oy ruling of the court, which would not appear
without it.”

The word folip originally meant a leaf. Aftersyards a sheet
of paper, and now a certain number of words that may be writ-
ten on 2 sheet of paper. IfI should say a certain document
contained so many folios, and the gentleman should ohject that
there were no leaves in it, he would be no more captious than
he is in objecting that this is not a bill of exceptions because it
.excepts to nothing,

In chancery proceedings there is no such thing as abill of ex-
ceptions, according to the ancient common law sensc of the
term ; yet since our evidence, in chancery cases, by statute,
may be taken ore lenus, on the trial, the statement containing
the evidence, for want of a beiter name may be called a bill of
exceptions: but if the gentleman prefersit, I will call it ““ a
certificate of the Judge. In the case of White vs. Morrison
et. al. 11th 111. 365, the court said, when this statute is acted on
the testimony of the witnesses, or the facts proved by them,
ought still to sppear on the record. It may be stated in the de-
cree, orina bill of exceptions; in a certificate of the Judge, or in
a master’s report.”

The report of the commissioners contains enough to show
that the ascignment of dower was not on right principles. In-
stead of showing that they assigned said dower accordingto the
profits of said lands they did it :icc»»l'ding to ““ quality and
quantity”” without any reference to the profits.

T have examined all the aythorities referred to on pages 2 and

o

8 of defendant’s’bricf, and find that with the exception of the
case of White vs. Morrison, above quoted, not one of them has
any reference to a case like the one under consideration, and
that case contains the law as I nnderstand it.

Thereal questions in the case are these, is there any dower in
wild and unimproved lands, which yield no revenue, but are sub.
ject to aheavy tax. Secondly, if there is, is it just to give the
widow all those which yield an income and leave to the children
those which yield no income, but are subject to a heavy tax?

These questions I have so presented in my brief, that they rve-
main unanswered, and are as I conceive unanswerable. Instead
of endeavoring to answer my argument, Mr, Manuing takes up
a large portion of the document cailed his argument in making
statements altogether gratuitous, untrue and slanderous, with
regard to myself. The charitable motives above referred to,
inclined me to pass by all this without notice, but justice to my-
self, my children, and the cause of truth, seeins to require that
an unqualified negative at least, should accompany charges ap-
parently so base gnd certainly unfounded.

The following are contradictions of statements that arce un-
true, and have nothing in the record nor in the universe to sus:
tain them.

1st. It is not true that many of the lands were prairielands,
and so situated as to be valuable for present use. They were
nearly all timber lands, and situatedin a prairie country wheye
,their' principle value consisted in the timber.

2d. ltisnot true that onc of these tracts of land is worth
$300 per acre.

3d. It is not true that said land could be leased for out-lots and
residences. It is too far from the city to be worth a dime for that

“purpose as the accompanying plat will show but the heirs are

perfectly willing that she shall use it for that or any othér pur-
pose till they all become of age, if she will pay the taxes.

4th. Tt is not true that eitherin my argument, or the state:
ment of facts, is there anything malicious said gbout said de-
fendant,.
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5th. It is not true that deceased ‘left an estate worth
§100,000, nor the half that sum.

6th. It is not true that she raised Mrs. Ballance, or had any
hand in that interesting operation.

Tth. It is not true that deceased came to lllinois poor. He
brought more actual cash with him than any onc I know of,
who came in those carly times.

8th. It is not true that defendant did more than her husband
in accumulativg his property. Neither of them did any thing
towards making it except in the way of the rise of property and
~nearly all of that was procured through my services, as herein
after mentioned.  They were both industrious people, and cach
did a faithful share towards supporting a large family. Although
he was somewhat lame, he was a good farmer, and was industri-
ous in superintendinz his farm. She like other good house-
wives, taking care of her childven and house-hold affairs.

It is not true that 1 spoke contemptuously with regard to de-
fendants *“ old wheel” or amything else pertaining to her. I
have treated her with uniform kindness, and respect, and have
always endeavored to act the part of a peace-maker between
her and the older children. Aye, and between her and her hus-
band.

10th. Tt is not true that $30.000 worth of these wild lands
would yicld an annual swn of §1500 to $2000, nor any other
-sum beyond the taxes.

Itis not true that I dictated the will. It was concocted and
made up between her and her son Joseph, with the consent, (I
presume, of the deceased ; not only without consulting me, but
when the family physician notified her that her husband swould
soon die, and advised her to send for me to write his will, she
-replied that she did not want me, and sent for one Chauncy
Wood for that purpose.

12th. It is not true that the deed to a lot-in Peoria, was made
to deféndant, in consideration ot $1,100 obtained “from her
father’s estate.

13th. Itis not true that I yever aided in accumulating said
property. Said deceased wag unacquamted with law and land
zitles. T was a lawyer by profession, and was acquainted with

s!llinois land titles, and for more than twenty years transacted

i
his legal busin®ss, without fee or reward. All his purchases of”
land except one tract that he bought during my absence from
Peoria, and one tract bought before 1 married his daughter, were’
made by me, or with my advice. So little did he know of the
trickery and devices of sharpers |, that the tract bought in my
absence was sold to him in this manner. Two land agents and
partners, acted in concert, but the one as the agentof the owner
and the other as the friend of the deceased. The one persuaded
the owner, that it would e so great a bargain to sell the tract
for $1200, that he could afford to pay him alarge fee for selling
it. The other persuaded the deceased that to obtain the land at
that price, would be so great a bargain, that he conld afford to
pay him a good fee to get it at that price. The purchase was
made, and said agents gota fee from cach party. But after half
the money was paid, the deceased became so thoroughly con-
vinced of the badness of the bargain, that he employed me to
offer to the vender to give up the land, and lose all he had paid,

but the vender would not accept the offer, but exacted the whole
sum.

Whatever any of these lands are worth, over and above the
trifling sum which they cost, except the tracts aforesaid, ig due
entirely to my gratuitous exertions. The tract of land the de-
ccased gave to his son John C. Schnebly, and for which ke has
to account’in the settlement of the estate, was obtained by mé
in this wise: Like most of the lands in the military tract, it
had two titles to it. T bought one for, [ believe, §600, and had
him go into possession. Afterwards the owner of the other
title, finding that it had been bought by me, and possession had
been taken, under my advise, knocked under, and sold to me his
title for $100, whereas under other circumstances it could not
have been bought for less than $500. The forty acre tract thate
the will provided should be sold to educate the minors, was by
my management obtained for $280, although’it was then worth
and could have been sold at auction for §1200. Said tract that
said Mannihg says is worth $300 per acre, or $48,000 for the
whole, was obtained by me in this wise: There was two titles to
it, both: of which were defective, and cither being out of posses-
sion could not disposses the other. I determined which of these
titles was the better title, in equity, and traveled one’ hundred
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dnd thirty miles on horse-back to buy it, and bought it for g
few hundred dollars and advised possession to be taken, which
was done. . ;

These pmcce:}ihgs gaverise to litigation that lasted for some-
fime—perhaps two years—but I finely established the title in
my father-in-law.  And 'neither for this service, nor any other
I ever rendered him did I ever demand or receive any compen-
sation whatever.

For all this it seems I receive no gratitude. No reward but
that of an approving conscience.  If the defendant whose family
owes the most they are worth, to my kind assistance,
could induce a man when as (I charitably presume) he was not
himself, to put forth the unkind and untrue statements her at-
torney has made with regard to me, I have no recrimination to-
make. )

Hilliard in his treatise on real propcf-ty vol. 1, p. 141, sec. 12,
collectsall the authorities on both sides and from them deduces the”
ruic thatif underthe law and circumstances of the case, the widow"
may cut down trees, she may be endowed of wild and uncultiv
lands. but otherwise not, T suppose the court will take notice
of the fact that Illinois is a prairiec country, and that conse
quently to cut down a forest in the immediate vecinity of a flovir
ishing city, standing in » prairie, would bé an act of waste.
Itis admitted that the B, hf of sec. 27, T.9 N, 7 E. and the
N. W. of 384, in the same township, are covered with timber.
Now if the widow could not be endowed of these tracts, 1

submit that they should notbe set apart to the heirs, at their ap-

praised value, in lieu of appraised lands granted to her.

Now the object of dower js support: not only the support of

the widow, but also the support of the childreu. If the chil-
dren take the whole, who is to support the widow ? or if the

widow takes the whole, who is to support the children? A
widow is not bound to support her children, who own wild lands,
but she may make oyt abill against them for their food, cloth
ing and tuition, and Pro“uie it to be allowed by the conrt of pro-
bate, and have theiy land sold, and buy it in at a nominal Br
&nd thus'disinherit the heirg. :
C.. BALLANCE:
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IN THE
SUPREME COURT---STATE OF ILLINOIS.

Third Grand Division—April Term, A. D« 1861,

JOHN C. SCHNEBLY, ctal. )
vs. Error to Peoria County.
ELIZABETH SCHNEBLY. |

Reply of Plaintiff’s' Counsel.

If in the following reply, statemients should be found that are
not contained inthe record, I give as my apvlogy, the fact that
some things contained in the record cannot well be understocd’
without explanation ; and the further fact that the defendant’s’
counsel, in his argument, has not only traveled outof the record'
to drag in foreign matters, of which there is not the slightest
proof, but he has said many things which have no connection’
with the facts in issue, and are so’ déstitute of proof, and are
withall so absolutely untrue, that they appear to have been dic-
tuted by deliberate malice, and seem to justify a simple state-
ment of facts on my part, by way of replication. T am, however,
willing out of abundant charity to attribute it not to malice, but’
to the action of a much abused stomach upon a naturally good
brain. And so confident was I, when at Ottawa, that Mr. Man-’
ning, if his attention were called to it when duly sober would’
strike out the ohj‘ectionab]c parts, that I deemed'it most advisa-
ble not to file this until I had given hin an opportunity to dc”
And to enable him to do it I called at his office as soon as*
d again to-day, but was told on both oc-
I therefore deem it proper to’

§0.
I had returned home, an
casions, he was at Ottawa.
wait no longer.
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This was an amicable suit, brO‘UgHt for the benefit of the deferfs~
dant as well as the plaintifs, and was made necessary by the
defendant relinquishing:her right under the will. Mr. Cooper
was her friend—was made administrator at her request, and not
at the request of any of the plaintiffs, and for her he acted-
when he filed the partition for dower. It is true that those of
the heirs who knew of the transaction, made no objection to
the use of their names and to Mr. Cooper, representing both
sides, because they were willing she should have her dower
assigned and were not particular as to the amount. If they had'
given her one half, instead of one-third, of the estate, and the
fourteen children the other half every one of them, in my opin-
ion, would have acquiesced. None of the plaintiffs interfered*
with the proceeding in any of its stages, nor did they go near”
the commissioners who assigned the dower, nor did anv of them-
assistin discussing the roast turkeys and other viands with which
the widow is said to have bountifully feasted the commissioners;
when performing their important functions.

When the report came in, giving ler virtually all, or more than
all, (for the part assigned to the children, not only yields noth-
ing, but i3 subject to several hundred dollars tax annually,) it
was proposed to her that if she would permit the field, across
the way, to be rented to keep down the taxes, or if she would
undertake to support her own minor childron and pay the
taxes on their part of the land, the report of the commissioners

might be confirmed. Both these propositions she declined, and
Mr. Cooper withdrew from the case,

It was then proposed that she should have the two-thirds (?)"
set apart for the children, and they would take the one-third (7
set apart to her, which proposition she ulso declined. I per-

(':OIVO however, that none but the latter proposition is contained:
in the record.

‘ Mr. Cooper. made tl_)e heirs, and not the widow, petitioners, -
because a portion of them were non-residents (one living in Ore-
gon) and some were minors and could not consent, nor could a
default be taken against them, and he was desirous of avoiding

the expense .and delay in obtaining service on them, and, also,
full proof against-them.

'3

There was-evidence, on the trial of the -motion to set aside
the assignment of dower, proving né:u'ly all the facts .set forth
Jdn the statement signed by me, but from the same motive of
cconomy, they were.embodied in said statement, and copied
into, the record without objection of the said Mauning, - who
scrutanized said Dbill before it was signed. Every affirmative
fact, in said statement, was proved either by documents or wit-
nesses—mostly by Smith Frye, who had lived in the neighbor-
hood for many years. The only facts testified to by me, .were
of a negative character and are on page 21, and marked in pen-
«cil with a bracket.

*

The question of law, arising in this case, is attempted to be
.evaded, by an assertion that no motion was made to.sct aside
the assignment of dower. If all that was done does not appear
in the cumbrous manner indicated by the English forms of the
dark ages, the fact may still plainly enough appearto a sensiblo
judge of the nincteenth century. At the bottom of the fifteenth
page it is stated that certain evidence was introduced ““on the
trial of the above entitled cause, upon the motion of the said
plaintiff, to set aside the report of the commissioners assigning
-to said defendant her dower in said premises.”

And on page 27th, the bill of exceptions says ‘‘ Afterwards
and on the {rial of said motion, suid plaintiff put upon the files of
-said count the following paper :”

And on page 28th, ‘ No other evidence was given to the
court in the case.” What case? manifestly ‘“ The above enti-
tled cause upon the motion of the said plaintiff to set aside”
said report.

I commend to this Hon. Court and the gentlemen, the follow-
ing from the opinion of the court in the case of Armstrong vs.
Armstrong, 2 Mylne & Kcene, 45, ““ There-were times when the
courts took a delight in vain subtleties, and absurd refinements,
ag if their duty was, what certainly was -their frequent object
.rather to show their ingenuity than to get at the truth, and to
astonish ordinary minds by coniing at unexpected conclusions,
founded.on bare possibilities, rather than satisfy the justice of

-
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ihe case, by deciding as all mankind besides would decide un-
doubtingly.” * Iappily we have out-lived these follies, the
pride of the olden times, and the dark ages. Judges are now
‘content tp see things as other men see them.”

Defendant’s counsel would have the court disregard the bilj
of exceptions, because it eze;pts to nothing.  He seems to have
been misled by the sound of the name, and to! have forgotten
what the court said in the case of Lowe vs. Moss, 12 1Il. 478,
that ““ The object of a bill of exceptions is to plage upon the
record some fact or ruling of the court, svhich Wo_uld not appear
without it.”

The word folio originally meant a leaf. Afterwards a sheet
of paper, and now a certain number of words that may be writ-
ten on a sheet of paper. IfI should say a certain document
contained so many folios, andthe gentleman should object that
there were no leaves in it, he would be no more captious than
he is in objecting that this is not a bill of exceptions hecause it
.excepts to nothing.

In chancery proceedings there is no such thing as abill of ex-
.ceptions, according to the ancient common law sense of the
term : yet since our evidence, in chancery cases, by statute,
may be taken ore fenus, on the trial, the statement containing
the evidence, for waut of a better name may be called a bill of
.exceptions; but if the gentleman prefersit, I will call it ““a
«certificate of the Judge. In the case of White vs. Morrisop
.l al. 11th 111, 365, tke courtsaid, when this statute is acted on
the testimony of the witnesses, or the facts proved by them,
;ought still to sppear on the record. It may be statedin the de-

cree, orina bill of exceptions; in a certificate of the Judge, or in
.a master’s report.”

Thereport of the commissioners .contains enough to show
that the assignment of dower was not on right principles. In-
stead of showing that they assigned said dower accordingto the
profits of said lands they did it according to ‘“ quality and
quantity” without any reference to the profits.

1 havg gxamined all the guthorities referred to on pages 2 and

S

8 .of defendant’s brief, and find that with the cxception of the

case of White vs. Morrison, above quoted, not one of them hag
any reference to a case like the one under consideration, and
that case contains the law as I nnderstand it.

Thereal questions in the caseare these, is there any dower in
wild and uaimproved lands, which yield no revenue, but are sub.
ject to aheavy tax. Secondly, if there is, is it justto give the

widow all those which yield an income and leave to the children

those which yield no income, but are subject to a heavy tax?

These questions I have so presented in my brief, that they re-
main unanswered, and are as 1 conceive unanswerabie. Instead
of endeavoring to answer my argufncnt, Mr. Manning takes up
a large portion of the document called his argument in making
statements altogether gratuitous, untrue and slanderous, with
regard to myself. The charituble motives above referred to,
inclined me to pass by all this without notice, but justice to my-
self, my children, and the cause of truth, scems to require that
an unqualified negative at least, should accompany charges ap-
parently so base and certainly unfounded. '

The following are contradictions of statements that are un-
true, and have nothing in the record norin the universe to sus-
tain them. 4

1st. It is not true that many of thelands were prairielands,
and so situated as to be valuable for present use. They were
nearly all timber lands, and situatedin a prairie country where
their principle value consisted in the timber.

2d. Itisnot true that one of these tracts of land is worth
$300 .per acre.

3d. It is not true that said land could be leased for out-lots and
residences. 1t is too far from the city to be worth a dime for that
purpose as the accompanying plat will show but the heirs are
perfeotly willing that she shall use.it for that or any other pur-
pose till they all become of age, if she will pay the taxes.

4th. It is not true that eitherin my argument, or the state-
ment of facts, is there anything malicjous said about said de-

fendant.
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5th. Tt ‘is not true that deceased left an estate worth
<8100 000, nor the half that sum.

6th. Tt is not true that she raised Mrs. Ballance, or had any
hand in that interesting operation.

Tth. It is not true that deccased came to Illinois poor. He
brought more actual cash with him than any one I know of,
who came in those carly times.

Sth. It is not true that defendant did more than her husband
in accumulating his property. Neither of them did any thing
towards making it except in the way of the rise of property and
nearly all of that was procured through my services, as herein
after wentivned.  They were both industrious people, and .eagh
did a faithful share towards supporting a large family. Although
Le was somewhat lame, he was a good farmer, and was industri-
ous in superintending his farm. She like other good house-
wives, tuking care of her children and house-hold affairs.

Itis not true that I spoke contemptuously with regard to de-
fendants ““ old wheel” or anything else pertaining to her. 1
have treated her with,uniform kindness, and respect, and have
always endeavored to act the part of a peace-maker between
her and the older children. Aye, and between her and her hus-
band.

10th. It is not true that $30.000 worth of these wild lands
would yield an annual sum of $1500 to $2000, nor any other
;-sum beyond the taxes. A

Itis not true that I dictated the will. It was concocted and
made up between her and her son Joseph, with the consent, (I
presume, of the deceased : not only without consulting me, but
when the family physician notified her that her husband would
.soon die, and advised her to send for me to write his will, she
replied that she did not want me, and sent for one Chauncy
Wood for that purpose.

12th. It is not true that the deed to a lot in Peoria, was made

to defendant, in consideration ot $1,100 obtained from her
father’s estate.

3th. Itis not true that I never aided in accumulating said
property. Said deceased was unacquainted with law and land
titles. I was a lawyer by profession, and was acquainted with
Allinois land titles, and for more than twenty years transacted

i

his‘legal businéss] without fee or reward. All his purchases of
land except one tract that he bought during my absence from
Peoria, and one tract bought before I married his daughter, were”
made by me, or with my advice. So little did he know of the-
trickery and devices of sharpers , that the tract bought in my’
absence was sold to him in this manner. Two land agents and
partners, acted in concert, but the one as the agentof the owner
and the other as the friend of the deceased. The one persuaded
the owner, that it would be so great a bargain to sell the tract
for $1200, that he could afford to pay him alarge fee for selling
it. The other persuaded the deceased that to obtain the land at
that price, would be so great a bargain, that he could afford to
pay him a good fee to get it at that price. The purchase was
made, and said agents gota fee from each party. But after half
the moncy was paid, the deceased became so thoroughly con-
vinced of the badness of the bargain, that he employed me to
offer to the vender to give up the land, and lose all he had paid,
but the vender would not accept the offer, but exacted the whole
sum. -

Whatever any of these lands are worth; over and above the
trifling sum which they cost, except the tracts aforesaid, is due
entirely to my gratuitous exertions. The tract of land the de-
ceased gave to his son John C. Schuebly, and for which he has
to account in the settlement of the estate,-was obtained by me
in this wise:" Like most of the lands in the military tract, it
had two titles to it. I bought one for, [ believe;$600, and had
him go into possession. Afterwards the owner of the other
title, finding that it had been bought by me, and possession had
been taken, under my advise, knocked under, and sold to me his
title for $100, whereas under other circumstances it could not
have been bought for less than $500. The forty acre tract that
the will provided should be'sold to educate th.e minors, was by
my management obtained for $280, although it was then worth
and could have been sold at auction for $1200. Said tract that-
said Manning says is worth $300 per acre, or $48,000 for the-
whole, was obtained by me in this wise: There was two t1tle§ to
it, both of which were defective, aud either being out of posses-
sion could not disposses the other. I determined which of these.
titles was the better titla, in equity, and traveled one hundred+
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dnd thirty miles on horse-back to buy it, and bought it for 4
few hundred dollars and advised possession to be taken, which
was done.

These proceedings gave rise to litigation that lasted for some-
time—perhaps two years—but I finely established the title in
my father-in-law. And neither for this service, nor any other
Tever rendered him did I ever demand or receive any compen-
sation whatever. i

For all this it scems I receive no gratitude. No reward but-
that of an approving conscience. If the.defendant whose family
owes the most they are worth, to my kind assistance,
could induce a man when as (I charitably presume) he was not
himself, to put forth the unkind and antrue statements her ats
torney has made with fegard fo me, I have no recrimination to
make.

Hilliard in his treatisc’ on real property vol. 1, p. 141, sec. 12,
collects all the authorities on both sides and from them deduces the
rule thatif underthelaw and circumstances of the case, the widow
may cut down trees, she may be endowed of wild and unculti:
lands, but otherwise not. I suppose the court will take notice
of the fact that Illinois is a pmirib country, and that conse-
quently to cut down a forest in the immediate vecinity of a flour-
ishing city, standing in a prairie, would be an act of waste,
1t is admitted that the E. hf. of sec. 27, T. 9 N., 7 L. and the
N. W. of 384, in the same township, are covered with timber.
Now if the widow could not be endowed of these tracts, I
submit that they should notbe set apart to the heirs, at their ap-
praised value, in lieu of appraised lands granted to her.

Now the object of dower is'support; not only the support of
the widow, but also the support of the childreu. If the chil-
dren take the whole, who is to support the widow? or if the
widow takes the'ivhole, who is to support the children? A"
widow is not bound to support her children, who own wild lands,
but she may make out abill against them for their food, cloth-
ing"and tuition, and procure it to be allowed by the court of pro-
bat(;, and l_m\'c their land sold, and buy'it in at a nominal price’
and-thus disinherit the heirs.

C. BALLANCE-
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IN THE SUPREME COURT OF L{LLINOIS.
April Term, 4. D., 1860, |

JOIIN C. SCONEBLY, axp OTHERS,
ITerrs AT Law oF
HENRY SCIINEBLY, Dec'd. Error o Promia Couxry.
versus [ .

ELIZABETH M. SCHNEBLY.

This was a petition filed in the Peoria Circuit Counrt, by the
heirs at law of Ilenry Schnebly deceased, to have his widow’s
dower assigned to her. The petition sets forth in substance that
Itenry Schnebly died on {he fourth day of August. 1858,lcaving
the defendant, Blizabeth M. Schuebly his widow, and the peti-
tioners (along list) his heirs at law : all of whom are of age ex-
cept  Tryphena C. Schnebly, Calvin Selmebly,  Elizabeth I,
Schnebly and Ann Louisa Schnebly : and that ITugh W. Rey-
nolds was the legally appointed guardian of the minors.

That said Henry, before his death, made his last will and tes-
tament, which was duly proved and admitted to prohate, but
that the widow in due form renounced all claims under said will,
and clected to take her dower, in hor husbands estate, in licu
thereof.

Further that said Ienry Schnebly was possessed during cov-
erlure, and died seized in fee simple, of the following described
lands and real estate, in all of which the said widow is entitled
to her dower, or estate of one third part thereof, during her nat-
ural life, to wit

N. E. qr. of Scc. 17 T. 11 N, 4 B.—WW. Zz of N. W of Sce.
4T.IIN.R. 6.—E. 2 N. B.Scc. 9, T.9N. R. 8 B—S. .
See. 21 T.9N. R. 8 E.—N. E. Sce. 27, T.9N.R. 8 B—E L of
N. W.'Sec: 27, T.9'N. R, 8 .—N. L. qvof S. W, qr Sce. 27
T.9N. 8E.—N. W. Scc. 34, T. 9 N. R. 8 E.—N. W. qr of
Sec. 20, T. 10 N. R. 8 B.—All of {he fourth principal meridian.
Titles supposed to be perfect.

That he also had certain tax titles, that are supposed to be of
“no assignable value.”

That petitioners and said widow are {he only persons interes-
ted in said estate.

Prayer that said widow may be made defendant, and that her
dower be assigned.

To the petition arc attached as exhibits {he widows renuncia-
tion of all right to take under said will, also letters of guardian-
ship to H. W. Reynolds, which as {here is no dispute about
them I deem unnecessary to be inserted or abstracted here.
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The widow answered admitting the truth of the allegations of
the petition, and joined in the prayer that her dower might be
sct off to her.

On the 9th of December, 1858, a decree was made appointing
Jacob Darst, Tobias S. Bradley and William M. Dodge, Com-
missioners, to assign to said widow her dower in said lands.

Said Commissioners, on the 111h day of March, 1855, reported

- to the Court that they had set apart to said widow, in licu of

lier dower, in all of said property : ““ the Bast half of the north-
west quarter of section twenty-seven, in Township nine North,
of range cight Last, and also cighty-cight acres off' the West
side of the northeast quarter of said section.” They add to
the description, ‘“including the residence and homestead of ler
late husband, at the time of his decease.”’

A motion was made by the vetitioners, to set asidethe report
of the Commissioners, and in support of that motion, the fol-
ing statement of facts, sworn to and not disputed was sulimit-
ted to the Court, to wit: Ilenry Schnebly died on the 4th of
August, 1858, leaving defendant his widow, and plaintifis his
heirs at law.  Before dying, he made the following will (which
was proved and admitted to record, on the 17th day of August,
1858,) to wit: 3

“In the name of God, Amen, I, Ilenvy Schnebly, being
sound in mind, but feeble in body, and impressed with {he
danger of a speedy dissolution, do make and ordain this my last
will and testament, to wit: X

Item Ist. T desive that all my just debts be paid. out of the
first money that comes into the hands of my administrators.

3d. T will that the northeast quarter of section twenfy-seven,
and the-East half of the northwest quarter of {he same section,
in township No. nine North of range No. cight East, of the 4{h
principal meridim, together with all houses and other improve-
ments and appurtenances of every kind thercunto appertaining,
shall be possessed and occupied by my belaved wife, Elizabeth,
for and during her natural life, upon the condition {hat she shall
raise, and in all respects properly bring up my children that are
now under age; and the better to enable her {o perform ilis
sacred daty, T also give and bequeath to her three horses, such
as she shall select of those I now have, six cows, in like man-
ner to be selected.  All the sheep and hogs 1 now own, one
wagon, the family carriage, such farming utensils and hauTlats
as she may want of those belonging to me. Al my houschold
and kitchen furniture, and a musical instrument called a melo-
deon.

4th. It is my desire that my children, Tryphena, Calvin, Eli-
zabeth and Louisa, shall make their homes with their mother,
but that they be well educated, and if need be, for that purpose,
that they be sent to any good institution abroad. My ¢
daughter Tryphena 1 desire shall continue one ye
seminary at Steubenville.

said
arlonger at the
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. 5th. I'or the purpose of defraying the expenses of educating
said four children, I desire-and hereby authorize and empower
my administrator to sell, upon such terms ‘of payment as he
may judge to be for the best interest of said children, and at
public vendue, after having advertised the same for thirty days,
in some public newspaper published in Peoria, the northeast of
the southwest quarter, of section twenty-seven, in said town-
ship : and the money arising from said sale (after defraying the
‘expenses of one year's schooling of said Tryphena), shall be
used by the guardian or guardians of said other children, under
the direction of the County Court, of Peoria county, for their
education, so far as necessary. And the balance, of the price
of said land, if any be left, shall return to and compose a part
of my gencral estate.

6th. I will that as to all and every part of my estate, not
above provided for, that the laws of descent of the State of
Illinois, shall have their full and entire eflect the same
as though I had died intestate. Provided, however, that so far
as my said wife is concerned, the above provisions, if accepted
by her, shall be in full of her right of dower.

7th. I have a book of accounts, in which I have charged
sundry of my children advances heretofore made to them. It
is my will, that when a division of my property is made, that
all such advances be taken into hotch pot andthose of my heirs be
charged with so much charged on account of their proportions.
In witness of all which, I have hereunto set my hand and seal,
this 2nd day of August, 1858. II. SCHNEBLY, (L.s.)

In presence of C. C. Woop, Jonx S. KELLER.

On the 25th of August, 1858, John C. Schnebly and Jona-
than K. Cooper were appointed administrators, with the will
annexed, of lis estate.

On the 13th of November, 1858, the widow filed her relin-
quishment under the will.

On the 11th day of November, 1858, II. W. Reynolds was
appointed guardian for the minor heirs.

On the 14th day of March, 1859, the Commissioners filed
their report, in which they gave the widow the East half north-
west twenty-seven, township nine North range cight Last, and
cight acres of the cast half, and the West half of the northeast
of same section. All the improved land belonging to the estate
which can yield an income is included in the part assigned to
said widow except a portion of the forty acre tract which has
been set apart, and is now advertised to be sold to educate
minor children, and a few acres (perhaps twenty) which have
been put into a state of cultivation on the northwest quarter of
gection twenty, of township ten North, of range eight BEast of
the fourth principal meridian. All the rest of the real estate,
except an acre or two on said section 34, is wild unimproved
land, yielding no revenue, but subject to a large annual tax.
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The West half of the northeast quarter of section twenty-
seven, township nine north range cight Bast, is in a high state of
cultivation, having on it a large and well finished brick dwelling
house, and a large frame barn and some outhouses. Also a well
and two large brick cisterns for rain-water. Also an orchard
of bearing fruit trees.

The East half of the northwest quarter of section twenty-
seven, is divided from the last tract by a highway. It is also
improved, by having about thirty-one acres of it cleared and
fenced, and about eleven acres of the cleared part, set in grass
for a meadow ; but there are no buildings on it, except that in
the southeast corner there is a district school house.

It was in the dwelling house on the said West half of the
northeast quarter, that the deceased lived, and in which he died.
This tract was heavily covered with wood and timber, but it has
been nearly all cleared, and put into a high state of cultivation,
by the deceased. This half quarter section, and the East half
of the northeast of sec. twenty-seven form one quarter section,
with no road or fence between them, but both constitute part
and parcel of the same farm, and of the homestead of the de-
ceased. The East half is mostly wood, well calculated for pas-
ture, but the fence between the two half quarters was not built
with reference to the line between them, but was run in such a
manner that a long strip (perhaps, in amount, three acres), of
the Bast half has been enclosed, cleared, and for many years

cultivated with the rest of the farm.

The West half of the northeast of twenty-seven, is worth
about four hundred dollars per year. The East half of the
northwest quarter of section twenty-seven is worth about one
hundred and fiftecen dollars per year. A field on the quarter
scction in ten North of range eight cast, is worth about sixty
dollars per year. An inclosure of an acre or two, on section
thirty four, may be worth six dollars, certainly not more than
ten dollars per year. A lot in the city of Peoria, which is
worth about three thousand dollars, and Yields one hundred dol-
lars annual rent, free of taxes, (which amount to about
seven dollars) and the West half of the S, W
five township eleven North, of range six I
principal meridian were for many year:
Henry Schoebly, but before his death [,
n1:11§'c a deed ({l both s:.ud picces of property to her son Joseph
S. Schnebly, in trust for her use and benefit, which deed was
not recorded until the 25th of August, 1858.

thirty-
-quarter of section
ast, of the fourth
s the property of said
is wife procured him to

Said deceased left fourteen chidren, his widow being his scc-
ond wife and being much younger than he, is the mothe
en of his youngest childven. John C. Schnebly, Julia Ballance,
David J. Schnebly, George W, Schnebly, James II. Schnebly,

Susan E. Edwards, and Amanda R. Reed are children of his
former wife, and are all of age.

r of sev-

I'know of no one who ever saw said deed before the death of
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said deceased, and suppose no one ever did sce it belore, except
the grantors and grantee, and the officer who wrote it. I am
sure no one of said older children ever saw it, before his death.

I know of no one who had ever seen said book, which is re-
ferred to in said will and made part of it, before the death of said
dececased. T know that I who am one of his heirs, never saw it
before his will was written. 1 further know that it ought nev-
er to have seen the light, if for nc other reason, because I who
never owned a negro in my life, am charged in said book for one
several hundred dollars.

The appraisement bill of said estate marked (A.) A bill of
such property as the appraisers report the widow ought to have
marked (B.) A list of such property as the widow selected at
the appraisement, marked (C,) and the sale bill marked (D,) are
all hereunto attached and prayed to be made a part hercof.

The above bills are omitted here, because they would oceupy
much space, and if the court should deem them material it will
be but little trouble, with the aid of the following references,
to turn to them.

On the second day of July 1859 the court overruled said mo-
tion and made a decree establishing said report.

At the trial a proposition, in writing, was made on the part
of the heirs, to settle the controversy by giving tiie widow the
two thirds, set apart to them, for the one third set apart to her,
which proposition was not acceeded to and the trial progress-
ed.

After said decree was pronounced an order was made allow-
ing an appeal, by the filing of an appeal bond, by Charles Bal-
lance and John C. Schnebly; but thisis deemed immaterial, and
omitted in the record.

By the time your Honors have read this abstract you are no
doubt ready to exclaim, “It is the old story of the officers of the
court sympathising with, and aiding a widow, the mother of a
younger set of children to cheat the older children out of their
share of the estate; and your ITonors are no doubt lead to the
conclusion that it is to protect the latter I appear before you.
Nothing however is further from the truth, T am aware that a
second wife can usually wheedle a superanuated husband, and
him set against his own offspring, and that she generally is not
only inclined to cheat the older children out of their Just rights,
but in any effort of this kind she always has the sympathy and
aid of judges, jurors, commissioners, and in fact, of all who are
men. Knowing this so well T would not have had the temerity
to appear against this widow, for my own protection, or for the
protection of therights of any of the older children, I appear
for the minor heirs—to protect this woman’s children, against
their mother. But for their sakes, she might have carried off
the whole estate, and I would not have interfered.

And such was my reluctance to appear in this controversy
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that I offered. 1st. That she might take for her dower -the two
thirds, set apart to the heirs in lieu of what the commissioners

set apart to her as one third. 2d. If she would give up the field
on the other side of the highway, which was not given her by
the will, that it might be rented for money to pdy the taxes, on

the unimproved land, I would with-draw my opposition. 3rd.
If she would obligate herself to feed and clothe her own infant
children and pay the taxes, on their part of the land, until they
were of age, she might have all the commissioners had given
her; but to none of the propositions would she accede. The
first of these propositions, I perceive is in the record, but the
others are not.

As the case now stands, the widow after clandestinely procu-
ing from the old gentleman, before his death, a deed for a valu-
able lot in the centre of the City of Peoria, and a tract of land
in the country, she has been permitted to swallow up the whole
of the personal estate, leaving nothing to feed, clothe and edu-
cate the minors, and pay the taxes on their real estate, and by
giving her virtually all the real estate, that is capable of yield-
ing a revenue, and giving the children wild lands yielding no
revenue, but on which heavy taxes are annually assessed, the
result may be, that said lands will be sold for the taxes, or for
their food and clothing, or both.

But am-1 to be told that the widow having all the property,
and woman’s affection for her offspring, they are safe ? But sup-
pose she should marry, what gnarrantee have we that the step-
father would not charge the children for their support, and have
their lands sold to pay the bills, and he himself the purchaser,
at a nominal prices, and when he had secured their lands, turn
them out of doors.

That the widow has swallowed up all the personality and how
she did it, will appear by comparing the value the appraisers
put upon the property, belonging to the family, and to which
they had been used, and with which they had no doubt been sat-
isfied (See page 23) with the list of things the appraisers say
she ought to have to support the family in proper dignity.—
(See page 24.) For example. The four best beds are put at
$ 80. but such as she ought to have at $100, the cook stove
and kitchen furniture, with which the family has got along very
well, were appraised at $25, but such as they henceforth were
to have, were worth $200, the spinning wheel, with which she
previously spun her flax, was appraised at one dollar, but
such as she ought to have, at five dollars. She had, it secems,
never had aloom, but now she is to have one worth § 15. She
had had no cards, but now she is to have a pair worth a dollar.
The stoves she had always found sufficient to warm the house
(four in number) were all appraised at but $ 15, but now she is
to have a single one worth $25. The wearing apparel on hand,
was appraised at nothing, but the administrators are now to fur-
nish her $300, worth. The cows the family had on hand, were
appraised at from $12 to $16, but now she is to have cows
worth $25.  IIer saddle and bridle on hand they permit her to
take without appraisement, but give her another worth $15.—
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The provisions on hand she gets without appraisement, but in
addition the appraisers give her $200 worth. The sheep on hand
were appraised at $1,50 per head, but those she ought to have

at $2,25. No price was put on the fuel on hand, but $50, al-
lowed her to buy fuel, &c.

By this process they bring the estate indebted to her for things
necessury, to the amount of $1,158. (See page 25.) Then she
is permitted to select all the best of the property at the above
nominal prices, to the above amount. (See page 26.) The re-
fuse that she left was sold for § 861,75 (See page 27) one third
of this, she got as dower, and the residue was swallowed up (as
I have been informed) in administration and probate fees, fune-
ral expenses &c. Not one cent of it have the heirs received.

It is not denied that is was the design of the commissioners
to give the widow all the improved land, that could yield an in-
come, and give to the heirs the wild land that could yield no in-
come but which requires a large yearly disbursement to pay
taxes. The homestead was on the N. E. of Secc. 27. The will
gave this and no more to the widow, but that upon condition
that she support the minor children. The commissioners gave
her the improved part of it, leaving the unimproved part of it,
to the heirs, and in lieu of that they gave her the improved
eighty, beyond the highway, and that too discharged of the obli-
gation to support the minors.

Now after this much premised, I take these positions.

Ist. This whole proceeding is at first blush fraudulent and
void. Ifany circuit judge, sitting as a chancelor, will permit
so plain a fraud to be perpetrated, in his presence—will permit
the children of a wealthy man through the machinery of a court
of justice to be swindled out of their patrimony, and cast penny-
less upon the world, a prompt decision of this court.ought to
teach the world that the orphan child has still a fiiend on
earth.

2d. It was wrong, after the widow had relinquished her rights,
under the will to deem the will in force in regard to the tract
that the will provided should be sold to raise money to educate
the younger children, and give the widow a greater amount of
dower out of other lands, in consequence thereof. The will was
a bargain tendered to the widow, that if she would, in lieu of
the dower the law would give her, accept the homestead as her
share, and raise the minor children, she should have said tract
of land to raise funds to educate them. She repudiated the
offer, made to her and claimed under the law; yet the commis-
sioners appointed to assign her dower, treated said tract as be-
yond their reach, and endowed her of otherlands in lieu thereof.

38d. But the third and great point in this case, is this, I hold
that, in Illinois, there is no dower in wild land. The object and
whole intent of dower is support, and no support can be got
from wild lands except by an act of waste, that would forfeit the
estate. This is the general rule everywhere; a few exceptions
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may be found such as where a forest of pines are kept for gath-
ering rosin or turpentine, or a grove of sugar maples for the

purpose of making sugar, but none of these exceptions apply in
Illinois.

This state was from the hand of nature, in the same-situation
of England, and the older State after ages have been spent in
clearing off the timber, and putting the land in a state of culti-
vation, so that here as there, to destroy timber is prima facie
waste. Mr. Schnebly, emigrating from a state where timber
was valuable, selected and purchased heavily timbered land, in
the neighborhood of Peoria, and only cleared so much as was
necessary to support his family, and left the rest as a legacy to
his children. The homestead he gave to his wife upon the con-
dition that she would feed and clothe the younger children. A
portion of the improved land he left, by his will, to the heirs, to
enable them to pay the taxes on the wild land, until the minors
should become of age and a division take place; and now the
question is whether in assigning dower you are to be governed
‘by the profits, that may be obtained from the land, or the price for
which it might be sold ; and whether you may give the widow
all the'income, and leave the children to starve. In the case of
Connor vs. Shepherd, 8 Ohio 160, the court say ‘It is well under-
stood by the common law, and the principle has been repeatedly
settled in this Court, that the dower of the widow is not to be
assigned so as to give her one third of the land in quantity, but
so that she may enjoy one third of the rentsand profits or income
of the estate. Now of a lot of wild land, not connected with a
cultivated farm, there are no rents and profits. On the contrary

it is an expense to the owner by reason of the taxes.”

In the case of Leonard vs. Leonard, 4 Mass. 533, the Courtsay :
“In the assignment of dower, Commissioners are to regard the
rents and profits only, of the several parcels of the estate, out
of which the dower is to be assigned. When they have ascer-
tained the annual income of the whole estate, they ought to set
off to the widow such a part as will yield her one third part of
such income, in parcels best calculated to the convenience of
herself and the heirs.  The rule is adopted equally to protect
widows from having an unproductive part of estates assigned
them, and to guard heirs from being left, during the life of the
widow, without the meaus of support.”” See, also, Webb vs.
Townsend, 1 Pick. 21, and White vs. Willis, 7 Pick. 144..

But the case of Allen vs. McCoy, 8 Ohio, from 418 to 494,
has been relied upon, as conclusive against me, in this case.
Nothing is further from the fact. IFirst, That case is not good
authority of anything, because Judge Hitchcock dissented and
gave stronger reasons for his dissent, than the majority did for
their opinion.

2d. That decision is not only contrary to all the common
law decisions, and the current of American decisions, but con-
trary to all the Ohio decisions, except one previous to that time.
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8d. The question ou which this case depends was neither dis-
cussed nor decided in that case. That case was briefly this, Mr.
Allen, a non-resident, speculator, in 1801, bought large quanti-
ties of wild lands. in Ohio. In 1803 he married, In 1805 he
conveyed the lands, without his wife Jjoining in the conveyance,
and in 1809 he died. Neither he nor his wife ever saw the land.
Through the energy and acuteness of Allen’s vendees, the Cap-
itol of Ohio was placed on one of these iracts, and the tract
itself cut up into city lots, and the flourishing city of Columbus
built, in part, on it. Lot 264 was in the heart of the city, and
was covered with large and costly buildings, made by the
defendant. Twenty-cight years after the death of her husband,
the widow brought suit for her dower in this lot, and the ques-
tion was not whether she was entitled to dower, but whether in
assigning the dower, the commissioners should be governed by
the value of the property, when the dower accrued, or whether
she might lie by for more than a quarter of a century, until mil-
lions of dollars had been expended on the land, and then ask
that her dower be assessed according to the valuation at that
time. But here no such question arvises.  IHere are no lackes
on the part of any one. As the widow did not immediately ask
to have her dower set off, the heirs petitioned in her behalf, Tt
is not a question here as to when the appraisement ought to be
made. We agree as to that, but the question is wha! shall be
appraised.  We say the rents and profits; our opponents say
the land itself. This point, however, we are willing to yield,
provided they will give us some of the improved land—enough to
pay the taxes on the timber.  We insist, however, that by law,
we are entitled to two thirds of the improved land.

But I was asked, in the Court below, with an air of triumph,
“ May the widow not cut prairie grass, and if she may cut prai-
rie grass, may she not be endowed of praivic land.” I answer,
if she can find any prairie land, belonging to the estate, she may
not only cut the grass off'a third part of it, but all of it; and
she may not only have dower in a third of it, but in all of it.
She may have as much of it as she will pay the taxes on.
Not only so, I would be willing to buy all the praivie land my
means would enable me to. and give it to any one, for life, who
would pay the taxes, for the privilege of mowing it.  The rule

is that prairvie grass is of no value; its value is certainly not
equal to the taxes; but if a case can be shown where the right
“fo cut grass, on a tract of land, will bring more than the taxes,
an exception to the rule has arisen, and the widow is cntitled to
one-third of all it will bring, over and above the taxes.

1t has been said our Statute is the same as that of Olio, and
of course should receive the same construction. Suppose I
admit our Statute to be the same as that of Ohio, and see how
the case will stand. The case of Allen vs. McCoy was decided
in 1838. We adopted the Statute long before this. No such
construction had ever been put upon the Ohio Statute, when we
adopted it, but one directly the reverse, 8 Ohio 470. Then I
rely on the rule that when we adopt a Statute that had received
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a construction, we adopt the construction as a part of it, and a

change of construction afterwards, does not effect us. But as
have shown Dbefore, this decision is not in point.

But we are told that by the Statute, a widow is entitled to
claim dower of all her husband lands. Granted; but supposec
she finds a piece of land that has no dower in it, a tract that pays
a large tax but yiclds no rent.- What is she to do? If she
wants it she can have it, but she surely cannot turn every such
one over to the heirs, and take only those that yield a revenue.
The heirs are as much entitled to two-thirds of the profits, as
she is to one third. Then why give her all 7

When a man dies leaving, as in this case, fourteen living chil-
dren, the law that gives one member of his family one third of all
his property, and the fourteen only the two-thirds, or to her
seven times as much as to any other one, is monstrously unjust;
but when that one is permitted by the machinery of a Court of
Jjustice to take it all—even to snatch from the mouths of her own
infant children, the bread prepared by the sweat of the brow of
their aged father, the iniquity becomes intolerable.

CHARLES BALLANCE,
For Plaintif.







IN THE SUPREMT COURT OF ILLINOIS.
April Term, A. D., 1860.

JOIN (. SCONEBLY, axp OTHERS,
ITEmrs AT Law op
HENRY SCINEBLY, Dec'd. Error o Proria Counry.
versus

ELIZABETH M. SCHNEBLY.

This was a petition: filed in the Peoria Circuit Court, by the
heirs at law of Henry Schnebly deceased, to have his widow's
dower assigned to her, The petition sets forth in substance that
Henry Schnebly died on the fourth day of August, 1858 leaving
the defendant, Blizabetl M. Schunebly his widow, and the peti-
tioners (along list) his heirs at law : al] of whom are of age ex-
cept  Tryphena C. Schnebly, Calvin Schuebly, Elizabetlh E.
Sclmebly and Ann Louisa Schnebly : and that ITugh W. Rey-
nolds was the legally appointed guardian of the minops.

That said Henry, before his death, made his Tast will and tes-
tament, which was duly proved and admitted to probate, Lut
that the widow in due form renounced all claims under said will,
and clected to take her dower, in her husbands estate, in lieu
thereof,

Further that said Henry Schnebly was possessed during cov-
erture, and died seized in fee simple, of the following deseribed
lands and real estate, in all of which the said widow is entitled
to her dower, or estate of one thivd part thereof, during her nat-
ural life, to wit

N. B. qr. of: Sec. I T. 11 N, 4 E—W. I of N. W of See.
ANTESTITENSR NG e £ N. B. Scc. 9, .9 N. R. 8 E.—S. L.
Sec. 21 T.9N. R. 8 E.—N. L. Sce. 27, T. 9N, R. 8 E—E  of
N. W. Sec. 27, T. 9 N. R. 8 E—N.E. qrof S. W. qr Sce, 27
T.9 N. 8 B.—N. W. See. 34, T. 9 N. R. 8 L.—N. w. qr of
Sec. 20, T. 10 N. R. 8 E.—All of the fourth principal meridian,
Titles supposed to be perfect. :

That he also had certain tax titles, that are supposed to be of
“no assignable value,”’

That petitioners and said widow are the only persons interes-
ted in said estate.

Prayer that said widow may be made defendant, ang that her
dower be assigned.

To the petition are attached as exhibits the widows renuncia-
tion of all right to take under said will, also lettors of guardian-
ship to II. W. Reynolds, which as there is no dispute about
them I deem unnecessary to be inserted oy abstracted here.
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The widow answered admitting the trath of the allegations of
the petition, and Joined in the prayer that her dower might be
set off to her.

On the 9th of December, 1858, o decree was made appointing
Jacob Darst, Tobias S. Bradley and Willian, M. Dodge, Com-
missioners, to assign to said widow her dower in said lands,

Said Commissioners, on {he L1th day of March, 1855, reported
to the Court that they had set apart to said widow, in lien of
lier dower, in all of said property : “ {he Bast half of {he north-
west quarter of section twenty-seven, in Township nine North,
of range cight East, and also cighty-cight acres off the West
side of the northeast quarter of said secetion,”” They add to
the deseription, ¢ including the residence and homestead of her
late hushand, at the time of his decease,”’

A motion was made by the betitioners, to set aside the report
of the Commissioners, and in support of that motion, the fol-
ing statement of facts, sworn to and not disputed was sulmit-
ted to the Court, {o wit: Henry Schinebly died on {he 41h of
August, 1858, leaving defendant his widow, and plaintifls his
heirs at law.  Before dying, he made (he following will (which
was proved and admitted to record, on the 17th day of August,
1858,) to wit:

“In the name of God, Amen, I, Henry Schnch]y, being
sound in mind, bhut feeble in body, and impressed with the
danger of speedy dissolution, do make and ordain this my last
will and testament, to wit :

Item Ist. I desive that all my just debts be paid, out of the
first money that comes into the hands of my administrators:

3d. 1 will that the northeast quarter of section twenty-seven,
and the East half of he northwest quarter of the same section,
in township No. nine North of range No. cight East, of {he 4L
principal meridin, together with all houses and other improve-
ments and appurtenances of every kind thereunto appertaining,
shall be possessed and oceupied by my beloved wife, Eli'/.:lb('lh,
for and during her natural life, upon {he condition that she shal)
raise, and in al} respeets property bring Uup my children that

are
now under age; and {le better to enabie her o verform {his

liorses, such
six €ows, in like man-

sacred duty, T also give and bequeath to lier three
as she shall seleet of those I now have,

ner to be selected., All the sh(*(‘p and h()g's I now 0wn, one

wagon, the family carriage, such farming utensils ang

harness
as she may want of those belonging to me,

All my houschold
and kitchen furniture, and a musical instrument called a melo-

deon,

4th. Tt is my desire that my children, Tryphena, Calvin, Elj-
zabeth and Louisa, shall make their homes with {he
but that they be well cducated, and if need be, for {]
tliat they be sent to any good institution abre
daughter Tryphena I desire shall continue one ye
seminary at Steubenvillo,

ir mother,
at purpose,
ad. My said
arlonger at {he
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5th. For the purpose of defraying the expenses of educating
said four children, I desire and hereby authorize and empower
my administrator to sell, upon such terms of payment as he
may judge to be for the best interest of said children, and ut
publi¢ vendue, after having advertised the same for thirty days,
in some public newspaper published in Peoria, the northeast of
the southwest quarter, of section twenty-seven, in said town-
ship : and the money arising {rom said sale (after defraying the
expenses of one year’s schooling of said Tryphena), shall be
used by the guardian or guardians of said other children, under
the direction of the County Court, of Peoria county, for their
education, so far as necessary.  And the balance, of the price
of said land, if any be left, shall return to and compose a part
of my general estate.

Gth. I will that as to all and every part of my estate, not
above provided for, that the laws of descent of the State of
Illinois, shall have their full and entire effect the same
as though I had died intestate. Provided, however, that so far
as my said wife is concerned, the above provisions, if accepted
by her, shall be in full of her right of dower.,

Tth. T have a book of accounts, in which 1 have charged
sundry of my children advances heretofore made to them. 1t
is my will, that when a division of my property is made, that
all such advances be taken into hoteh potandthose of my heirs be
charged with so much ciharged on account of their proportions.
In witness of all which, I have hereunto set my hand and seal,
this 2nd day of August, 1858, H. SCHNEBLY, (L.s.)

In presence of (. C. Woon, Joax S. KeLrer.

On the 25th of August, 1858, John C. Schnebly and Jona-
than K. Cooper were appointed administrators, with the will
annexed, of his estate,

On the 13th of November, 1858, the widow filed her relin-
quishment under the will.

On the 11th day of November, 1858, H. W. Reynolds was
appointed guardian for the minor heijrs,

On the 14th day of March, 1859, the Commissioners filed
their report, in which they gave the widow the East half north-
west twenty-seven, township nine Novth range eight Bast, and
cight acres of the cast half, and the West half of the northeast
of same section.  All the improved land belonging to the estate
which can yield an income is included in the part assigned to
said widow except a portion of the forty acre tract whicl has
been set apart, and is now advertised to be sold to educate
minor children, and a few acres (perhaps twenty) whicl have
been put into a state of cultivation on the northwest quarter of
section twenty, of township ten Nof:h, of ange cight Bast of
the fourth principal meridian.  All”the rest of the real estate,
except an acre or two on said section 84, is wild unimproved
land, yielding no revenue, but subject to a large annual tax.
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The West half of the northeast quarter of section twenty-
seven, township nine north range cight East, is in a high state of
cultivation, having on it a large and well finished brick dwelling
house, and a large frame barn and some outhouses. Also a well
and two large brick cisterns for rain-water. Also an orchard
of bearing fruit trees.

The East half of the northwest quarter of section twenty-
seven, is divided from the last tract by a highway. It is also
improved, by having about thirty-one acres of it cleared and
fenced, and about eleven acres of the cleared part, set in grass
for a meadow ; but there are no buildings on it, except that in
the southeast corner there is a district school house,

It was in the dwelling house on the said West half of the
northeast quarter, that the deceased lived, and in which he died.
This tract was heavily covered with wood and timber, but it has
been nearly all cleared, and put into a high state of cultivation,
by the deceased. This half quarter section, and the East half
of the northeast of sec. twenty-seven form one quarter section,
with no road or fence between them, but both constitute part
and parcel of the same farm, and of the homestead of the de-
ceased. The East half is mostly wood, well calculated for pas-
ture, but the fence between the two-half quarters was not built
with reference to the line between them, but was run in such a
manner that a long strip (perhaps, in amount, three acres), of
the Bast half has been enclosed, cleared, and for many years

cultivated with the rest of the farm.

The West half of the northeast of twenty-seven, is worth
about four hundred dollars per year. The East half - of the
northwest quarter of scction twenty-seven is worth about one
hundred and fifteen dollars per year, A field on the quarter
scction in ten North of range cight cast, is worth about sixty
dollars per year. An inclosure of an acre or two, on section
thirty four, may be worth six dollars, certainly not more than
ten dollars per year. A lot in the city of Peoria, which is
worth about three thousand dollars, and yields one hundred dol-
lars annual rvent, free of taxes, (which amount to about thirty.
seven dollars) and the West half of the S, W. quarter of section
five township cleven North, of range six Hast, of the fourth
principal meridian were for many years the Property of gaiq
Henry Schnebly, but before his death his wife procure
make a deed of both said pieces of property to her soy
S. Schnebly, in trust for her use and benefit, w
not recorded until the 25th of August, 1858,

d him to
1 Joseph
hich deed was

Said deceased left fourteen chidren,

his widow being his sec-
ond wife and being much younger

than he, is the mother
en of his youngess children, John C. Schnebly, Julia B
David J. Schnebly, George W, Schnebly, James .
Susan E. Edwards, and Amanda R. Reed are childy
former wife, and are all of age.

of sev-
allance,
Schnebly,
en of hig

Iknow of no one who ever saw sgid deed befoy

¢ the death of
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said deceased, and suppose no one ever did sec it before, except
the grantors and grantee, and the officer who wrote it. T am
sure no one of said older children ever saw it, before his death.

I know of no one who had ever seen said book, which is re-
ferred to in said will and made part of it, before the death of said
deceased. T know that T who am one of his heirs, never saw it
before his will was written. 1 further know that it ought nev-
er to have seen the light, if for nc other reason, because I who
never owned a negro in my life, am charged in said book for one
several hundred dollars.

The appraisement bill of said estate marked (A.) A bill of
such property as the appraisers report the widow ought to have
marked (B.) A list of such property as the widow selected at
the appraisement, marked (C,) and the sale bill marked (D,) are
all hereunto attached and prayed to be made a part hereof:

The above bills are omitted here, because they would occupy
much space, and if the court should deem them material it will
be but little trouble, with the aid of the following references,
to turn to them.

On the second day of July 1859 the court overruled said mo-
tion and made a decree establishing said report.

At the trial a proposition, in writing, was made on the part
of the heirs, to settle the controversy by giving tiie widow the
two thirds, set apart to them, for the one third set apart to her,
which proposition was not acceeded to and the trial progress-

ed.

After said decree was pronounced an order was made allow-
ing an appeal, by the filing of an appeal bond, by Charles Bal-
lance and John C. Schnebly, but thisis deemed immaterial, and
omitted in the record.

By the time your Ilonors have read thisabstract you are no
doubt ready to exclaim, ‘It is the old story of the officers of the
court sympathising with, and aiding a widow, the mother of a
younger set of children to cheat the older children out of their
share of the estate: and your ITonors are no doubt lead to the
conclusion that it is to protect the' latter I appear before you.
Nothing however is further from the truth, I am aware that a
second wife can usually wheedle a superanuated husband, and
him set against his own offspring, and that she generally is not
.only inclined to cheat the older children out of their Jjust rights,
but in any effort of this kind she always has the sympathy
aid of judges, jurors, commissioners, and in fact, of all who are
men. Knowing this so well I would not have had the temerity

and

to appear against this widow, for my own protection, or for the
protection of the rights of any of the older children. I appear
for the minor heirs—to protect this woman’s children, against
their mother. But for their sakes, she might have carried off
the whole estate, and I would not have interfered.

And such was my reluctance to appear in this controy

ersy
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that I offered. 1st. That she might take for her dower the two

thirds, set apart to the heirs in lieu of what the commissioners
set apart to her as one third. 2d. If she would give up the field
on the other side of the highway, which was not given her by
the will, that it might be rented for money to pay the taxes, on
the unimproved land, I would with-draw my opposition. 3rd.
If she would obligate herself to feed and clothe her own infant
children and pay the taxes, on their part of the land, until they
were of age, she might have all the commissioners had given
her: but to none of the propositions would she accede. The
first of these propositions, I perceive is in the record, but the
others are not.

As the case now stands, the widow after clandestinely procu-
ing from the old gentleman, before his death, a deed for a valu-
able lot in the centre of the City of Peoria, and a tract of land
in the country, she has been permitted to swallow up the whole
of the personal estate, leaving nothing to feed, clothe and edu-
cate the minors, and pay the taxes on their real estate, and by
giving her virtually all the real estate, that is capable of yicld-
ing a revenue, and giving the children wild lands yielding no
revenue, but on which heavy taxes are annually assessed, the
result may be, that said lands will be sold for the taxes, or for
their food and clothing, or both.

But am 1 to be told that the widow having all the property,
and woman’s affection for her offspring, they are safe ? But sup-
pose she should marry, what gnarrantee have we that the step-
father would not charge the children for their support, and have
their lands sold to pay the bills, and he himself the purchaser,
at a nominal prices, and when he had secured their lands, turn
them out of doors.

That the widow has swallowed up all the personality and how
she did it, will appear by comparing the value the appraisers
put upon the property, belonging to the family, and to which
they had been used, and with which they had no doubt been sat-
isfied (See page 23) with the list of things the appraisers say
she ought to have to support the family in proper dignity.—
(Sce page 24.) For example. The four best beds are put at
$ 80. but such as she ought to have at $100, the cook stove
and kitchen furniture, with which the family has got along very
well, were appraised at $25, but such as they henceforth wore
to have, were worth $200, the spinning wheel, with which she

previously spun her flax, was appraised at one dollar, but
such as she ought to have, at five dollars.

She had, it seems,
never had aloom, but now she is to have one worth $15. She
had had no cards, but now she is to have a pair worth a dollar.
The stoves she had always found sufficient to warm the house
(four in number) were all appraised at but $ 15, but now she is
to have a single one worth $25. The wearing apparel on hand,
was appraised at nothing, but the administrators are now to fur-
nish her $300, worth. The cows the family had on hand, were
appraised at from $12 to $16, but now she is to have cows
worth $25.  IIer saddle and bridle on hand they permit her to
take without appraisement, but give her another worth §15.—
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- The provisions on hand she gets without appraisement, but in
addition the appraisers give her $200 worth. The sheep on hand
were appraised at $1,50 per head, but those she ought to have
at $2,25. No price was put on the fuel on hand, but $50, al-
lowed her to buy fuel, &ec.

By this process they bring the estate indebted to her for things
necessury, to the amount of $1,158. (Sce page 25.) Then she
is permitted to select all the best of the property at the above
nominal prices, to the above amount. (See page 26.) The re-
fuse that she left was sold for $ 861,75 (Sce page 27) one third
of this, she got as dower, and the residue was swallowed up (as
I have been informed) in administration and probate fees, fune-
ral expenses &c.  Not one cent of it have the heirs received.

It is not denied that is was the design of the commissioners
to give the widow all the improved land, that could yield an in-
come, and give to the heirs the wild land that could yield no in-
come but which requires a large yearly disbursement to pay
taxes. The homestead was on the N. E. of Sec. 27. The will

- gave this and no more to the widow, but that upon condition
that she support the minor children. The commissioners gave
her the improved part of it, leaving the unimproved part of it,
to the heirs, and in licu of that they gave her the improved
eighty, beyond the highway, and that too discharged of the obli-
gation to support the minors.

Now after this much premised, I take these positions.

Ist. This whole proceeding is at first blush fraudulent and
void. Ifany circuit judge, sitting as a chancelor, will permit
so plain a fraud to be perpetrated, in his presence—will permit
the children of a wealthy man through the machinery of a court
of justice to be swindled out of their patrimony, and cast penny-
less upon the world, a prompt decision of this court ought to
teach the world that the orphan child has still a friend on
earth.

2d. It was wrong, after the widow had relinquished her rights,
under the will to deem the will in force in regard to'the tract
that the will provided should be sold to raise money to educate
the younger children, and give the widow a greater amount of
dower out of other lands, in consequence thereof. The will wag
a bargain tendered to the widow, that if she would, in lHeu of
the dower the law would give her, accept the homestead as her
share, and raise the minor children, she should have said tract
of land to raise funds to educate them. She repudiated the
offer, made to her and claimed under the law; yet the commis-
sioners appointed to assign her dower, treated said tract as be-

yond their reach, and endowed her of otherlands in lieu thereof,

3d. But the third and great point in this case, is this, I hold
that, in Illinois, there is no dower in wild land. The object and
whole intent of dower is support, and no support can be got
from wild lands except by an act of waste, that would forfeit the

estate. This is the general rule everywhere; a few exceptions
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may be found such as where a forest of pines are kept for gath-
ering rosin or turpentine, or a grove of sugar maples for the
purpose of making sugar, but none of these exceptions apply in
Illinois.

This state was from the hand of nature, in the same situation
of England, and the older State after ages have been spent in
clearing off the timber, and putting the land in a state of culti-
vation, so that here as there, to destroy timber is prima facie
waste. Mr. Schnebly, emigrating from a state where timber
was valuable, sclected and purchased heavily timbered land, in
the neighborhood of Peoria, and only cleared so much as was
necessary to support his family, and left the rest as a legacy to
his children. The homestead he gave to his wife upon the con-
dition that she would feed and clothe the younger children. A
portion of the improved land he left, by his will, to the heirs, to
enable them to pay the taxes on the wild land, until the minors
should become of age and a division take place; and now the
question is whether in assigning dower you are to be governed
by the profits, that may be obtained from the land, or the price for
which it might be sold; and whether you may give the widow
all the income, and leave the children to starve. TIn the case of
Connor vs. Shepherd, 8 Ohio 160, the court say ‘It is well under-
stood by the common law, and the principle has been repeatedly
settled in this Court, that the dower of the widow is not to be
assigned so as to give her one third of the land in quantity, but
so that she may enjoy one third of the rentsand profits or income
of the estate. Now of a lot of wild land, not connected with a
cultivated farm, there are no rents and profits. On the contrary
it is an expense to the owner by reason of the taxes.”

In the case of Leonard vs. Leonard,4 Mass. 533, the Court 53y :
“In the assignment of dower, Commissioners are to regard the
rents and profits only, of the several parcels of the estate, out
of which the dower is to be assigned. When they have ascer-
tained the annual income of the whole estate, they ought to set
off to the widow such a part as will yield her one third part of
such income, in parcels best calculated to the convenience of
herself and the heirs.  The rule is adopted equally to protect
widows from having an unproductive part of estates assigned
them, and to guard heirs from being left, during the life of the
widow, without the meaus of support.”” See, also, Webb vs.
Townsend, 1 Pick. 21, and White vs. Willis, 7 Pick. 144.

gy Uass - /e dy

But the case of Allen vs. McCoy, -8 Qhio,—from 418 to 494,
has been relied upon, as conclusive against me, in this case.
Nothing is further from the fact. First, That case is not good
authority of anything, because Judge Hitchcock dissented and
gave stronger reasons for his dissent, than the majority did for
their opinion.

2d. That decision is not only contrary to all the common
law decisions, and the current of American decisions, but con-
trary to all the Ohio decisions, except one previous to that time.
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3d. The question on which this case depends was neither dis-
cussed nor decided in that case. That case was briefly this, Mr.
Allen, a non-resident, speculator, in 1801, bought l:l.r.r_:;(‘ quanti-
ties of wild lands. in Olio. Tn 1803 he married, In 1805 he
conveyed the lands, without his wile joining in the conveyance,
and in 1809 he died. Neither he nor his wife ever saw the land.
Through the energy and acuteness of Allen’s vendees, the Cap-
itol of Ohio was placed on one of these tracts, and the tract
itself cut up into city lots, and the fourishing city of Columbus
built, in part, on it. Lot 264 was in the heart of the city, and
was covered with large and costly buildings, made by the
defendant. Twenty-cight years after the death of her husband,
the widow brought suit for her dower in thislot, and the ques-
tion was not whether she was entitled to dower, but whether in
assigning the dower, the commissioners should be governed by
the value of the property. when the dower accrued, or whether
she might lie by for more than a quarter of a century, until mil-
lions of dollars had been expended on the land, and then ask
that her dower be assessed according to the valuation at that
time. But here no such question arises.  Iere are no lackes
on the part of any one. ~ As the widow did not immediately ask
to have her dower set off, the heirs petitioned in her behalf, It
is not a question here as to when the appraisement ought to be
made. We agree as to that, but the question is wha! shall be
appraised.  We say the rents and profits;  our opponents say
the land itself. This point, however, we are willing to yield,
provided they will give us some of the improved land—enough to
pay the taxes on the timber.  We insist, however, that by law,
we are entitled to two thirds of the improved land.

But I was asked, in the Court below, with an air of triumph,
“May the widow not cut prairie grass, and if she may cut prai-
rie grass, may she not be endowed of praivie land.”” 1 answer,
if she can find any prairie land, belonging to the estate, she nmay
not only cut the grass oft a third part of it, but all of it: and
she may not only have dower in a thivd of it, but in all of it.
She may have as much of it as she will pay the taxes on.
Not only so, I would be willing to buy all the praivie land my
means would enable me to. and give it to any oue, for life, who
would pay the taxes, for the privilege of mowing it.  The rule
is that prairic grass is of no value: its value is certainly not
equal to the taxes; but if’ a case can be shown where the right

to cut grass, on a tract of land, will bring more than the taxes,
an exception to the rule has arisen, and the widow is entitled to
one-third of all it will bring, over and above the taxes.

It has been said our Statute is the same as that of Ohio, and
of course should receive the same construction. Suppose 1
admit our Statute to be the same as that of Ohio, and sce how
the case will stand.  The case of Allen vs. McCoy was decided
in 1838. We adopted the Statute long before this. No such
construction had ever been put upon the Ohio Statute, when we
adopted it, but one directly the reverse, 8 Ohio 470, Then I
rely on the rule that when we adopt a Statute that had received
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a construction, we adopt the construction as a part of it, and a
change of construction aftersards, does not effect us.
have shown before, this decision is not in point.

But as

But we are told that by the Statute, a widow is entitled to
claim dower of all her husband lands. Granted; but suppose
she finds a picce of land that has no dower in it, a tract that pays
a large tax but yields no rent. What is she to do? If she
wants it she can have it, but she surely cannot turn every such
one over to the heirs, and take only those that yicld a revenue. -
The heirs are as much entitled to two-thirds of the profits, as
she is to one third. Then why give her all?

When a man dies leaving, as in this case, fourteen living chil-
dren, the law that gives one member of his family one third of all
his property, and the fourteen only the two-thirds, or to her
seven times as much as to any other one, is monstrously unjust;
but when that one is permitted by the machinery of a Court of
justice to take it all—even to snatch from the mouths of her own
infant children, the bread prepared by the sweat of the brow of
their aged father, the iniquity becomes intolerable.

CHARLES BALLANCE,
For Plaintiff.
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