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STATE OF ILLINOIS—SUPREME COURT,
THIRD GRAND DIVISION,

APRIL TERM THEREOTF, A.D. 1863.

FRANCIS WARNER }
V8.
CUSHMAN, TRUE & WATERMAN.E

BRIEF OF DEFNDANTS IN ERROR.

The facts are thesc: :

March 17th, 1860, defendants filed affidavit in replevin,
alleging that they were justly entitled to the possession of 7,000
bushels of corn detained by plaintiff, &e.

Fairfield & Weld were warehouse men in Ottawa during
November and December 1st, 1859.

In November, 1859, an agreement was made between Cush-
man, True & Co., the plaintiffs, and Fairfield & Weld, by
which Cushman, True & Co. agreed to advance to Fairfield &
Weld money to buy corn. The corn, when purchased, was to
be the property of Cushman, True & Co., and should be ship-




il
ped to such persons as Cushman, Trne. &, Co. Sh?lﬂd direct,
and when they should direct. That Fairfield & Weld shox.]](l
store the corn, and after it should be sold they were to receive
as compensation for buying and storing, all the corn shoulq
be sold for over the amount advanced by True & Co. to bu y
the same, and 12 per cent. interest on the same.

That Fairfield & Weld purchased corn under the agree-
ment. Cushman, True & Co. advanced $3,800 for that pur-
pose. That on the 22d day of December, 1859, they had in
cribs about 14,000 bushels of corn, being the same corn in
controversy, and other corn belonging to Herford, Olmstead,
Umlauf, Harding, and others, who had stored corn with them.

The abstract is wrong here. It states that the 14,000 bush-
els consisted of the corn in controversy and corn belonging to
Lairfield & Weld, and the others named. There is no such
proof. Fairfield & Weld are not shown to have had an ear
of corn of their own in the eribs. The amount of corn pur-
chased by Fairfield & Weld with money furnished by Cush-
man, True & Co., was 7,000 bushels. The other corn stored by
Olmstead and others was mixed with the other corn purchased
with the money advanced by Cushman, True & Co., with the
consent of Olmstead, Herford, and the others storing, except
Cushman, True & Co. In the latter part of November, a
small amount of corn was placed in the cribs, but the larger
part was placed there between December 1st and 92d. Fair-
field & Weld from time to time executeq and delivered to
Cushman, True & Co. warehouse receipts for the corn pur-
chased with money advanced by them, and also issued ware-
house receipts to thstead, Herford,-Umlauf, and the others
who stored corn with them. The arrangement between Cush-

man, True & CO. and Fairfield & Weld was made before anv
corn was placed in the cribs. :

On the 1st day of March, 1860, T
session of the corn in the cribs to
the corn purchased for them,

airfield delivered the pos-
Cushman, True & Co., as
and for the purpose of satisfy-




ing the aforesaid corn rc‘ccxpts. And Cushman, True & Co.
tuok possession of the cribs and corn, and Cushman, True &
Co. placed a fence around the eribs.

Oll thc Oth Of BI(II'C]I, A. D. 1860’ TV{II‘HC}‘, as SllCl'iﬁ‘, toolk
all the corn out of the possession of Cushman, True & Co.
by breaking down the enclosures and taking the corn. This
he did by virtue of an execution issued from the Superior

Court of Chicago, in favor of Welliam Martin vs. Fairfield

& Weld, which came to the hands of the Sheriff December
22d, 1859.

The action of replevin is a possessory action, and if Cush-
man, True & Co. had the right of possession of this corn as
against the Sheriff, they can maintain this action.

Warner vs. Malthus, 18 Il1. §6.
Anderson vs. Taleott, 1 Gil. R. 265.
King vs. Ramsey, 13 I11. 619.

1 Greenleaf Ev. sec, 532.
Wallace vs. Clark, 7 Ind. 298.

Replevin lies were trespass might be brought: possession
by the plaintiff’ and an actual wrongful taking by the defend-
ant are suflicient to support the action.

Pangbern vs. Partridge, 7 Johns. R. 140.
Marshall vs. Davis, 1 Wend. 100,
Bogers vs. Arnold, 12 Wend. 30.

Blue vs. Leathers, 15 I11. 32.

Cushman, True & Co. were lawfully in possession of the
corn at the time it was levied upon. The whole corn had
been lawfully in the custody of Fairfield & Weld, and was by
them turned out to Cushman, True & Co., who became there-
by lawfully in possession of the corn. It is true that Olm-
stead, Herford, Umlauf, and others, who stored corn with
Tairfield & Weld, had a claim upon the mass of corn for their
respective portions, and when they took possession of the
corn from Fairfield & Weld they had the right to retain their
7,000 bushels, and deliver to the other storers the amount be-
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longing to them, Their possession Was
pose.

lawful for this pur-

Had the Sheriff any right to take this corn, or any .01\'1?-,‘
from the possession of Cushman, True & Co.? We insist
that he had not, because; first, the 7,000 bushels was the
property of Cushman, True & Co.

Second, The balance of the corn in the cribs belonged :co
Herford, Umlauf, Olmstead and the others, who had stored it.

There was no lien upon this corn from the time the §hcriﬂ"
received the execution, because Fairfield and Weld did xl?t
own any of the corn, and the lien could only attach to their

property.

The only question is, if Warner, without right, took a
quantity of corn from the possession of Cushman, True &
Co., and of which they were lawfully in possession, and of
which the actual ownership was in them, Olmstead, Herford
and others, could not Cushman, True & Co. replevy the share
belonging to them, because in any event, and as security, the
ownership, the possession and the entire control of the corn
was in them until sold, and they were in the same position
as others holding warehouse receipts,

It the corn of Cushman, True & Co. was mixed with the
corn of Olmstead, Herford and others, by the consent of all
parties, then the several proprietors h
mon in the whole, according to tlei
in mass.

ad a property in com-
I respective portions put
Low s, Martin, 18 111, 286.

Story on Bailments, sec. 40,
2 Blackstone's Com, 405.

In such case Fairfield &
upon which the lien of the

Weld _had 10 interest in the corn
execution could attach. The corn




The poirt made by Judge Leland is, that Decause Cush-
man, True & Co. had the possession of their own corn, but
had it mixed with the corn of Umlaut, Herford, Olmstead and
others, all of which was in their possession, that, therefore,
when Warner took the whole from them, without any vight,
that they could not replevy their own share, becanse it was
mixed. :

But the corn belonging to Cushman, True & Co. was not
mixed with their consent.  Their consent was an afiirmative
fact to be proven by the party alleging it. The only cvidence
on this point is the testimony of TFairfield, who testitied that

L Cushman told him before the corn was purchased that he
wanted it kept separate, and not mixed swith other corn.
Tairfild said it would be inconvenicnt, but did not say he
would not keep it seperate, and did not give Cushman to un-
derstand that he would not do it. It is said that True passed
by the warchouse on his way to his meals. What opportu-
nity did that give him to know that the corn was mixed? He
did not know of whom Fairfield & Weld were buying for
Cushman, True & Co., and seeing corn unloaded, even if he
did see it, of which there is only a slight presumption, would
afford hix/n no information on the subject.



There was not the slightest conflict of testimony upon two
points. Tirst, That Cushman, True & Co. had the absolute
possession of the corn at the time it was levied upon by de-
tendant, Warner.

Second, That the only right which Warner had to take the
corn from them was the execution ¢s. Fairfield & Weld.
Ience no injury could have arisen in this case from the giv-
ing of these instructiouns.

But an entirely conclusive answer to the obligation of coun-
sel to the 3d, 4th and 5th instructions is this: The only rea-
son why these instructions are objected to is, that the gist of
the 2d plea is not that the corn was the property of defend-
ant, Warner, but that it was not the property of plaintiffs;
and that the gist of the 3d plea was not that the corn was the
property of Fairfield & Weld, but that it was not the property,
and that the plea ought to have been treated simply as a de-
nial of the property, of the plaintiffs in the corn, and that
defendant ought to have the benefit of such a construction of
the pleas. But he need nothave the benefit of three pleas of
precisely the same kind. The 4th plea is simply a denial of
property in the plaintiffs. ~Under this plea they had all the
benefit of the construction claimed for the 2d and 3d pleas.
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[

In no possible view of the case could defendant below have
been prejudiced by the giving of those instrnetions, These
suggestions apply to the 5th instruction,.but that instruction
is technically correct. The 5th plea was a plea of justifica-
tion. That the property was the property of Fairfield &
Weld, and taken under an execution against them, Replica-
tion that the corn was not the property of Fairfield & Weld,
This was the issue. Of course, an instruction, that if the jury
found that the property was not the property of Fairfield &
Weld they must find the issue for plaintiffs, was correctly
given.

The 8th instruction was correctly given. That Cushman,
True & Co. had possession of the corn when levied upon was
not controverted. Now the question was, was their posses-
sion accompanied by such an interest in the corn as would
entitle them to maintain this action? For that purpose a right
to hold the corn as collateral security was sufficient.

This 8th instruction does not tell the jury that if Cush-
man, True & Co. had a right tohold any part of a mixed
mass as security, that in that case they could maintain this
action for such proportion of the mass. But it tells them
that if they had the right to hold the very corn replevied as
collateral security, that is sufficient to maintain this action so
far as the question of ownership is concerned. If by reason
of the corn replevied being mixed with corn of others, its
identity was lost, so that it could not be replevied, that
would be just as good a reason why the identical corn could'
not be held as collateral security. That this was the \'iefv. ot
the Court and the understanding of the jurymust be manifest
from the 1st and 2d instructions given for defendant below.

The case clearly shows that the corn in the cribs was the
property of Cushman, True & Co., Olmstead, Herford and
other storers s that none of it belouged to Fairfield & Weld ;
that Fairfield & Weld had delivered the possession of the




corn to Cushman, True & Co., who by receiving it became
liable to account to the other owners for their respective por-
tions, and that Warner, by virtue of an exccution against
Tairfield & Weld, which wa; no lien on the corn, look forcible
possession of the corn. TUnder these cirenmstances the right
of Cushman, True & Co. to regain possession of the corn as
against Warner, in this form of action, seems to us clear and
-indispntable.

GLOVER, COOK & CAMPDBELL,
For Defendant in Iirror.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISTOIN.

APRIL TERM, 1862, AT OTTAWA.

FRANCIS WARNER ;
8. Brief of Plaintiffs in Error.
WILLIAM H. W. CUSHMAN. '
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and received in store by Fairfield & Weld, but receipts for assumed amounts, as
security for a loan, Therc were no 5000 bushels of corn in the cribs before
December 1st, 1859. Fairfield says there was only n small amount placed in-
the cribs in the latter part of November, 1859 ; and Olmstead says his corn was
the first .put into the cribs. The corn receipts given the plaintiffs, for 5000
bushcels, dated November 23 and 28, were fictitious—that is, the corn was not
yet purchased : but they were given in advance, to secure money at the time it
was purchused. Whenever o sum of money was borrowed, a warehouse receipt
was issued for corn in store before the corn was bought with tt e money, as col-
lateral security for it. The notes, if they had been introduced in eridence,
would undoubtedly have corresponded in date with the warehouse receipts. The
striking out of the receipts, by Irue, the words ** at the owners’ risk,”” shows
that there was no particular 7000 bushels of corn in the cribs owned ty plain-
tiffs, which, if destroyed by casualty, would hive entitled Fairfield & Weld to
a oredit for its value on the notes they had given for the money borrowed of
_ the plaintiffs, or would have injured the value of the receipts as security, except
pro tanto, by reason of an apportionment of the loss among all the storers.
'The giving of the notes, including more corn in the grain receipts than the
money loaned paid for, the taking other notes, also, as collateral security for
the indebtedness, the payment of ineurarce, and all other expenses, by Fairfield
& Weld, the erasure of the words *““at owners’ risk” from the grain receipts,
the payment of one and one-half per cent «a wonth for the use of the
money, all shew that the grain receipts were issued as security for the loaned
money, and that the corn mentioned in them was not intended to be kept sepa-
rate, but was understood te be so much corn mixed with that of others. The
corn mentioned in the receipts could not have Leen all delivered without a de-
livery of some of the corn of other storers. \vhatever, therefore, may have
been the conjectured inquiries made by Cushman of Fairfield about keeping
separate the corn purchased with the money borrowed at the banking house of
Cushman, True & Co., or whatever may at first have been the understanding,
the idea, if ever seriously entertained at all, was abandoned long before this”
suit was commenced, and the plaintiffs had merely, what is so clearly apparent by an
examination of the receipt of December 22, 1859, certain warehouse receipts
for corn mixed by the warchouseman with that of others, and certain promissory
notes, as collateral security for the notes which TFairfield & Weld
had given them for money borrowed. It is not a question of con-
flicting evidence passed upon by the jury. There is mno conflict. If this
be so. then. bv the law. as settled in the case of ZLow vs. Martin, (18
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tion, upon the principle of the devil take the hindmost, till the hindmost might
be left, at best, with only a bag to hold ? If so, the doctrine of selection would
be of no more use t» the last one in saving his coffee, than the doctrine of elec.
tion. His coffec might thus be lost without any fault on his part. Perhaps
brother Cook, who knows more about these things, can read his title clear to the
replevied corn ; if so, it must be by faith alone in something that is incompre:
hensible to us.

Lot us see, now, what were the erroncous rulings, if we are right in our
position. The jury must have been somewhat perplexed to know exactly what
the law was from the instructions. They would seem to be somewhat in con-
flict. This is sometimes unavoidable, owing to the want of time necessary for
reflection by the Court below. Although the propositions in accordance with
our view of the law, requested to be given, were in muny instances refused, or
their effect neutralized by other instructions c¢intaining the converse of the
proposition, it is perhaps enough to call the attention of the Court to a few
of them only. This Court having once reproved ouc of our firm for writing
too many instructions, we desive briefly to apologize for there being so many in
this case. We did not know but the jury might apply the republican doctrine,
that the majority should govern ; and we hoped to have the weight of author-
ity on our side; and as fast as one was neutralized by an opposite one from
brother Cook, we endeavored to supply its place. Again, we did not write
them all, and in the hurry of a trial at nesi prius, to» many instructions will
thus get in, for want of time to compare and digest them properly. The 4th
instruction of the plaintiffs isnot the law, asapplicable to the facts of this case,
nor is it the law as applicable to any possible state of facts in any replevin suit.
The issue in replevin on a plea of property in a third person is never whether
the property is in such third person, but on that part of the plea which alleges
that the property is not the plaintiffs—and such is the issue on the third plea.
(1 Gilman, 865.) The 3d and 5th instructions are not the law. The issue is
the same on the 2d and 5th pleas. The jury, then, arc instructed that on a
denial of property in the plaintiffs, it is not necessary for them to introduce any
proof whatever, and that consequently it is entirely immaterial whether the
plaintiffs in this case were tenants in common or sole owners of the replevied
property, or whether they own any intevest at all in it. Now, as the jury are’
instructed, in the 3d 4th, and 5th instructions, as to the very pith and marrow
of the controversy. we think it is not necessary to press any other points to en-
title us to a reversal. However, as we desire an expression of an opinion,
which will end the controversy, if we are right in our views that the plaintiff
cannot properly recover, in this action, we claim that the eighth instruction
given at the request of the plamtiffs is not the law, and that the 5th instruction
asked by the defendant is the law. By the eighth instruction for plaintiff the
jury are directed that if the plaintiffs had a pledge of the replevied corn, as se-
curity for a debt. it is a sufficient ownership to enable them to maintain
this action. We claim that this would not be so if they were really the owners,
having stored the 7000 bushels, and that before this suit was brought, it was
with their acquiescence mixed, or if without their consent, it was mixed with

O O
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the corn left in store by the other storers, the latter not being aware of the

supposed agreement between Cushman and Fairfield, and having, in ignorance

of it, consented to the admixture of their corn with other corn in the cribs. It
may be said that the idea intended to be conveyed in the 8th instruction was,

that the property of one who holds by pledge as security is just as good as
though he was the actual owner. Such is not the fair construction of the lan-
guage of the instrucrion. The gist of the controversy is perhaps as well set
forth in the 5th instruction asked by the defendant and refused by the Court,
as anywhere in the record ; and we claim, for the reason heretofore given, that
it should nothave been refused. The Court will perceive that the erroneous ru-
lings complained of will be found in many other places in the record.. We'
therefore claim a reversal becausc the evidence proves no. case by which the
plaintiff is entitled to a verdiet, and that the views which the Court below took
of the law were inaccurate. The supposed difficulty alluded to in relation to-
there not being coffce bags enough is the real trouble in this case. After the’
7000 bushels were taken out of the cribs, there was not enough left to go round,
C. S. Dole & Co. are the real parties in interest, and the Martin judgment was

really theirs. On the 22d of Dec.. 1859, Fairfield & Weld assigned their inter-
est to them, and thay took all the corn, and after the 7000 bushels were replevied

out, they divided what was left, (being fitty-five per cent. only.) belonging to
Olmstead, Harding, Herford and others, among them, and the controversy is as

to which of the creditors, C. S. Dole & Co. or Cushman, True & Co., both of

whom have advanced money, shall Lold the Fairfield & Weld corn, not the corn

of the storers. We desire to be uuderstood asspeaking only for Dole & Co.

We have no authority to speak for the plaintiffs. "We can merely hope they

will do right to those who have actually stored corn with Fairfield & Weld.—

"There was a deficiency of some three or four thousand bushels. Fairfield &

Weld had no 7000 bushels over the amount for which other storersy aW
although this part of the case cannot be seen by your honors//" Judicia ly, 46— 2L~
may be taken only as a supposed state of facts to illustrate tHat the principle
of allowing replevin to be maintained upon the facts in proof is not sound If
the form of action was trover, justice could be done by the jury by fixing a
proper sum in the verdict. Justice cannot be done in replevin, and the action
ought not to be sustained, the interest of the plaintiffs being, in every point of
view, only an undivided one.

LELAND & BLANCHARD,
For Plaintiff in Lrror.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISIOIN.

APRIL TERM, 1862, AT OTTAWA.

FRANCIS WARNER, PI'ff in Error, )

vs, .
WILLIAM H. W. CUSHMAN et al,, [ LFROE To La Sarre.
Defendants in Error.

At

ABSTRACT OF RECORD.

PAGE
Of Record,

Action—Replevin—begun March 17, 1860.

2 Affidavit filed March 17, 1860—That William H. W. Cushman, Isaac
V. Waterman, and William M. True, defendants in Error, were partners
under the firm-name of Cushman, True & Co., and justly entitled to the
possession of seven thousand bushels of corn, in the ear, situated in four
cribs, standing on Tiot Four and the west half of Lot Three, in Block No.
Thirteen, in original town of ‘Ottawa; that said corn was unjustly and un-
lawfully detained from the possession of Cushman, True & Co., by Franeis
Warner (plaintiff in Error).

8  Plaint filed March 17, 1860, by defendants in Error—That plaintiff in
Error, March 15, 1860, unlawfully and unjustly took seven thousand
bushels of corn, in the ear, of 75 pounds to the bushel—value $2,800.00—
the property of said defendants in Error, and unjustly detained the same.

4-56  Affidavit filed March 17, 1860—That Warner (plaintiff in Error) was
Sheriff, &o,

5. Summons, issued Morch 17, 1860, directed to Coroner of La Salle
County, commanding him to take the corn described in the Affidavit and

Plaint, &o.



[2]
T  June 11, 1860—Writ returned, endorsed, * Executed the within writ

by reading to ¥rancis Warner, and delivering the property within descri-
bed to plaintiff, this 17th day of March, A. ». 1860."”

8 Bond filed March 17, 1860.
‘ Pleas filed June 7, 1860.
10 1sm. General issue.
11 2o. Property in defendant (Warner).
3p. Property n Micaiah F. Tairfield and John D. Weld.
12 4ra. Was not property of plaintiff.

12 5tH. On the twentieth day of December, 1859, at the December term
of the Superior Court of Chicago, William Martin recovered judgment vs,
138 Micaiah F. I'airfield and John D. Weid n the sum of $9404.50 and costs,

" Execution issued on said judgmcat December twentieth, 1859, directed
to Sheriff of La Salle County, and came into the haunds of defendant
(plaintiff in Error), as Sheriff, December 22d, 1859 ; that on the 9th day
of March, 1860, said defendant, as Sherift, did levy upon, seize and take
the said corn, in the declaration mentioned, as the property of said Fair-
field and Weld ; that said defendant (plaintiff in Error) was Sheriff of La

14 Balle Covnty, duly elected and qualified ; that at the time said execution
came into his hands, and levied upon said corn, it was the property of said
Fairfield and Weld, liable to be taken and sold upon said execution.

14  6TH. Prior to the commencement of this suit, said Fairfield & Weld were
engaged as warehousemen, in the business of receiving from divers per-
15 sons, corn and other griin, in Ottaw., La Salle County, to be stcred, and
also in the purchase for themselves of corn and other grain, which said
corn (as well that purchased as stored) was so received by them with the
understanding, on the part of the storers anl Iairfield & Weld, that the
same should not be kept separate, bt should be mixed, and a like quantity
and quality (but not the same corn as that s*ored) should be delivered to
the storers thereof; thatat the time of the veceipt and levy of the execution
herena lter mentioned, ihere was in the three corn crilz, hereinafter mention-
ed,a quantityofcorn composed pa~tlyof corn stored and partly of corn pur-
chased, and owned by said Tairfild & Weld, all mixed togather by consent
of the storers and of said ‘Maivfield & eld; that ‘while sail coin
16 was s0 mixed in said crib, said Fa'vfield & Weld, for the purpose
& of securing plaintifis he (lefendants in Error) for an indebtedness
16 due them from said TFairfield & Weld, and without receiving in
store any corn from said plaintiffs (defendants in Error), issued certoin fic-
titious grain receipts, ful.ely purporting to be for corn stored with said
16 Fairfield & Weld by the plaintiffs (defendants in Error), said Fairfield &
Weld not owning the amount of corn mentioned in said receipts, and
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18

19

20
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having no corn out of which to pay them in full, without using the corn
stored by others, or corn afterwards to be received by them, while the corn
which was afterwards replevied was in this mixed condition by consent of
plaintiffs, the storers and said Fairfield & Weld. (Same averments as in
5th plea relative to the rendition of judgment in Chicago, issuing execu-
tion thereon, its receipt and levy by plaintiff in Error, as Sheriff, &c , that
he was Sheriff, &c ;) thut the corn in the decluration mentioned was replevied,
and separated by the Coroner from the mixed mass in said three cribs, the
whole of which defendant had seized as the property of Fairfield & Weld ;
that said plaintiffs (defeadants ia Error) had no other claim to said corn
replevied by them, and separated frow the mass aforesaid, except the said
receipts given as aforesaid to secure said debts; that no delivery of said
corn was made to said plaintiffs (defendants in Error) by said Fairfield &
Weld before said execution came into the hands of defendant (plaintiff in
Error.)

Replications filed June 18, 1860.
Similiter to first plea.

To second plea—That the property was the property of plaintiffs (defend.
ants in Error. Conclusion to the country. Similiter added.

To third plea—That the corn was not the property of Fairfield & Weld
at the time when, &c., but was the property of plaintiffs. Conclusion to
the country. Similiter added.

To fiftsh plea—That the said corn was not the property of Fairfield &
Weld. Conclusion to the country. Similiter.

Second replication to said fifth plea—That there is no such record of any
judgment und execution as in said plea supposed, Conclusion to the coun:
try. Similiter. ;

3p. Replication to said fifth plea—That said defendant (plaintiff in
Error) was not, at the time when, &c., Sheriff, &c. Conclusion to the
country, Similiter.

To sixtn plea—That long before the said time when, &c., on the first
day of December, 1859, Fairfield & Weld ugreed to purchase corn with
money furnished by plaintiffs (defendants in Error) for that purpose ; that
it was a part of said agreement ; that the corn so purchased by them with
money of plaintiffs should become, at the time of purchase, the corn of
plaintiffs, and should be sold by plaintiff on their own account ; that seven
thousand bushels was so purchased by said Fairfield & Weld, and then and
there became, and was, the proporty of the plaintiffs, and was placed by
said Fairfield & Weld in certain cribs, in which cribs said corn remained
the property of the plaintiffs (defendants in Error) until the execution of
the writ of replevia in this cause, by which writ seven thousand bushels of
corn was taken, and said corn, while in said cribs, was never mixed with



[4]

any other corn by and with the knowledge and consent of plaintiffs, but if

" said Fairfield & Weld did mix said corn with any other corn, they did so
of their own wrong, and without the knowledge and consent of plaintiff,
(Concludes with a verification.

28  2p. Replication to said sixth plea—That it is not true that the only

24 right which they had to said corn was by virtue of certain fictitious grain
receipts, &c.. but they were the owners of the amount of corn replevied in
this suit, which was in certain cribs, where it had been placed by Fairfield
& Weld for these plaintiffs, and from which cribs the corn replevied was
taken. They deny that said corn was mixed with other corn with their
knowledge and consent. (Concludes with a verification.)

27  Additional replication to sizth plea, filed November 16th, 1860—That
there is no such record of any judgment and execution as in said plea is
supposed. Conclusion to the country. Similiter.

A
25  Rejoinder to eixth=ptea, June 19, 1860 : //4M/L 6 ///6(/‘%/’/

Not true that Fairfied & Weld agreed to purchase corn for plaintiffs

26 (defendants in Error) with money furnished by plaintiffs for that purpose;

and it is not true that it was a part of said agreement that the corn so

purchased by said Fairfield & Weld with the money of the plaintiffs,

should become, at the time of the purchase, the corn of the plaintiff, and

should be sold by plaintiffs on their own account; nor was said quantity

of corn so purchased and so become the property of plaintiffs until re-

“plevied; nor is it true that the corn so replevied was never mixed with

any other corn by and with the knowledge and consent of the plaintiffs,
&c. To the country. Similiter.

26.  Rejoinder to second replication to sixth plea:

That it is true that the only right which plaintiffs (defendants in Error)
had in said corn was by said fictitious grain receipts, &c.; it is not true
that plaintiffs were the owners of the corn replevied in this suit, nor is it
true that it was placed by said Fairfisld & Weld, for the plaintiffs, in cer-
tain cribs, from which it was replevied ; and it is true that said corn re-
plevied was mixed with other corn, with the knowledge and consent of the
plaintiffs, &c. To the country. Similiter,

Trial by jury, February 18, 1862. Verdict and judgment for plaintiffs.
BILL OF EXCEPTIONS.

LPlaintiffs’ Evidence :

62  Micaiah F. Fairfield testified that he and John D. Weld were partners
in the business of buying and storing grain at Ottawa, prior and in Novem-
ber and December, 1859 ; until December Ist, 1859, ocoupied warehouse on
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north side of Madison-Street, at which time their lease expired ; they then
moved on the opposite side of Madison Street, and continued the same
business on lot four (4) and the west half of lot three (8), in block thirteen
(13), in State’s addition to Ottawa. There were three cribs for storing
corn, an office, and other buildings on said premises. December 22d, 1859,
there was in said three cribs about 14000 bushels of ear corn, belonging to
themselves, Herford, Olmstead, Umlauf, Harding, and others, who had
stored corn with them, which said corn was mixed by Fairfield & Weld,
by consent of Herford, Olmstead, Umlauf, Harding and others, so that the
corn replevied, and that of said last named persons, formed a mixed mass
in said three cribs, and that said 14000 bushels continued so mixed till the
7000 bushels were separated {rom the mixed mass and taken away by the
Coroner, by virtue of said writ of replevin.




[6]
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INSTRUCTIONS GIVEN FOR PLAINTIFF.

1st. If the jury believe, from the evidence, that Olmstead, Umlauf,
and Herford, or either of them, or other parties than the plaintiffs, stored
corn with Faivfield & Weld, and consented that said Fairfield & Weld might
mix said corn in one mass with all the corn held in store by said Fairfield
& Weld, and not owned by them, and that they the said storers would
receive from said Fuairfield & Weld a like quantity and quality of corn
from the mass so mixed, in lieu of the amount so stoved for them, as afore-
said; and if they further believe, that said Faivfield & We * did so m'x
said corn of suid stovers in one muss with the consent of '’ e plaintiffs,
without the plointiffs’ consent, then suid stovers would thereby lose their
right to any portion of the identical corn so stored ty them; and if Fair-
field & Weld, while in the possession of all of said corn, and before the
levy of the execution was made by the defendant upon the same, delivered
said corn to the plaintiffs, such possession of said plaintiffs is sufficient to
enable them to maintain this actiox, if they believe that defendant took the
corn, as stuted in plaintiffs’ declac.tion.

2p. If defendant took the corn mentioned in the declaration, before this
suit wus commenced, they must find the issuc on the first plea for plaintiffs,
no matter who owned the corn.

3D. Unless the corn in contreversy was the property of defendant (War-
ner), or that it was the property of Faiifield & Weld, and levied upon by
Wainer, the jury should find the issue on the second plea for plaintiffs.

41t Unless the jury believe, from the evidence, that the corn in con-
troversy was the property of Fairfield & Weld when the same was replevied,
they must find the issue, on the third plea, for plaintiffs.

5u. Unless the jury believe, from tue evidence, that when the eaxecu-
tion re-d in evidence came to Warner's hands, and afterwards was levied
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upon the corn in question, and that the same belonged to Fairfield & Weld,
they must find the issue, on the fifth plea, for plaintiffs.

.7TE. If the plaintiffs loaned money to Fairfield & Weld to buy corn,
with the agreement that the corn, when purchased, should be the corn of

plaintiffs, and subject to their control, and to be disposed of by plaintiffs,
and that Fairfield & Weld should have for their services, in buying the
corn, all that the corn was sold for over thirty cents per bushel, and inter.
est at one and a half per cent. per month, from the time the money was
advanced, the corn purchased uncer said agreement with the money fo-

nished by plaintiffs, would be the corn of plaintiffs.

8ra. If plaintiffs had a right to hold the corn in question, as collateral
security for a debt that Fairficl ! z Weld cwed them, that is sufficient own.
ership of the corn to enable pliin.iffs to maintain this action, so far as the
question of ownership was concerned.

91H. The execution, when it cime to the hands of Warner, was not a
lien upon any corn in the cribs except the corn which was actually ow red
by Fairfield & Weld, or one of them.

10T. If the corn in controversy belonged partly to the plaintiffs and
the residuc to parties other than Fairfield & Weld, who had stored the
same with Fairfield & Weld; and if said corn was mixed by the consent of
the owners, such mixing would not make the corn the property of Fairfield
& Weld, but the corn would belong to plaintiffs and the other parties stor-
ing the same, in common, according to their respective portions mixed in
the mass, and in such case, an execution against Fairfield & Weld would
not be a lien on said corn, and if, before the corn was levied upon, Faifield
& Weld had delivered the possession of said corn to the plaintiffs, were in
the actual and peaceable possession thercof, defendant had no right to take
the corn out of plaintiffs’s possession to satisfy un execution against Fair.
field & Weld, and if he did so, then plaintiffs have a right to replevy the
corn as against him, and the jury should find for the plaintiffs.

11tH, If Fairfeld & \Weld purchasz.l the corn in question with money
furnished by plaintiffs, and it was the agreement at the time the money
was advanced, that the crn, when purchased, shonld be plaintiffs’ corn, to
be sold by them, and to be under their control from the time it was pur-
chased, then, even if Fairfield & Weld did issue warehouse receipts to
plaintiffs for the corn as it was received in store, the defendant would have '
no rizht to levy on the corn by virtue of an execution against Fairfield &

Weld.

o the giving of each of said instructions defendant excepted.
INSTRUGTIONS ASKED BY DEFENDANT.

1sT. The plaintiffs, in order to entitle themselves to a verdict, must
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prove that the identical corn replevied was their property, and proof that
they fm-med 7000 bushels, or any other quantity undivided, of a mixed mass
contalning a larger amount, the remainder of the mass being the property

of others, is not sufficient to entitle them to a verdict against the defendant
for taking the whole mixed mass, and unless they have proved the whole
mixed mass was their property, the verdict of the jury should be for the
defendant.

9p. If Fairfield & Weld, as warehousemen at the time this suit was
commenced, had in store a mixed mass of corn of about 14,000 bushels, of
which about 7,000 bushels only, or any amount less than the whole, belong:
ed to the plaintiffs, they cannot maintain an action of replevin against the
defendant for having taken the whole or any part thereof, and unless all
the other owners of the mixed mass have consented to the wrongful mixing
of the corn of the piaintiff with their own, against the will of the plaintiff,
g0 as to make the whole mixed mass the plaintiffs’, or have in some other
way caused the plaintiffs to become the owners of their respective undivided
interests, the verdict of the jury must be for the defendant.

8p. If the jury believe, from the evidence, that Fairfield & Weld, buing
warehousemen, buying grain for themselves and others, and storing it for
themselyes and others, borrowed money of the plainuff to use in the pur-
chase 6f grain, and as security for said indebtedness, from time to time
gave plaintiffs warehouse receipts, purporting to be for ¢orn in store; and
if, at the time said receipts were given, the corn which Fairfield & Weld
had purchased for themselves. and that which others had stored with them,
was mixed together by Fairfield & Weld, with the consent of said storers,
the plaintiffs would have no such property in the corn purchased by Fair-
field & Weld with the money borrowed of them us would enable them to
maintain this action of replevin against the defendant for the quantity of
corn in their warehouse receipts mentioned, or any part thereof, though
the defendant may have taken all or any portion of the corn which Fair-
gield & Weld bad in storc belonging to themselves and uthers.

4o, If Fairfield & Weld, instead of borrowing money of the plairtifts
and securing it as mentioned in the last instruction, as the agents of the
pluintiffs purchased corn for the plaintiffs with the money of the latter, and
as such agents of the plaintiffs, being also at the time warehousemen, re-
ceived the corn, so purchased for plaintiffs, in store, and having so received
it in store, mixed it with corn stered by others, with the consent of the
latter, and while the corn was so mixed, gave the warehouse receipts to
the plaintiffs, the plaintiffs cannot maintain this action against the defend-
ant for the corn so purchased by Fairfield & Weld, and being mixed with
said other corn, as aforcsaid, or for any part thereof, though defendant may
have taken all the corn Fairfield & Weld had thus in store.

5om. If the facts are as mentioned in the last instruction, the plaintiffs
cannot recover, though the direction to Fairfield & Weld were to keep the
corn of plaintiffs separate by itself. If these directions were not commu:
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nicated to the other storers of corn, that is, unless the corn of the plain-
tiffs Was wrongfully mixed with the corn of the other storers, with such
participation therein by the latter as would make the whole mixed mass of
corn the property of the plaintiffs, they cannot maintain this action against
the defendant, though he may have taken the whole or any portion of said
mixed mass.

6rH. If Fairfield & Weld, being warehousemen, engaged in purchasing
grain for themselves or others, and in storing such grain, either purchased
the corn, in plaintiffs receipts mentioned, for plaintiffs, or gave them said
receipts as security for their indebtedness to them, and said corn was mixed
by Fairfield & Weld with that stored by others, by consent of the latter,
said other storers being ignorant of any directions having been given by
plaintiffs to Fairfield & Weld to keep plaintiffs’ corn unmixed, and the
defendant, being the Sheriff of La Salle County, did, as such Sheriff, by
virtue of the execution issued on the judgment, before said corn was deliv-
ered to the plaintiffs, take the whole of said mixed mass of corn, the plain-
tiffs cannot recover in this action.

TrH, Though the Sheriff may not have taken actual possession ¢f the corn
till the 9th of March, 1860, the (xecuticn became a lien upon Fairfield &
Weld’s corn from the time it was placed in his hands, and a delivery of the
corn by Fairfield & Weld to plaintifis of their corn between that time and the
time the Sheriff made the levy, would not prevent the defendant from taking
and selling any interest which Fairfield & Weld had at the time when said
execution went into the hands of said defendant, as Sheriff.

8rE. If the jury believe, from the evidence, that the plaintiffs were, at
the time this suit was commenced, merely the owners of an undivided in-
terest in the corn replevied, or of an undivided int rest in a larger amount of
corn, which included that from which the corn in controvesy was separated
from, by the coroner, in executing the writ of replevin in this case, and
that they were not the sole owners of the replevied corn not then mixed,
with the other corn, or unless they were the sole owners of the whole of
the corn of which the replevied corn formed a part, the verdict of the jury
should be for the defendant.

9rm. If the jury believe, from the evidence, that the plaintiffs loaned
money to Fairfield & Weld, the said Faiifield & Weld being warehouse-
men, and Fairfield & Weld gave Cushmin warehouse receipts for a num-
ber of bushels of corn, undivided, in a mass of corn stored by others, as
collateral security for the loan of money, and if, before the commencement
of this suit, the plaintiffs had consented to the mixture, and the same was
so mixed when the receipts were given, when the suit was brought, tue
jury should find for the defendant.

107E. Will the Court instruct the jury, on behalf of the defendant,
that if Fairfield & Weld, being engaged in the business of warehousemen,
purchasing for themselves and others, grain, and storing grain for others,
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borrowed of the plaintiffs a sum of money, to be used in the purchase of

corn, and, in order to secure the payment of the money to the plaintiffs,
issued to them warchouse receipts, purporting to be for corn in store, for

this amount, or more than this amount, of corn purchased with the money
80 loaned them by plaintiffs, the said corn so purchased being, at the time
when said receipts were issued, actually mixed with the corn of others who
had stored corn with said warehousemen, the same having been mixed by
the said warehousemen with the consent of the other persons so having
stored the corn, the plaintiffs cannot recover, if, at the time of the com-
mencement of this suit, the corn replevied still continued mixed with that
of said others, though before the warehouse receipts were issued to the
plaintiffs they may have requested Fairfield & Weld not to mix the grain
purchased with their money with that of others so storing.

11tH. Though the plaintiffs may have required Fairfield & Weld not to
mix the corn purchased with their funds, or for them, with the corn of others,
yet if, after Fairfield & Weld had purch - ~d and mixed said corn with the
corn of others storing with them, they i -ued to the plaintiffs warehouse
receipts purporting to be for corn in store, and the corn purchased with
plaintiffs’ funds, had been, when said receipts were issued to plaintiffs,
mixed with that of others, and so continued mixed till this suit was brought,
the jury should find a verdict in favor of the defendant, though he may
have seized all the corn which Fairfield & Weld so had in store, including
that so purchased with plaintiffs’ funds, or for them.

12rm. If the jury believe, from the evidence, that Fairfield & Weld,
being the owners of the grain in controversy, gave the plaintiffs, in No-
vember and December, 1859, warehouse receipts, purporting to be for corn
in store, as security for an indebtedness from Fairfield & Weld to plaintiff,
and the plaintiffs did not take possession of said corn, but left the same in
possession of Fairfield & Weld till the execution issued on the
judgment against Fairfield & Weld was, on the 22d of December,
1859, placed in the hands of the defendant, then teing Sheriff of La
Salle County, and the said defendant, by virtue of said execution, on
the 9th of March, 1860, as Sheriff, seized said corn replevied, the jury
ghould find for the defendant, notwithstanding said Fairfield & Weld may
have delivered said corn to the plaintiffs between said 22d of December
and said 9th of March.

18tH. If the jury believe, from the evidence, that Fairficld & Weld
bought corn for plaintiffs, the plaintiff furnishing money for that purpose
to Fairfield & Weld, then Faiifield & Weld were the agents of plamtiffs,
and if such agents mixed the corn bought for plaintiffs with other persons’
corn, then the plaintiffs are as much responsible for such mixture as though
they did the same themselves, in which case they could not replevy the
corn, and the jury must find for defendant.

The 5th and 13th instruetions were refused. Exception.
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75  The 3d, 4th, Tth and 12th were given as asked.

75  The 1st, 2d, 6th, 8th, 9th, 10th and 11th were given with modifications.

75  The 1st instruction by adding the words ¢ As qualified by plaintiffs’ 1st
instruction.

76  The 2d, by adding the words “ But qualified by plaintiffs’ 1st instruction.

The 6th, by adding the words *“ With this qualification, that the jury
believe Fairfield & Weld were the agents of plaintiffs in storing the corn.”

The 8th, by adding the words « As qualified by plaintiffs’ 1st and 10th
instructlon.”

The 10th, by adding the words, *¢ This is the law, if the jury believe
that Fairfield & Weld, at the time the execution was received by the Sher-
iff, and the levy thereof, owned any part of the corn in controversy, or
were the agents of plaintiffs in storing said corn,”

The 11th, by adding, ¢ This is qualified as in the next preceding instruc:
tion.”  Exceptions to each of said qualifications.

77  Verdict for plaintiffs.
77T  Motion for new trial.

T7  Overruled. Judgment. Exception.

ERRORS ASSIGNED.

In rendering judgment for the plaintiff.

In giving instructions which ought not to have been given; by refusing
instruction which ought to have been given; also, in modifying instrue-
tions which should have been given without modification.

v

In refusing a new trial.
In not giving judgment for defendant (below).

LELAND & BLANCHARD,
Attorneys fir Plaintiffs in Error.
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