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Allrach of Plavdifyrin GporsAige

Joun DorarpsoN and Emporiom CoMpany 1 Plaintiffs in Errov.
. Vs
- et ] A
: James Hoimes and Nivks . Wickwirg, |} Defendants in Error.

- This was a petition for a Mechanic’s Lien, filed by Holmes & Wickwire, 4t
the April term of the Pulaski Circuit Court, 1859, against John Donaldson, and
praying that the Kmporium Cowpany might aiso be made 4 party defendant
©o sald petition. ‘

The plainufls proved that Donaldson entered into a written agreement with

a, /J‘/A'« /6._ them, un or about the 27th of Aypril, 1857, by which he was to paSr them $1,000
for furmishing materiais and erecting a frame house, of certain dimensions, on o
certain lot of ground in Mound Gity; $25 was to be paid down, which was
done, and $500 10 six wouths and the balance on completion of the worl.  They

' proved that they commenced the job, and furnished materials and performeéd

work to the smount of seven hundred and fifty doilars and that they were pre-

vented from completing the job by Donaldsous not being able to comply with

his part of the contract. Detuult was tuken as to Donaldson; but the Hmporium

Company filed an answer, setting up amougst other things, that the lob on

/6 which suald bouse was parually constructed, belonged to said Company; and
proved that on the 17th day of April 1857, John Donaldson purchased lots,

59 & 40, in the Hmporviaw plat of Mound City from said Company; that the

Bmporium Compuny executed to Donaldson a certificate of sale of said lots on

the rollowing conditions to wit: Donaidson was to pay said Company $1563 for
/7 the two lots, and exccuted his three several promising notes for the same; one
“for $522.66 puyuble in oue year from date; oune tor $522.67 payable in two years

and one for tue same amount as the last payable in three years  If Donaldson

failed to puy either of said notes as they became due the HEniporiom Company

reserved Lo rght to absolutely rescind the coutract by order of its Board of Di-

rectors, at the expiration of ninty days after such futlare on the part of Don-

%d / aldson.  Doualdsou faiied to make the fiest payment, and the Kwmporium Cowm-

= ¢ pany rescinded the coutracy according to vhic conditions of the eertificate of sale.

Taere was o condition written on the back ot said certificate of sale, requiring
Donaldson to comstruet o frame house ot certain dimensions, on one of suid lots
within oue yoear frow the date of the sale; the house partially exceuted by Holmes
and Wickinive was oo No. 39 of the above mentioned lots.

Harizal deiner was President of the Emporinm Company, at the time Doun-
aldson purcaasbed said fows and knew all auout the couditions of the sales be-
tween the Huporium Company, and Donaldson for the lots; and e, also, at the
request of Donuldson, and as w mere watter of accomodation to the parties drew

% / up vhe agreement between Hobmes and Wicknaiive and Donualdson tor the furn-

ishng maerials apd building said house, but be testifics tuat said sales were in

nowise connccted with ecach other. "It was one year and ninty days from the

time Dounatdson purchased the fots untid he forteited his certificate of sale and the

Jots revar.ed back to the Bmporium Company. Holmes and Wickmire fur-

nished the material and paraaby crected the house immediately alter Donsldson

purchased the fots; but did pot attempt to enforee their Lien until after Donald -
son had absolutely forfeited all bis right, and the lot had reverted back to the

Emporiuwm Company.

The Court decreed that Donaldson, or the Emporiuma Company should pay
Holmes aad Wickmire the sum of seven hundred aud twenty-five (5725) dollars,
in sixty days, and if not paid within that time, that the property should be sold
and Hotmes und Wickmire be first paid out of the proceeds of such sale, and the
overpius be puid to the Ewmporinm Company.

The following errors are assignoed.

1st. The cours erred in decreeing that Donaldson or the Emporium Company
should pay Holues and Wickmire seven hundred and twenty-five dotlars, or the
properiy be sold and IHolmes and Wickmire be paid first out of the proceeds of
such saie.

2d. he court erred in the opinion that Donaldson ever had such an interest
in said lot us was subject to a Mechunic’s Lien; and, also, in the vpinion that if
he ever had such an interest,that it was not absolutely determined before Holmes
: and Wickmire attempted to enioree their Lien.

LA ok 3d. Lue conrk erred in the opinion that Donaldson was the agent of the Em-
porium Company, and that saia Company was rosponsible to Holines and Wick-
wire on the contract entered into betweva Holmusand Wickw ire and Donaldson
for furnishing materials and building said house.

Authorities refored to:—Pruple’s Statutes of Hlinois, Chap. LXV. Part 11
Page 726, Sees. XViL & XX,
Uslvin Steigleman, et. al. vs. A. McBride, 17 Illinois Page 300.-1—2.
T, A. GREEN, Attorney for Plaintiff in Error,

2193'.3?- 18 31
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THE ‘STA'l‘VE OF 1ILLINOIS—IN THE SUPREME COURT-—FIRST GRANMN
ok ' DIVISION—NOVEMBER TERM, 18568. ~

Hormes & Wickwirg, Defendants in Error.
Emrorion REAL Eb?:}k AND Manvracrusing COMPANY, ,} Hieror b Fateks:
Plaintiff’s in Error.
DEFENDANTS BRIEF OF POINTS AND AUTHORITIES.
lat. Tllei-e is no abstiact of the Record filed by the Plaintiff.
2nd. The bill of exceptions is without date and does not show that the ex-
ceptions were taken at the time the decision was made or that it was signeg
at the trial. : ‘
ITI Scam. 21, 63, IV Gilman 448, X1 1lis, 72, 84
V Gilman 456, XIIT [ils. 666,700,  XVII Iie. 238
3rd. The article of agx_'éément between Holmes & Wickwire aud Jobhn Don-
aldson, which app‘enrs ay by the Record was in writing and offered in evidence
at the trial, is not embodied in the bill of exceptiors.
XTII Tils. 572, XI1 Tls. 379, II1 Scain. 189
I1Gilman 727-8, ITI Gilman 366-7 TV Scam. 419.
II Scam. 506-7.
4th. The bill of exceptionsshows that the Emporiam Real Hstate and Manu-
factaring Company by the testimony of H. Hainer, then President of said Com-
pany, stood by and saw the building erected by Holmes & Wickwire upon the
lot in question.
Statute, page 159, Sec. 22, XTIV llls. 269, Sec. 23.
WM. HUNTER, Attorney for Defendants in Lirroe
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State of Flinois,
SUPREME COURT, S8
First Grand Division,

The People of the State of Illinois,
To the Sheriff of Poe Ecvwe _County.
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SUPREME COURT,
First Grand Division.

State of Ilinois, }qs

The People of the State of Illinois,
To the Clerts of the Circuit Court for the County of ,MM,,_,_,,GTeeting:

Beecause, I the secord and /&Z&%ﬁ&@é?&/d, ad aldo o the sends-

leon 6/%3 the /26(/%772672[ a//ﬂ @ /z/ @ whieh was o he' Crscudd Const/ 0/1
P T e county, fe, /02& the /Zmy@w //ezeo// /e/zwe/?/
M MM Cmrecr // &é,/ 2¢%

_ | /a/mﬁ///mm/ L e

N AR A Ear, - TR Wi ® o

§ ey UL T T

{ 358 _ /f%(/(l%/(js i ts dad mane //gd/g
erior / a/f /72/5/%//&0/ lo // % NZ/Z&Z;// / the af %&ma/% 5
,,,,,,, A

ad we’ aie’ 57/027726’// 4/ AT e i mﬁyz/g%/ mza/ ///W /emf zw/éﬂ/

/e al> ciioe, 7/ ary thewe /ﬂ, 4%0/4/ /e covectod in dive /;/azw and man-
nee, and Hals /fzm/ loer 1o done 1o lthe /zczz//'cd a/m&md/ mmmmzc//ow hea!
/ /mérmmz/ z’/ww/ le //Mﬂ/ yon o Mmo/{// and 6/&6/2/ without deles, e
dond 1o owro ﬁw/ Leed a// 01479 J%zmme Gowsts the tecore and /200665/472/4
/ e /a/m/z/;) c%azga(zzc/,/ it all /&/yd /&1140%&72/ the same! wnder 4 ot seal
so thal~ we mayy have the same /é/ézza 0w g //Oz;a/zém %fawdazé/ a/>
Mount Vernon, /. /o %Zﬁz{? o/ /;?//,/ézmm, on thet L ert. . it
"Z'D'M 74 Tk B e TOOTH, Z%cz/o the' tecord and
/zwwaﬁéy.f : /wfz//; zéz%m/ea/, we’ may cawse’ bo be dome theredihs o cowsect
e creor, wwhal &/ Z&yé// a/f%é‘ o be done @amza/a'%% /o law.
WuNess, the Flon! foiie. 3. LuZa | %/é%
%m/zm &/o e @%72%%% Goust anc/ /%2 seal
//246&% @/ Moust VERNON, ey e L

dpr .4 e - o
Ve S
0w D%% /%ﬂ(éd&&%(/ 67/ b Hundred

aﬁf/ e ,r,_

\—-‘// mf the Supreme Court.




SUPREME COURT.

First Grand Division.

Plaintyfiin Error,
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CHE STATE OF ILLINOIS—IN THIE SUPREME COURT—FIRST GRAND .
DIVISION—NOVEMBER TERM, 1859. g
Hormus & Wickwirg, Defendants in Error,
ubs. :
Ewrorivm REan EsTaTE AND MANURACTURING COMPANY, |
Plain tiff’s in Brror.
DEFENDANTS BRIEF OF POINTS AND AUTHORITIES.
tst. There is no abstiact of the Record filed by the Plaintiff.

v Brror to Pulaski.

ond. The bill of exceptions is without date and does not show that the ex-
ceptions were taken at the time the decision was made or that it was signed
at the trial.
111 Scam. 21, 63, 1V Gilman 448, XTI Ills, 72,84
.V Gilman 456, XI1ITI [lls. 666,700, X VII Ills. 238
3rd. The article of agreement between Holmes & Wickwire and John Don-
aldson, which appears ay by the Record was in writing and offered in evidence
at the trial, is not embodied in the bill of exceptions. ' :
XIIT Tils. 572, XI1 Tils. 379, 111 Scamn. 183
I1Gilman727-8, 111 Gilman 366-7 1V Scam. 419.
11 Scam. 506-7.
4th. The bill of exceptionsshows that the Bmporium Real Estato and Manu-
J!‘actm-ing Company by the testimony of H. Hainer, then President of said Com-
pany, stoed by and saw the building erected by Holmes & Wickwire apon the
‘lot in question.
Statute, page 159, Sec. 22. X1V lils. 269, Sec. 23.
WM. HUNTER, Attorney for Defendants in Error-
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Joun Donarpson and EMPORIUM Company Plaintiffs in Brror,
Vi, &
Janes Hormzs and Nives L. Wickwize, | Defendants in Error.

This was 2 petition for a Mechanic’s Lien, filed by Holmes & Wickwire, at
the Aprii term of the Pulaski Circuit Court, 1859, against Jobhn Donaldson, and
prayivg that the Emporivm Cowpany might aiso be made a party defendant
10 said pedition.

The plaintiffs proved that Donaldson enterced into a written agreement with
them, on or about the 27ih of April, 1857, by which he was to puy them $1,000.
tor {urnishing materials and erecting a frame house, of cerin dimensions, on a
‘certain lot of ground in Mouud Gity; $25 was to  be puid down, which was
done, and 60U in six months and the balunce on completion of the work. They
proved that they comuienced the job, und furnished materials and performed
work to the amount of seven hundred and fifty dollars and that they were pre-
vented from completing the job by Donaidsons not being able to comply with
his purt of the contract. Deluult was taken as to Donaldson; but the Emporium
Company filed un apswer, sclling up amongst other things, that the lot on
which said bouse was purtially construcied, belonged to said Company; and
proved that on the 17th day of April 1857, John Donaldson purchased lots,
39 & 40, in the Bmporiuwm plat of Moand City from said Company; that the
Bmporivm Compuny executed to Donaldson a cer ificate of sale of said lots on
the following con®itions to wit: Donaidson was to pay said Company $1568 for
the two luts, and executed his three several promisiug notes for the same; one
for §522.66 payuble tn one yeur irom date; one for $522.67 payable in two years
and one for tae same amount as the last payable in three years. It Donaldson
failed to pay either of said uotes as they became due the lmporium Company
reserved ihie right W absolutely rescind the contract by order ofits Board of Di-
rectors, ab the expiration of ninty days afters 1eh firlare on the part of Don-
aldson, Donatdsou fatled to muke the fivst payment, and the Ewmporinm Com-
pany rescinded the countract according to the conditions of the certificate of sale.

Hhere was a condition written on the back of said certificate of sale, requiring
Donaldson to construct o frame house of certain dimensions, on oue of suid lots
within one year from the date of the salejthe house partially executed by Holmes
and Wickuaire wus on No. 39 of the abuve meptioned lots.

Hartzel dainer was President of the Bmporiam Company, at the time Don-
aldson purchasbed said fots and knew all avout the conditions of the sales be-
tween the Bmporium Company, aud  Donaldson for the lots; and e, also, at the
request of Dovaidson, and asu more matter of accomodation to the parties drew
up the agreement between Holmes and Wickmire and Dounaldson tor the furn-
ishng materials and building said house, buv be testifies that said sales were in
nowise connected with each othor. [t was one year and ninty days from the
time Donaldson purchased the lots until he forfeited his certificate of xale and the
lots reveried back to the Bmporinm Company. Holmes and Wickmire fur.
njshed the material and paruaty erected the house immediately after Donsldson
phrchased the lots; but did not attempt to entorce their Lien until after Donald-
son had absolutely forfeited all us right, and the lot had reverted bacle to the
Homporiam Compuny.

" Lue Court decreed that Donaldson, or the Emporiam Company should pay
Holmes and Wickmire the sum of seven hundred and twenty-tive (8729) dollars,
in sixty days, aud if not paid within that time, that the property should be sold
and Holmes and Wickmire be first paid out of the proceeds of such sale, and the
overpius be-paid to the Mmporium Company.

Tue following errors are assigned. X

1st. The court erred in decreving that Donaldson or the Emporium Company
should pay Holmes and Wickmire seven hundred and twenty-five dollars, or the
property be sold and Holmes and Wickmire be paid first out of the proceeds of
such sale. ]

2d. Yhe court crred in the opinion that Donaldson ever had such an interest
in said lot as was subject to a Mechanic’s Lien; and, also, in the opinion that if
he ever hud such an interest,that it was not absolutely determined before Holmes
and Wickmire attempted to eniorce their Lien.

3d. The court erred in the opinion that Donaldson was the agent of the Him-
porium Company, aud that said Company was responsible to Holmes and Wick-
Wire on the contract sntered into botwesn Holmesand Wickw ire and Donaldson
for furnishing materials and bailding said house.

Authorities, refered to:—Pruple’'s Statutes of Ilinois, Chap. LXY, Part 11,
Page 726, Secs. XVIil & XX,

Calvin Steigloman, ot. al. vs. A. McBride, 17 Illincis Page 300.-~1—2.

‘ : ' P, A, GREEN, Attorney for Plaintitf in Error,
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THE STATE OF ILLINCIS—IN THE SUPREME COURT—FIRST GRARD
DIVISION—NOVEMBER TERM, 1859.

Houmes & Wickwire, Defendants in Hrror.
Hurorion Rean Ebl‘}:;E AND MANUFACIURING COMPANY, ,> Brror to Palaski.
Plaintiff’s in Brror.
DEFENDANTS BRIEF OF POINTS AND AUTHORITIES.
1st. There is no ubstract of the Record filed by the Plaintiff.
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