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State of IMiwois, } Ju Thivd Gramd Division,
SUPREME COURT, ) XPRIL TERM, X. D. J862.

HENRY MYERS AND STANLEY J. DAWSON

S8,
) CHARLES WALKER, SURVIVOR, &C.
S S IRIROIR MO PIEOERVEAS 5 001 s e ne e

Abstract of Record.

This was an action of assumpsit brought to the May term, 1858, of the
Peoria circuit court, by Charles Walker and William Kellogg, as partners
under the name of Walker & Kelloge, against the plaintiffs in error, trading
under the name of . Myers & Co.

The declaration contained the usual common counts for goods sold, work
and labor, &c.

The defendants pleaded general issue, with notice of set off.

At the June special term, 1859, there was a trial and judgment for plain- .
tiff, and that judgment was reversed by this court. (See 24 Ills. Rep. 133.)
The bill of exceptions taken upon the first trial, and other proceedings,
occupy the balance of the record to page 21, and are not necessary to be

* stated.

At the December. term, 1860, the judgment of the éupreﬁxe court was
presented to the circuit court, and the cause was ordered to be redocketed
for further proceedings, in conformity with the decision.

At the March term, 1861, an application was made by defendants below
for change of venue, upon the following

INOTICE AND PETITION:

State of Illinois, .
PEORIA COUNTY,

IN CIRCUIT COURT, MARCH TERM, 1861. ’

CHARLES WALKER, SURVIVOR OF WALKER & KELLOGG,
vs.
IIENRY MYERS AND STANLEY J. DAWSON.

Hon. N. H. Purple will please take notice, that on the 2d day of the March term, 1861,
of the circuit court of Peoria county, Illinois, or as soon-thereafter as counsel can be heard,
an application will be made by the defendants in said cause for a change of venue in said
cause, on account of the prejudice of the judge of said court.

Feb. 27th, 1861. JAMES ROBERTS, Attorney for Defendants.”

Reccived a copy.
Feb. 27th, 1861. N. H, PURPLE, Plaintiffs’ Attorney.

'

The petition was entitled in the same manner as the notice, and was as

follows :

“The undersigned, Henry Myers and Stanley J. Dawson, defendunts in the above enti-
tled cause, respectfully show unto your honor, that they verily believe they cannot have
fair and impartial trial of the above entitled cause in the Peoria circuit court, where the
same is now pending, on account that the judge of said court is prejudiced against them,
and said information of said prejudice came to the knowledge of petitioners since the last
trial of this cause.”
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Which was signed and sworn to.
The motion for change of venue was overruled, and defendants excepted.

At the November term, 1861, the cause came on for trial before Merri-
man, judge, and a jury.

The plaintiff offered in evidence the following papers, marked A, B and C:

(49
“PEoRTA, Feb. 13th, 1854.
“This certifies that we have this day agreed to purchase corn at our warehouse in Spring
Lake, the coming season, for’ Walker & Kellogg, and said corn, when purchased, is to be
subject to their order; also, we are to be governed by them as to price to be paid from time
to time, and are to receive four cents per bushel for buying, storing and delivering on board

their boats, we making up to them the same quantity reported as bought for them.
H. MYERS & CO.”

(B.

This certifies that we have sold and agreed to Walker & Kellogg, on board their boats,
during the coming wmonths of April and May, as they may call for the same, ten thousand -
bushels of sound merchantable corn, of 56 lbs. to the bushel, for which they are to pay us
thirty-six cents per bushel. It is understood said corn is now at our warehouse at Spring
Lake, upon the Illinois river, and that they are to take it from that point, we putting it on
board free of charge to them; and we hereby acknowledge the receipt of one thousand dol-

lars upon said corn, in part paywent for the same.
Dated Peoria, February 13th, 1854. H. MYERS & CO.

C.

Received in store from Walker & Kellogg, and subject to their order, and free of all
charges on board their boats, or any boats they may send for the same, thirty thousand
bushels shelled corn in good order and condition, said corn being stored at the warehouse
at Spring Lake, Tazewell county, and occupied by Moore, Pratt & Co., in connection with

whom the corn has been bought for Walker & Kellogg, and with their funds.
Peoria, April 15th, 1854. A H. MYERS & CO.

All of which papers, before they were read, were objected to by defend-
ants, because they were not admissible under the pleadings; which objection
was overruled and the papers admitted; to which the defendants at the
time excepted:

The plaintiff then called Henry M. Kellogg, who, after being sworn, was
examined by defendants’ counsel, and upon said examination, said :

«T am a brother of William Kellogg, the deceased partner of Walker &
Kellogg. Said William Kellogg is now dead, and I am his administrator.
He never was married, and left no children or descendants of children.
The firm of Walker & Kellogg’s debts would not exceed one thousand dol-
lars, but ne assets and no collections made.”

Defendants then objected to said witness being allowed to testify, because
he was administrator of William Kellogg, and one of his heirs at law, and
would receive a part of whatever was given by verdict to the plaintiff.

Thereupon, the plaintiff produced the following release, marked D in the
bill of exceptions:
(D)

CHARLES WALKER
v,
HENRY MYERS et al.

IN THE CIRCUIT COURT OF PEORIA COUNTY, IN ASSUMPSIT.

For and in consideration of the sum of one dollar to me in hand paid by Charles Walker,
the plaintiff above named, I do hereby release and assign to the said Charles Walker afore-
said, all interest, right, title, claim, property and demand which I may have, either as heir
or administrator of William Kellogg, deceased, or otherwise howsoever in or to any part or
portion of the money or claim sought to be enforced or recovered in this suit. In witness
whereof I have hereunto set my hand and seal at Peoria, this 7th day of December, 1861.

HENRY M. KELLOGG. [sEAL.]
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But defendants still objected to said Kellogg’s being allowed to testify,
because if the costs should be adjudged against the plaintiff, it would dimin-
ish the fund in which witness had an interest, as heir of Willian Kellogg.
and because the witness had no right to give any such release; but the
court permitted the witness to testify, to which the defendants at the time
excepted.

The witness then testified that Walker & Kelloge advanced to defend-
ants, after deducting old account of $109 12, and $885 05 for sacks
returned, to the amount of $11,783 94. Walker & Kellogg received from
defendants 21,347 bushels of corn, ten thousand bushels of which was cred-
ited at 36 cents per bushel, and 11,347 at 28 cents, which amounts in all
to $6,777 31. That witness, as the agent of Walker & Kellogg before the
commencement of this suit, some time in the spring of 1858, called upon
defendant Dawson and showed him the account of Walker & Kellogg, o
copy of which is contained in the record, at page 29; that Dawson, in the
presence of defendant Myers, admitted the correctness of the debit side of
the account, except the interest. Defendant Dawson furnished witness
with an account as an off-set, which is contained in record at page 48, 49
and 50. Dawson said nothing at that time about corn in the warehouse
that had spoiled. I never heard anything about spoiled corn until after
William Kellogg’s death. I told Dawson it was necessary for the matter
to be fixed up. Ile requested a delay of eone week, until he should see
Moore, Pratt & Co. He claimed the account marked “I” as an off-set.
Witness also testified that in May, 1854, corn in Spring Lake was worth
32 or 33 cents per bushel. And thereupon plaintiff rested.

Defendants then read in evidence the following contract:

; “Prorria, Ieb. 18th, 1854.
“This certifies that we have agreed to pay H. Myers & Co. four cents per bushel of 56
Ibs;, for purchasing and delivering corn on ‘board our boats the coming season, they pur-
chasing the same at as low a price as possible; and if, in our opinion, the price should be
too high, we are to notify them, and they are to stop buying. It is understood we are to
keep them supplied with woney as needed for paying for same, and they are to deliver us
the same quantity of corn their account shows us being bought for us, and charged to our
account. 1t is understood they arc to purchase for us alone, and not for others. It is
understood the above refers to corn bought at their warehouse at Spring Lake, upon the

llinois river. WALKER & KELLOGG.”

Defendants also read in evidence an ovder for ice, amounting to $850,
which plaintiff admitted to be correct, and that Walker & Kellogg had got
the ice.

Defendants then called Timothy W. Pratt, who testified :

I was one of the firm of Moore, Pratt & Co. We commenced business
at Spring Lake in the fall of 18563 ; was a member of the firm of Moore,
Pratt & Co. for two years at Spring Lake; our firm bought the corn that
Walker & Kellogg got, and presume it is the same mentioned by the con-
tract with Myers & Dawson. We purchased the corn as the agents of H.
Myers & Co., at Spring Lake. 'The warehouse at Spring Lake is about one
mile from the Illineis river, on an outlet of the lake. Boats can generally
get to the warehouse only in the spring, when the river is up. Sometimes
boats can get there in the fall, but we generally depend upon their getting
to the warchouse in the spring. The account annexed to the defendant’s
plea was then.shown witness. The number of bushels stated in that
account as having been delivered to Walker & Kellogg is correct; ten
thousand bushels at 36 cents, 1174 at 35 cents, 16,160 bushels at 34
cents. The account for meat and twine is correct. H. Myers & Co. paid
those prices for the corn, and we thought we were buying as low as any
one. This corn was actually delivered. II. Myers & Co. had, at the date
of the contract, (F'eb. 13th, 1854,).at our warehouse in Spring Lake, about
ten or twelve thousand bushels of corn. In the latter part of April or
early part of- May, 1854, I went with defendant Dawson to Peoria to see
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Walker & Kellogg, but Walker was not there. Dawson asked Kellogg
when he was going to send for the corn. Kellogg said immediately or
very soon, one or the other; I think he said immediately. Dawson said
he would like a more definite answer. Kellogg said he should have boats
—1 think he said he looked for hoats that night, and would send them
'down the following day and take corn away. Mr. Dawson told Kellogg
the season of the year was coming or was at hand, at which corn would
spoil, and that the river was liable to fall, and it would then be impossible
to get the corn away except at great expense; that H. Myers & Co. would
not consider or hold themselves liable for any damage that might happen
to it, or charges that might accrue if the river fell, and it had to be handled.
Kellogg said there was no danger of any damage accruing to it, as he
would send boats and take it away next day. I don't know. the amount
advanced by Walker & Kellogg to Myers & Co. At the time we first went
up, Myers & Co. had all the corn they ever had for Walker & Kellogg,
except what had been delivered. There was in the warehouse at Spring
Lake at that time, for Walker & Kellogg, between thirty and forty thou-
sand bushels of corn. The corn of Walker & Kellogg was always kept
separate from that of Moove, Pratt & Co. I went up with Dawson again
about the last of May or first of June, 1854, and saw Kellogg again. The
conversation was very much as it was the first time. The water was then
falling, and the corn liable to heat. Dawson asked Kellogg why he had
not sent boats, as he agreed to do. Kellogg said because, after he saw
Dawson, he heard that a lot of corn he had at Copperas Creek, or Liverpool,
was damaging, and he was obliged to send and take that away; and Kellogg
also said he had just received a dispatch from above Chillicothe or Lacon ;
that he had a propeller and fleet of boats an their way down, and that he
would send them down and tako the corm away. Dawson said the corn
was rendy for him. Dawson again told Kellogg, in stronger terms than
before, that he would not be respansible for damages or charges to the corn.
Kellogg told him he did not consider it would he Myers & Co.’s loss, I
think only about one boat load had been taken away at the first time we
went up to see Kellogg—about four or five thousand bushels. I am not
positive that Kellogg said anything the first time we went up, about not
holding Myers & Co. responsible, but think he did. No boats came that I
know of. Was at Spring Lake almost constantly, attending to the business,
If boats had come, I would have known it. The carn was all ready for
Kelloge, Was engaged in buying corn in Spring Lake in the spring of
1851 and 1852. Went to Spring Lake in the fall of 1848; lived in that
neighborhood nearly all the time until 1858 or 1859, In the spring season
we aim to get our corn out early. The season for buying corn depends on
the height of the river usually, and usually ends about the middle or first
of June; always tried to get our corn out by the first of June, The sea-
son depends on the stage of the water. The warehouse is about a mile
from the river, on an outlet of the lake. I think the river had fallen hefore
the last of the ten thousand hushels were delivered. There was some extra
expense consequent upon hanling to the river, and it had to be sacked.
When the river was high the boats could come up to the warehouse and
the corn could be put into the hoats by # spout, hut when the boats could
not come up the lake, it had to he sacked and hanled to the rivep, 1t ogsts
two cents per bushel to sack and haul if to the river. Myers & Cq. pi}»l,d
us two cents per bushel for hanling and sacking this coyn for Kellogg.
think there was but one boat load taken away without sacking. The Bal-
tic took away some four or five thousand bushels; the balance was taken
away in the fall, and part not faken away until December. The cystomary
and usual price at Spring Lake af that time was one cent a month per
bushel for storage. think defendants’ account anpexed to the plea for
storage is correct. Myers K Co. pad Moore, Pratt & Co. for storage.
Considerable of it was injured by heating. Corn loses in weight and in
value when it heats. They stored to amount aad time charged in defend-
ants’ account. A part of the eorn was retained by Moore, Pratt & Co. to
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pdy charges for storage and hauling upon that that was shipped. Enough
tvas retained to pay those charges. Some of the corn spoiled—I suppose
four or five thousand bushels. Between thirty and forty thousand bushels
was purchased for Walker & Kellogg. I think we expended about ten
thousand dollars therefor. I don’t think we bought any corn under thirty-
four cents; and when it got te be thirty-six, we were ordered to stop buy-
ing. After the Ist of June it is not safe to keep corn in store, on account
of danger of its heating. Kellogg was at Spring Lake in November or
December, 1854, and wanted to know if any more of his corn was there.
Witness told him it was delivered, and showed him some corn that was rotted.
There is a difference of between 3 and 4 cents in the price of shelled.corn
and corn in the ear. The corn mentioned in defendants’ account is corn

that was shipped, and does not include corn that was damaged. Nothing . .

was said about buying any more corn when I went with Dawson to see
Kellogg. The warehouse was dry and never leaked; was a safe place to
keep corn. When Kellogg came down to Spring Lake he asked me if we
were shipping his corn; that he had not got all he should have from the
amount of money. I told him some of his corn had heated and spoiled, and
showed it to him. He said it was worthless. I also told, as w:u'eholflse
men generally do, that we retained corn to pay our expense. I don’t think
he made any reply. Kellogg knew, at the time Dawson and I came to
Peoria, that Moore, Pratt & Co. were doing the business.

Cross examination:

Don’t recollect that Kellogg was down there more than once. Never
had any conversation down there about the eorn more than once that I
recollect of. Myers & Co. furnished us with the money we bought the
corn with. We bought some corn for ourselves before and after we bought
for Myers & Co. Commenced buying for them in the month of February,
1854 ; can’t state the time exactly; think towards the last of the month.
We had on hand at that time more than ten thousand bushels; might have
had double that. Shelled corn was in the warehouse, and the ear corn was
in the pens. There was ten thousand bushels sold to Myers & Co., then
at Spring Lake. All the shelled corn that was in the warehouse, was con-
sidered sold to Walker & Kellogg. My partner sold it, and had in the
neighborhood of six thousand bushels in the warehouse on the 13th of Feb-
ruary, 1854. That that was in the ear was not set apart to Walker &
Kellogg. That in the warehouse was considered theirs. My partner sold
the corn when he was up the river, at Pekin or Peoria. Don’t know that
there was any specific agreement that Myers & Co. were to have that iden-
tical corn. Don’t know anything more, personally, than that Myers & Co.
were to have the ten thousand bushels. Did not shell any more corn at
that time; did early in the spring of ’54—shelled a great amount more.
Put enough in the warehouse to complete the ten thousand hushels sold “to
Myers & Co., and shipped the balance on our own account, Can't tell how
much we shipped. We kept a book in which was set down the amount of
corn we bought. Don’t know where it is; it was at Ilavana the last time
I sawit. 1 took it with other books to Havana, when I removed to Havana
to do business there. I saw it at Havana after I took it there; can’t tell
you who has it in possession. It was boxed up with other books and
left in a warehouse at Havana. I do not know where the books now are.
I could not tell what I paid for each particular lot of corn that season.
We must have bought between seventy and eighty thousand bushels.
Can’t say when we stopped buying; may have bought through the month
of May and into June, but can’t say. I was a witness upon a former trial
of this cause. There was an account presented, (The account marked
“I'™" was here shown witness.) I think Moore, Pratt & Co. made an
account to Myers & Co. Could not say this account was the account we
made out. T could not say that we made more than one account. T don’t
think there was any charges after December. Witness was then shown
ncecount attached to plea. I don’t know whose writing it is; don’t think
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he ever made one just like it; thinks he made one in the aggregate that
was much like it; 27,340 bushels charged in this account; thinks they
took away all of that. Don’t remember that, on any former examination,
I said that Kellogg commenced taking away corn in May and finished in
December, 1854. I don’t remember whether I stated on my former exam-
ination, that we made a bill to Myers & Co. immediately afterwards, and I
think it was in items, and amounted in the aggregate to more than nine
thousand dollars. I can’t say whether the bill present at the former trial
was the same bill made to Myers & Co. or not; could not tell very closely
how much corn we shelled and put into the warehouse that season. I sup-
pose we had 50,000 bushels of shelled corn in the warchouse that year.
We hought more than that, but a part of it never went into the warehouse.
It was kept on a separate floor of the warehouse. There were three floors
in the large warchouse. Kept our corn in a smaller warchouse. Think theve
was on first floor of the big warchouse that season over 15,000 bushels.
The second floor had more in it—probably 15 or 20,000 bushels. The
middle and hottom floors contained the corn we bought for Walker & Kel-
logg. The lower floor contained 10,000 bushels, more or less. Think the
rotten corn was on the bottom floor when Kellogg was there. Could not
tell very nearly how much corn Moore, Pratt & Co. had on hand on the
13th of February, 1854, at the warehouse. They might have had twenty
or twenty-five thousand bushels at that time. Presume [ stated on my
former examination that Kellogg was there in November, 1854. I presume
I said the parties seemed to understand the terms upon which the corn was
bought, handled and shipped. I cannot say that I did not say on my for-
mer examination that nothing was said about rotten corn and extra charges.
Mr. Bonney appearved to be employed as counsel by Myers & Co. in the
former {rial, and took down my evidence. I know that I showed M. Kel-
logg a part of the rotten corn. I have no recollection of saying that noth-
ing was said about rotten corn and extra charges. Don't recollect whether
aceount shown me in Bonney's brief was like Myers & Co.’s account; the
agaregate, I think, was larger.

Re-examination by defendants :

Storage was one cent per bushel per month. The figure 6 for first item
of storage in account annexed to plea is wrong—it should he 4—but the
extension of amount is right. On part of the corn we charged no storage.
No storage charged on corn taken away in the spring. The next corn was
taken away in September; charged storage on that for four months. If it
was into September, charged for the whole month.

Cross resumed:

If the hooks could be produced, they would show the price paid for the
corn, and for whom bought, and the rates and prices of the several pur-
chases. That he supposed the books could be found if any exertion was

made.

Samuel S. Porter, sworn for defendants, said: I bought grain from the
year 1849 to 1859. I bought corn at Spring Lake in the ycars 1852,
1853, 1855, 1856 an:l 1857. Did not buy any in 1854 at Spring Lake.
I was governed in buying corn there by the river. It was very unsafe to
buy corn there after June. It was worth from one cent and a half to two
cents per bushel {o haul and sack corn to the river. I never bought corn
there in June. Very little corn was ever bought there after first of June.
The season for buying corn at Spring Lake would not last longer than the
first of June, if we expected to ship it by water. I don’t know of any
local custom that makes a distinction hetween Spring Lake and other points
on the Tllinois viver as to the season for buying corn. It would not be safe
o buy corn there after the first of June; there would be danger of its
spoiling if kept over the summer months.

o Al
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Peter A. Brower sworn. I have been purchasing corn oft and on at
Pekin and Spring Lake for 15 or 18 years. Don’t know what the word
season means there. If I were purchasing corn for another I would buy
during the season at the risk of the purchaser. The season depends entirely
upon the stage of the river—sometimes it continues during the whole of
the navigation. River generally falls between the first of June and July.
Never bought corn only in the spring there, and always sent my boats and
got it away while the river was up. I don’t know of any established cus-
tom at Spring Lake as to the time for purchasing corn.

Joseph W. Cochran called for defendants. Witness was shown the debit
side for plaintiff’s account marked “E.” I have  made the calculation of

the money advanced as shown by that account prior to April 15th, 1854.
It is just six thousand four hundred and twenty dollavs.

Henry Kellogg was then recalled for plaintiff, and his evidence again
objected to, because he was interested. Witness produced drafts drawn by
defendants on Walker & Kellogg, and accepted by them, to the amount of
$9,946 90. The date and amount of which said drafts are respectively as
follows, to-wit:

DATE. AMOUNT.
Feb. 21, 1854, - - - - $500 00
“ 24, - - - - 300 00
“ 25, - - - - 1,200 00
March 4, - - - - 3,000 00
L6 - - - - 120 00

“ 15, - - - - 350 00

£ =077 - - - - 2,000 00
eI - - - - 176 90
April 17, - - - - 2,000 00
$9.946 90

AlL of which drafts were accepted by Walker & Kellogg hefore the receipt
for the thirty thousand bushels was given. -

Plaintiff then read to the jury the following letters, marked “I,” “J” and
“K” in the record:

I Pex1N, March 22, ’54.
Messrs. Walker & Kellogy :
We will see Moorc as soon as possible; but we told him some weeks ago not to give over
27 or 28 cents. We are only paying 28 here, and no one cares about buying at that. Tn
fact, there is not one buyer in market at that price. ~ We believe men are here offering

14c for dry hides, and 5c¢ for green. Truly yours,
(Signed,) H. MYERS & CO.
J. PexIN, Sept. 26, 54,

Messrs.- Walker & Kellogg :

Gents: Moore’s partner is here, and sags that corn at Spring Lake must be taken
away as soon as possible, else it will spoil, and they will charge extra storage ; and we
think it greatly to your interst to take it off; and think to have $10,000 invested there all
the winter in corn is not desirable. Besides, we cannot close our business until it is done.
Zimmerman can get a good freight for Havana and poiuts above, and we think you stand
very wuch in your own light not to get it up immediately. Michigan and barges will soon
take it up.  You have already reccived nearly 6000 bushels, and you can soon get the bal-
ance up. If you cannot come down this trip, let Zim make arrangements to go down next
trip without fail, for Canton, Liverpool and Havana, for he can get a full load of goods; for
Bt. Louis boats say they are going no further than Peoria. Zimmerman had better tele-
graph shippers at LaSalle that he will take goods for those places, that they may freight
for him. You cun ship your corn on railroad from Peoria, but we cannot at Spring Lake.
The bars are not so bad from Peoria to LaSalle. We hope you will not fail to make
arrangements to take corn next trip, at least. (Signed,) H. MYERS & CO.
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K. PexIN, May 7, ’57.
Messrs. Walker & Kellogg :

Yours requesting us to come up and make a settlement of the Moore & Pratt business
was duly received, but was not answered sooner, thinking to hear from them. They have
all the papers, and must attend principally to arranging the business. We sent them your
letter, but have not heard from them-yet. We think Moore will do well with his grain
this season, and will soon be able to clear up all old matters. He was like the rest of us
last season—Ilost considerably. Knowing they will do what is right when they think they
are in a condition to satisfy all claims, we should regret to sec the matter litigated before
all parties had tried to settle it amicably. We shall see Moore before long, and will urge
him to a settlement. Respactfully, H. MYERS & CO.

Mr. Eastman called for plaintiffs, and said: I went to Spring Lake in
last of November or first of December, 1854 ; got a load for part of three
barges. I got all they had. Pratt was there and delivered the corn to me.

Brower recalled for defendants. [ was purchasing corn in Tazewell
county in 1854 ; was paying from 28 to 35 cents in March. April and May
for shelled corn. In April we paid 32 and 33 cents for the greater part.
Don’t remember what it was worth in March.  Difterence between shelled
corn and corn in the ear is from three to lour cents per bushel.

Pratt, rccalled for defendants, said:  We bought most of the corn in the
year 1854, in Spring Lake, in the ear.  The price in the letter must mean
corn in the ear, as we bought most of the corn in the ear and had it shelled
by contract, at three cents a bushel, and boarded the hands of the sheller.

Mr. Grier was called for plaintifts, and testified: I am a dealer in grain
in Peoria. The season here and all along the river commences with the
opening of navigation, and runs till its close in the winter.

Cross-ex.
I am speaking of season at Peoria. Was never at Spring Lake. Can
move corn at any time by railroad from Peoria.

Mur. Tyng called for plaintiffs :

The season for buying means whole season. The season for shipping
means while boats can run. Can’t say when water is so low that boats
can’t get up to Spring Lake.

The foregoing was all the evidence given in the case.

The court was then requested to give for defendants the following
instructions:

1. The jury are instructed that the plaintiffs in this cause are not enti-
tled to recover for money they advanced to purchase the corn with, and
for the corn also; which instruction the court refused to give, but struck
out the word also, and added the following qualification: “purchased with
such money,” and gave it so qualified; to which refusal to give said instruc-
tion as originally written, and qualifying the same, the defendants at the

time excepted.
The court then gave for the defendants the following instruction :

2. If the jury believe from the evidence, that on the 15th day of April,
1854, the parties got together and defendants then executed the receipt of
that date for the 30,000 bushels of corn; and if the jury further believe
from the evidence that all the money paid by the plaintiffs to the defend-
ants was paid on and prior to said 15th day of April, 1854, it is for the
jury to determine from all the evidence whether the parties at that date
agreed among themselves that the 30,000 bushels of corn covered all the
advances made by the plaintiffs up to and on said date.
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The court gave for the defendants the following instruction :

3. If the jury believe from the evidence, that the receipt for the 30,000
bushels, at its date, covered all the advance up to and on that date; and if
the jury believe from the evidence that no further advances were made by
plaintiffs to the defendants to purchase corn with, then the plaintiffs cannot
recover for any failure of the defendants to purchase corn after the 16th of
April, 1854.

The court gave for the defendants the following instruction :

4. The court further instruct the jury, that by the terms of the receipt
offered in evidence by the plaintiffs, dated April 15th, 1854, the 30,000
bushels of corn was then the corn and property of Walker & Kellogg, and
was then in the warchouse of Moore, Pratt & Co., at Spring Lake.

The defendants asked for the following instruction:

5. There is no time specified in the receipt dated April 15, 1854, when
Walker & Kellogg were to send for the corn, and in that case, Walker &
Kellogg would be required to send for the corn, and in a reasonable time;
and if’ Walker & Kellogg failed or neglected to send for the corn in a rea-
sonable time; and if the jury further believe from the evidence, that by
reason of such failure and neglect of Walker & Kellogg to send for and take
away the corn in a reasonable time, a part of the corn was lost or spoiled,
then, unless the defendants were guilty of some negligence, Walker & Kel-
logg must sustain such loss and damage, and the jury should not allow the
plaintiffs for any corn so lost or spoiled.

Which instruction the court refused to give, but added the following
qualification : .

“Unless the jury believe from the evidence, that the time for the deliv-
ery of such corn was changed by some other contract between said parties,
or that the corn specified in this receipt was subject to the terms of the
contract of February 13, 1854,” and gave it so qualified; to which refusal
to give said instruction as originally written, and so qualifying the same,
the defendants at the time excepted.

The defendants asked for the following instruction :

6. If the jury believe from the evidence, that the defendants had on
hand in the warehouse of Moore, Pratt & Co., the 30,000 bushels of corn
specified in the receipt dated April 15, 1854, and were then ready to deliver
the same at that date; and if the jury further believe from the evidence
that the plaintiffs did not, within a reasonable time, call for and take away
the corn, and that by reason of the failure of the plaintiffs to remove the
corn in a reasonable time, the defendants were subjected to and did pay for
the sacking, hauling, and for storage on the corn, in order to take care of
and ship the corn, then the jury should allow the defendants a reasonable
compensation for such sacking, hauling, and extra storage. Which instrue-
tion the court refused to give, but added the following qualification:

“Unless the jury further believe from the evidence, that the time for
the delivery of such corn was changed by some other contract between said
parties, or that the corn specified in this receipt was subject to the contract
of February 13,1854 ;" and gave it so qualified. To which refusal to give
said instruction as originally written, and so qualifying the same, the defend-
ants at the time excepted.

The court gave for the defendants the following instruction :

7. The court instructs the jury, that under the contract in this case dated
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February 18, 1854, defendants were to receive four cents per bushel for
buying, storing and delivering corn on board the plaintiff’s boat. The con-
tract limited the performance of those acts during the then coming season
for buying and shipping corn at Spring Lake, and the defendants were not
bound to purchase or store corn for them after the expiration of such season;
and if the plaintiffs neglected to remove the corn within the time limited,
the defendants had the right to charge the usual and customary rates of
storage for the time it subsequently remained in store; and the plaintiffs
were bound to pay it. The undertaking to purchase and store was not for
an indefinite period, but only during the season for purchasing and ship-
ping corn at Spring Lake.

The court gave for the defendants the following instruction :

8. If the jury believe from the evidence, that the season for buying and
shipping corn at Spring Lake expired by the first of June, and that the
defendants had the corn ready for delivery before that, and so notified the
plaintiffs, and the plaintiffs failed and refused to take it away, the defend-
ants are not responsible for any corn injured by heating or otherwise, unless
said damage was caused by negligence of the defendants.

The court gave for the defendants the following instruction :
©

9. The court instructs the jury, that if they believe from the evidence
that the plaintiffs were notified that the corn was ready for delivery, and
that the plaintiffs failed to send for it within the time agreed upon by the
parties, and before they did send for it the river fell so as to increase the
expense of putting it on board the boats, the defendants are entitled to
credit for such increased expense.

The court gave for the defendants the following instruction :

11. The cowrt instructs the jury, that defendants are entitled to recover
four cents per bushel for all the corn purchased under the contract of Feb-
ruary 13, 1854, except the 10,000 bushels contract by defendants for
plaintiffs; and if the jury believe from the evidence that the defendants
purchased for the plaintiffs thirty thousand bushels of corn, the defendants
would be entitled to receive four cents for each bushel so purchased, if
they further believe such corn was bought under the contract of February
13, 1854.

The court gave for the defendants the following instruction :

12. The court instructs the jury, that the defendants, by the terms of
the contract given in evidence, were not bound to ship the corn until the
plaintiffs sent for it.

The defendants then asked the court to give the jury the following
instructions:

13. The court instructs the jury, that by the terms of the receipt given
by the defendants to the plaintiffs for the thirty thousand bushels of corn,
dated April 16th, 1854, the defendants becams the bailees of the corn for
the plaintiffs, and were only bound to take reasonable care of the same,
and have the same ready for delivery for a reasonable time; and if the
same was injured without the negligence of the defendants, the defendants
are not responsible for such injury, and had a right to charge storage for
any neglect to carry it away after a reasonable time, if the jury believe
from the evidence, that the plaintiffs failed to take it away in a reasonable
time, and were notified to do so.

14. The court instructs the jury, that under the pleadings in this case,
the plaintiffs are not entitled to recover damages for any failure or refusal
by the defendants to deliver any corn purchased.
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15. The court instructs the jury that the defendants are entitled to have
credit for the corn at the price they paid for it at Spring Lake, and if the
corn fell in price after it was bought, the plaintiffs would have to sustain

such loss.

16. The court further instructs the jury, that the receipt dated April 15,
1854, is evidence that the defendants purchased for the plaintiffs thirty
thousand bushels of corn; and if the jury believe from the evidence, that
the defendants did purchase for plaintiffs thirty thousand bushels of corn,
then defendants are entitled to receive four cents per bushel upon the whole
of said corn, and it makes no difference that the whole of the corn may not
have been delivered.

All of which last mentioned instructions the court refused to give; to
which refusal to give the same, the defendants at the time excepted.

The court gave for the plaintiffs the following instructions:

1. That the plaintiffs in this cause are entitled to credit for all the money
advanced under the contract for the purchase of corn according to the con-

tracts.

2. That by the contracts the corn was to be delivered when called for
during the season without charge, except the price to be paid per bushel
as stipulated in the contracts, and four cents per bushel commission.

3. If the jury believe from the evidence, that the defendants admitted
the correctness of the plaintiffs’ account given in evidence, and that the
account which the defendants furnished of their claim in 1858 is correct,
they will find for the plaintift' the difference between the two accounts;
and if they believe from the evidence, that the season mentioned in the
contracts extended from the opening to the close of navigation in the spring
and fall, they will find for the plaintiff’ the difference between the two
accounts, deducting from defendants’ account all charges except for com-
mission, sacks, meat, twine, and labor on boats, and ice.

4. That by the contract of February 13th, 1854, the defendants were to
purchase corn during the season for Walker & Kellogg. That said corn,
when purchased, was to be subject to their order, and they were to be gov-
erned by them as to price to be paid from time to time; and that they were
to receive four cents per bushel for buying, storing and delivering on board
their boats, and to make up the quantity, reported by them (Myers & Daw-
son) as bought, to Walker & Kellogg.

0. That to establish a custom, it is necessary that the party asserting it
should prove that the same had existed for a series of years, and that the
same had been known and acquiesced in by all persons conversant with the
business at the place aforesaid.

To the giving of each of which instructions, the defendants at the time
excepted.

The jury found a verdict for the plaintiff, for $3,323 23.

A motion for a new trial was entered by the defendants, and the motion
overruled, and exceptions taken, and judgment rendered upon the verdict.

Errors assigned:

1st. The court erred in overruling the motion for a change of venue.

2d. The court erred in admitting the contracts of February 13th, 1854,
and the receipt for corn of April 15th, 1854, under the pleadings.
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3d. . The court erred in allowing the witness Henry M. Kellogg to testify
in the case.

4th. The court erred in refusing to give the first instruction asked on
the part of the defendants below, as originally written, and in qualifying

the same.

5th. The court erred in refusing to give the defendants’ fifth instruction
as originally written, and in qualifying the same.

6th. The court erred in refusing to give defendants’ sixth instruction as
originally written, and in qualifying the same.

7th. ‘The court erred in refusing to give the 13th, 14th, 15th and 16th
instructions asked by the defendants below.

8th. The court erred in giving the 1st, 2d, 3d, 4th and 5th instructions
asked by plaintiff below.

9th. The court erred in refusing to grant a new trial.

ROBERTS & IRELAND,
Attorneys for Plaintyfs in Error.
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State of  Iinnis, } Ju Third Grand Divisiow,
SUPREME COURT, ) XPRIL TERM, X. D. 1862

" HENRY MYERS AND STANLEY J. DAWSON

S,
COARLES WALKER, SURVIVOR, &C.

Brief for Plaintiffs in Error.

The plaintiff below was not, under the evidence and pleadings in this
case, entitled to recover,.and the court manifestly erred in admitting the
contracts in evidence, and not granting a new trial. The declaration con-
tains only the common counts, and if the plaintiff was entitled to recover
under any count, it would be the count for money had and received. But
here was a special contract that the defendants below were bound to per-
form, and there is no dispute that they had performed part, and an accept-
ance of that part by Walker & Kellogg, and they cannot now rescind the
contract after having accepted a part performance; nor have they any right
to consider the contract in force for one purpose, and as rescinded for
another.

An action for money had and received does not lie if the contract has
been in part performed, and the plaintiff has derived some benefit, so that
were he to recover a verdict, the parties could not be placed in the same
situation in which they respectively stood when the contract was made.
Blackburn s. Smith, 2 Exchequer Rep., 783; Chitty on Contracts, 691;
Lyon »s. Bertram, 20 Howard U. S. Rep., 149; Clark »s. Baker, 5 Metcalf
Rep., 452; Ehrensperger vs. Anderson, 3 Exchequer Rep., 148, 149.
There was no evidence here that Myers & Co.-had money belonging to
Walker & Kellogg that they refused .0 expend in purchasing corn; no evi-
dence that they had refused to deliver the corn purchased; and in addition
to this, the receipt of April 15, 1854, showed that after their contract to
purchase the corn, Myers & Co. gave a receipt as warehouse-man for the
corn so bought, as the receipt upon its face expressly shows; and the evi-
dence of the plaiitiff’s own witness, Henry M. Kellogg, expressly shows
that no money was advanced on the contracts of February 13th, 1854, after
April 15th, 1854 ; nor is there any evidence that Myers & Co. ever refused
to deliver this corn, or sold or otherwise disposed of it; and the corn having
been bought under the contracts of February 13th, 1854, and Walker &
Kellogg having afterwards accepted the receipt of Myers & Co. as ware-
house-men, the original contracts were closed up and ended; and by the
acceptance of the veceipt Walker & Kellogg admitted that the money
advanced had been expended in purchase of the corn, and that Myers &
Co. only held it as warehouse-men. Then Myers & Co. having, from that
time forward, held the corn as bailees only, they could be charged only by
a special count, unless they had sold the corn, of which there is not a
shadow of evidence. ‘There can be no dispute about this proposition of
law, and we insist that the facts and the receipt, to which we invite the -
particular attention of the court, fully supports the position we assume.

2. Henry M. Kellogg was not a competent witness. He was one of the
heirs of William Kellogg, the deceased partner of Walker, who prosecuted
this suit as survivor, and who had, together with Walker, originally com-
menced the suit. The witness, both as heir and administrator, was enti-~
tled to a part of whatever judgment.might be obtained; and if Walker
failed in the suit, he could still call upon the witness, as heir and adminis-
trator, to bear his proportion of the costs, and under any circumstances,
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after the payment of the partnership debts of Walker & Kellogg, and which
he swears were not anything, he would still, as administrator, be entitled
to one-half of it to administer upon, and receive his six per cent. for the
came. The authorities are full to this point. 3 Phillipps on Evid, 28,
(Cowen, Hill & Edwards’ edition;) Lowrey vs. Summers, 7 Halstead Rep.,
940; Bell vs. Smith, 7 Dowl. & Ry. Rep., 846; S. C. 5 Barn. & Cress.
Rep., 188; Beach vs. Swift, 2 Conn. Rep., 269.

The general rule is, that if the effect of the witness’ testimony is' to
inerease a fund in which he may be entitled to participate, he is incompe-
tent. Stebbins vs. Sackett, 5 Conn. Rep., 262; 6 do., 262; Stewart vs.
Kip, 5 Johns. Rep., 258; and 3 Phillipps on Evid., page 45, it is said:
«Rvyen if the witness release all claim to the debt in question, this will not
restore his competency, for he has still an interest in supporting the action,
in order that the costs may not be a charge upon the estate ;7 and refers to
the case of Baker vs. Tyrwhitt, 4 Campbell Rep., 27; and numerous Amer-
ican and English cases are cited in Cowen, Hill & Edwards’ notes. In the
case of Shephard »s. Ward, 8 Wendell Rep., 542, it was held that a son of.
one of the parties who had died pendente lite, Was incompetent, although the
death was not suggested on the record, but appeared in evidence on the
trial. In the case of Kimball vs. Kimball, 3 Rawle Rep., 469, where the
son of the intestate had assigned all his interest in the suit, and offered to
pay the costs, yet he was held interested, for the father's estate was liable
to make good a share of the devastavit. And in the case of Allen vs. Blan-
chard, 9 Cowen Rep., 631, is a case directly in point, and decides- this
whole question.; ;

~ The release or assignment offered to restore the competency of the wit-
ness, pretends to assign the right of the witness as administrator, but this
he could not do; nor was there any way attempted to relieve the witness
of his liability to answer for costs.

The 1st instruction asked by defendants below was correct; and when
the court bears in mind that Walker had introduced a receipt for 30,000
bushels of corn, it was very material to defendants below to have it in its
original shape, that the jury might not be misled by that receipt and find
for Walker, both upon the contracts and receipt; and the court, by quali-
fying it, defeated the very object of the instruction, and the instruction so
qualified, must have led the jury to believe they were to find for plaintiff
below, both upon the contract and receipt.

_ The 5th, 6th and 13th instructions asked by defendants below, as orig-
* inally written, gave a fair and correct interpretation of the receipt of April
- 13th, 1854. They, by that receipt, became liable as warehouse-men, and
',.liable as such only.

This receipt, when taken in connection with. the facts that no funds were
advanced by Walker & Kellogg after its date, and that no corn was received
by them from defendants until May 26th, as their own account shows; the

_~ fact that no corn was in dispute but the corn bought under the contracts of
February 13th, 1854 ; and the language of the receipt itself, that the corn

.-, was stored at the warehouse at Spring Lake, and that it had been bought
with the funds of Walker & Kellogg, shows as clearly as could well be
shown, that the corn mentioned in the receipt of April 15th, 1854, was the
same corn bought under the contracts of February 13th, 1854; and that a
settlement had been made by the parties; and that, for the amount of over
nine thousand dollars advanced by them, Myers & Co. had bought 30,000
bushels of corn, and now held it as the property of Walker & Kellogg.

By this, then, a new contract was made; the parties had mutually
rescinded the old one; and from that time on, the receipt was to govern
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and to determine the rights and liabilities of the parties. The receirri_; was

an admission on the part of Myers & Co. that, with the funds of Walker &

Kellogg, they had bought 30,000 bushels of corn, and that they henceforth
held it as warchouse-men. /f

1
The fact that Dawson went up to notify Kellogg about the corx};‘:'_ the
letter of Sept. 26, 54, all go to show that the parties considered it in store
for Walker & Kellogg, and that Myers & Co. were holding it simpiy as
bailees. \;}_

They were then bound fo due and reasonable care and diligence only, to

have it ready for delivery only for a reasonable time; and if Walker &= ..

Kellogg neglected. after a reasonable time, to take it away, the}f'\vere‘
respoisible for storage; and it it was injured or lost without the negligence
of defendants, Walker & Kellogg must bear the loss.

Myers & Co. were no longer hound to keep it for a season, or for any defi-
nite length of time, but only for a reasonable time; and under this view,
the question of season has nothing to do with the case whatever.

With due respect and deference for the judge of the circuit court who
tried this case, I confess I have not, after the most careful attention, been
able to tell what the court meant by the qualification added to the 5th and
6th instructions; but one thing is certain, that the qualification rendered
the instructions perfectly nugatory and meaningless, so far as applied to
this case. : .

There is another significant fact about this transaction, that clearly shows
that the receipt for 30.000 bushels of corn was a settlement of the whole
matter between the parties, including the 10,000 bushels, and that is, that
when Dawson went to notify Kellogg, in May or June, nothing was said
about buying more corn, or but what Myers & Co. had fulfilled their part
of the contract, and that it only remained for Walker & Kellogg to send

and get the corn.

The 14th instruction asked by defendants below was a plain proposition,
Walker & Kellogg were not entitled to recover damages for a breach of con-
tract under the pleadings in this case.

The 15th instruction also stated the law correctly under the contracts,
and should have been given. The court will see that no witness states
what corn was worth, when this corn was bought, at Spring Lake, on the
part of plaintiffs, while the defendants below showed that 34 cents was the
lowest price paid for the corn; and there is no reason why Myers & Co.
should not have credit for the corn at that price; and the jury would doubt-
less have given them credit for it at that price if the 15th instruction had
been given.

The 3d instruction given for plaintiffs below violated one of the best set-
tled rules of law.

The plaintiffs below had offered in evidence the account marked “F” in
the record, as an admission by defendants that it was the only set-off they
* had against Walker & Kellogg. When they had thus brought the account
before the jury, they had no right to instruct the jury to disregard a part
of it; if the plaintiffs introduced it, the defendants had a right to the whole
of it. 1 Phillipps on Evid., 408, 409; Mouris vs. Hurst, 1 Washington C.
C. Rep., 433.

ROBERTS & IRELAND,
Attorneys for Plaintiffs in Error.
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