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IN THE SUPREME COURT,

'ELIAS"B. RHEA, ) © _ STATE OF ILLINOIS,
APRIL TERM, A .D. 1859.

- vs.
JACOB: C. RINER.

APPEAT, FROM KINOX.

ABSTER.A OT. ;.'

It This was an action of Replevin commenced in the Knox Circuit Court, to recover
one bay mare claimed by Plaintiff, and was tried in that Court, before a Jury, at
the October Term, A. D. 1857. Verdict and judgment for Plaintiff. Motion for 4

new trial by Defendant overruled.
11, Declaration was as follows :
1st count charges that Defendant, on 12th May, 1857, on a certain farm in Town- .
ship § N. R. 4 E. of 4th P. M, Knox county, Illinois, took one bay mare, black
main and tail, about 8 years old Spring of 1857, 16 hands high, of the Plaintiff, of |
value of one hundred and fifty dollars, and unjustly and wrongfully detains the e

same against sureties, dc.
II1. ond count same as first, but describes the close as N. W. Qr. Sec. 10, in same |

Township.
3d count same as 2d, except it charges that Defendant “detained” instead of -

“took” the mare. E
4th count same as 3d, except changes the place as on his farm in Townsip 9 N. !
R. 4 E. 4th P. M., and lays damage at two hundred dollars. , 2
IV. On 21st day of October, A. D. 1857, at same term of the Court, Defendant filed :
his general demurrer to the st count of Plaintift’s declaration, and pleas to 2d, 3d,
and 4th counts of said declaration, and assigned as special cause of demurrer that |
the place whence mare was alleged to have been taken, was not deseribed with 0
sufficient certainty.
V. And afterwards, on same day, the Court overruled the demurrer to said first
count of said declaration, and upon motion of Defendant, granted leave to with-
" draw the demurrer, and plead to said first count, and the said Defendant, on the

the sdme day, filed his plea to the first count of said declaration,
VI. The Pleas were as follows :

1. Plea to 1st and 2d counts of declaration, that Defendant did not take and

unlawfully, unjustly, and wrongfully detain the said mare.

9. Pleato 38d and 4th counts of said declaration, that he did not detain the

-

gaid mare.
3. Pleato whole declaration, property in Defendant,
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VIL Issue was joined on the 1st, 2d, and 8d pleas of Defendant, to the country, and
Jury sworn.

IX. The Plaintiff, to maintain the issue on his part, called as a witness James Pad-
dock, who testified that he knew the parties ; did not know any thing about the
trade; had a conversation with Defendant at the time I took the mare Coly to
Defendant last Spring; was told to take her by the Plaintiff; left the mare with
Defendant; heard him tell his wife that they traded horses. I went to Riner’s on
Saturday evening; he was not at home, came home in the evening; that evening
some of the hands put the mare in the stable; Defendant turned her out in the

X. field; she was stiff next morning. Defendant did not say what mare he traded;
gaid a week afterwards that if Coly was as well as she was when they traded, it
would be all right ; Coly got over her stiffness by the next Sunday; did not know
that Rhea, Plaintiff, demanded the mare; told Defendant that we came after the
mare Jane; Defendant told me, when I left, to tell Rhea if he did not send the
mare up in a week to come down after her.

On cross examination, he further testified that he took the mare to defendant in
April, 1857, late in the evening ; was sent with her by plaintiff; wife and children
at home; I did not put the mare in the stable myself; defendant did not tell me to
tell plaintiff that he would not receive the mare Coly, and for him to send down
for her, just as I was going back home; Rhea used Coly some; brought her from
Ohio; my hands plowed her some before I took her down to Riner; I told defend-
ant I brought Mr. Rhea’s mare down to him; did not say anything; one of the
hands put her in the stable; I can’t say whether I put her in the stable or not; did
not see any one tie herin thestable; I just know she was Jame on Sunday morning;
don’t know of any person turning the mare out of the stable into the field ;; do not
recollect of talking with George Rhinehart; did talk with Rhinehart; did not tell

XI. him that I knew she was lame the evening before ; Riner said if the mare Coly did
not get over the stiffness he would not have her; Coly is brown, Jane is bay.

The plaintiff then called John Kirby. Plaintiff sent me down to defendant’s after
a mare about a week after Paddock took the mare down ; defendant then had Coly;
I told Riner I come after the mare Rhea traded for ; Riner said he had not got
done using her ;. defendant said Coly had not got over her stiffness; thought she
was going to have the pole-evil, and that under the circumstances he was not willing

! to let Jane go.

The plaintiff then called Obed Rinehart, who stated that he knew the parties,
and James Paddock ; went down after the time John Kirby did to defendant’s;
thinks it was the same or next day ; James Paddock and two other young men went
down with us; Rhea demanded the mare Jaue, and Riner told him he did not feel
disposed to give her up; Riner said if you will take Coly, and say nothing more
about it, I will give you five dollars; Coly was not lame but 2 little stiff; Coly got
over her stiffness in about a week after she had a colt; Riner the defendant told

XII plaintift that if Coly was all right as she was when they traded it would be all
right, and said if Coly got over her stiffness, he would let plaintiff have Jane.

)
Uakis-ag)
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On cross examination he further stated—Did not know when the mare Coly was
taken down to defendant’s; Paddock and Rhinchart were present at the time of
the conversation ; defendant objected to giving up the mare Jane; defendant asked
plaintiff if he was not going to take Coly; plaintiff said he was not; Janeis 16
hands high, or a little over, with a few white hairs on her face; defendant said he
would rather give five dollars than have any trouble; parties live about seven miles
apart; defendant said that if Coly was in the condition that she was when he traded
for her, he would take her; Coly got over her stiffuess before Jane was replevied.

The plaintiff then called George Rhinehart, who stated he knew the mare Jane;
she was about 16 hands high, and black main and tail, white on her hind foot ;
Sherift took her on Riner’s farm in Salem Township; farm that Riner lived on ;
Enke replevied May 16th, 1857 ; I took Coly to Rhea for Mr. Riner, a week before
Jane was replevied, and defendant took her up to plaintiff on the same day; I know
when Paddock brought Coly down; Jane was in defendant’s possession up to the
time when she was replevied.

On cross examination witness farther stated—1I was in the field at the time Pad-
dock brought the mare down ; it was on the 2d day of May, little before sundown ;
Mis. Paddock and Mrs. Riner were present at the time the mare was brought; when
I came up from the field Paddock was at the stable with his sick mare, and Coly
was in the stable at the time, and Paddock told me he hitched Coly in the stable,
and that might Paddock told me to turn Coly ont of the stable hecause she was
heavy with foal; defendant tol:! Paddock the next cay aiter he brought her down,
that if Coly did not get over her stiffuess he would not receive her; defendant told
Paddock to tell plaintiff that he would not receive Coly unless she got over her
stiffness; defendant in the absence of plaintiff told me he was to keep Jane until
he got through his plowing, and he did not get through his plowing until after she
was replevied, and both parties claimed that if anything happened to either mare,
it was to be no trade; Riner, the de‘fgéfh t, took the mare Coly up to plaintiff
second time, and she was put into «h?ﬁg“ £ stable; it was fourteen days from
time Paddock brought Coly down to the time that Jane was replevied ; Coly was
stiff the day I took her up to Mr. Rhea’s, plaintift’s, home; after I turned the mare
Coly out of the stable the day she was sent down to defendant by Mxr. Paddock, I
told all of them at the house that the mare was stiff; Paddock was in the room at
defendant’s house at the time, and said he did not know she was lame when he started
down to defendant’s from plaintiff’s; Coly was very stiff in all her legs and could
hardly walk ; about a week after she was sent down to defendant; was an hour and
a-half going up with Coly to plaintift’s from defendant’s.

Here the Plaintiff rested. .

Defendant then called John W. Riner, who testified that Sunday morning about
8 o'clock, the defendant and Paddock came over to my house; I went to defend-
ant’s; I observed that the mare Coly was stiff; defendant said he would not have
any thing to do with the Coly mare in the condition she was in ; said the same to
Paddock when he left the defendant’s on the day after he, Paddock, brought her
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down to defendant’s ; and when Paddock left on that day, defendant sent the same
word to plaintiff; Coly was diseased ; had what I call the pole-evil; I did not hear
the defendant say anything about sending the mare Jane up to plaintiff’s, if the
plaintiff did not come after her, or that if the plaintift did not come after her that
he, defendant, would send her up; did not hear any such conversation on the Sun-
day evening when Paddock was about starting back from bringing mare Coly down
or at any other time when I was there when Paddock left defendant’s and his wifé
was with him; I heard another conversation between the plaintiff and defendant at
the plaintiff’s house, or near there, afterwards, and at the time defendant took Coly
back to plaintiff, in which conversation both parties said if either of the mares got
crippled, or injured, or anything was the matter with either of them before they
exchanged mares, each of the parties was to bear the loss of the injury to his own
mare, and it was to be no trade; I live about two miles and a-half from plaintiff’s,
south-west ; George Rhinehart come to my house with Coly about noon ; defendant
was at my house, and we all went up to plaintift’s together; I went with my wagon
and we had Coly behind the wagon; we walked the horses pretty much all the
way up to plaintiff’s; Coly was very stiff and could not trot well; when Rhinehart
came to my house that day with Coly, he came from towards the plaintiff’s.

On cross examination further stated—I am brother of the defendant; can’t say
sure that she had the pole-evil; am not much of a judge of the diseases of horses.

The defendant then called John Bell, who testified as follows: I was present at
a conversation near Mr. Rhea’s, the plaintift’s, house, between the parties, and the
same conversation that Mr. John W. Riner testified about; both parties said that
if either of the mares got erippled or injured in any way, or anything was the

. matter with them before the parties exchanged, each of the parties were to bear the

loss of the injury to his own mare; don’t know if they said if anything happened
it was to be no trade; don’t recollect it; heard plaintiff say he had rather the pro-
perty was exchanged at the time of the trade, for he did not like to run the risk of
Coly’s having a colt, and if she had a fine colt he might not want to trade, or care
about trading.

On cross examination he further stated—that he saw the mare Coly about a week
after conversation at plaintiff’s; could not discover that mare was stiff at allj the
day at plaintiff’s I did not see that she was much stiff; that day of conversation she
trotted off a good lick ; plaintiff always said it was a fair trade; Riner, at plaintiff’s,
at the time Coly was taken back to plaintiff, said he put Coly into plaintiff’s stable,
and plaintiff told boy to take her out in road ; never saw plaintiff or his Loys use
Coly since he replevied Jane ; Rhea did not pasture Coly to my knowledge ; I live on
plaintiff’s place; about one week after I went down to defendant’s, defendant came
up with Coly; defendant said he had brought up Coly; plaintiff said he would not
have her, and told Kirby to turn her out; she was not stiff when defendant brought
her up ; this was before suit; at the conversation at Riner's they said they had
traded even, and Riner was to keep Jane to plow; plaintiff got possession of Jane
some ten or twelve days after Coley was brought back.

The defendant then called George W. Enke, who testified that the plaintift said



he would be damned if he would not have a good summer’s work out of Jane ; this
conversation took place at the time I went to replevy the mare; going from Elm-
wood to where the mare was replevied.

On cross examination, stated that pl infty' claimed the mare was his, and that he
had traded his marefo=tiss Coly mm'};r Sund her in Township 9 N. 4 E. Knox
County, Illinois, on defendant’s farm ; she had black main, legs, and tail, and was

a dark bay.

The plaintiff then called John Bell, who stated that the mare was not stiff when
brought back to plaintiff’s, or did not notice any stiffness.

The plaintiff then re-called Obed Rhinehart, who stated—could not see as the
mare Coly was stiff when brought back.

The plaintiff then re-called John Kirby, who stated—was present at the time
mare Coly was brought back; she did not appear to he stiff

The plaintiff then re-called James Paddock, who stated—was present at the time
mare Coly was brought back; did not notice as she was stiff,
On cross examination stated, that if either mare got injured, it was to be at the

XVIII risk of the party having the mare, or no trade, or to that effect.

This was all the evidence in the case.
The plaintiff then asked the Court to instruct the J ury as follows:

lst. If the Jury believe from the evidence that the defendant traded the mare
replevied to the plaintiff for the Coly mare, and that defendant was to have the use
of the mare replevied for a time, and that that time had elapsed before the com-
mencement, of  this suit, and that the plaintiff demanded the same before the com-
mencement of this suit, and defendant refused to deliver, they will find the issues
for the plaintiff.

2d. The Jury is instructed that if they believe from the evidence, that the con-
tract for the trade of the horses was, that if the mares either of them became
injured before the time expired for which the parties were to use them, that the
person in possession of the horse injured should pay the loss oceasioned by the
injury to the other,Vee if .they believe from the evidence that the mare traded to
defendant became injured before the time expired, still the proof of those facts do
not invalidate the contract, and that the defendant must sue for the loss occasioned
by the injury.

XIX. Which instructions were given by the Court, to the giving of which the defendant

then and there objected and excepted.
The defendant then asked the Court to instruct the J ury as follows:

1st. If the Jury believe from the evidence that the defendant was to retain the
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XX. mare Jane until he got his plowing done, and that if anything happened to either

XIX.

of the mares before the time for delivery it was not to be a trade, and that the
defendant was not done plowing at the time the mare Jane was taken, and that the
mare Coly was stiff or lame, they will find for defendant.

2d. If the Jury believe from the evidence, that the title to the mare was not
passed, or it was not to be a trade if anything was the matter with either of the
mares, and that the mare Coly was stiff or lame before Jane was to be delivered by
the contract, they will find for the defendant.

8d. If the Jury believe from the evidence, that the defendant was to have the
mare Jane to plow with until he got his Spring plowing done, and that he had not
got his plowing done at the time the Sheriff took the mare upon the writ in this
suit, and at the time this suit was commenced, and the defendant did not deliver the
mare Jane to the plaintiff before the commencement of this suit, the Jury will find
for the defendant.

4th. If the Jury believe from the evidence, that by the contract between the
parties, the possession was not to pass of the mares until the defendant got his plow-
ing done, and that defendant did not get his plowing done hefore the mare Jane was
replevied, and that the possession of Jane was not delivered by defendant to plain-
tiff, and defendant refused to receive the Coly mare as a trade, the Jury will find for
the defendant.

5th. That.in order for the Jury to find the issues for the plaintiff they must
believe from the evidence that the mare Jane is the mare deseribed in the declara-
tion and the property of the plaintiff, and was at the time of the commencement
of this suit, and that the plaintiff was entitled to the possession of the mare Jane
at the time of the commencement of this suit.

6. That the Jury must believe from the evidence, that the plaintiff demanded
either by himself or agent the mare Jane from the defendant after the making of
the contract, and before the commencement of this suit, or they will find for the
defendant.

7. If the Jury believe from the evidence, that the parties to this suit contracted
to exchange mares the one for the other, and that each was to retain the mare he
had before said contract at his own risk for some days after said contract was made,
and that said mares were not to be exchanged until some days after said contract
was made, and that said plaintiff never had possession of the mare Jane prior to
the commencement of this suit, the plaintiff cannot recover in this suit.

8. The Jury are further instructed, that there is a distinction hetween @ contract
Jor a sale, and @ sale; that to constitute a sale of personal property there must be
delivery of possession, and that the plaintiff must here show a delivery of the mare
Jane to him by the defendant in order to recover in this action.

XIX. The Court refused to give the 7th and 8th, and refused to give the 1st and 2d as

XX.

asked, and gave the 3d, 4th, 5th, and 6th, as asked by defendant.

To the decision of the Court in refusing to give the 1st and 2d instruction as asked,
and refusing to give the 7th and Sth, the defendant then and there objected and
excepted to the decision of the Court.
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XXI. The Court gave the 1st and 2d instructions asked by the defendant, as modified
XXTI. by the Court, which are as follows:

1st. If the Jury believe from the evidence, that the defendant was to retain the
mare Jane until he got his plowing done, and that if anything happened to either
of the mares before the time for delivery it was not to be a trade, and that the de-
fendant was not done plowing at the time the mare Jane was taken, and that the
mare Coly afterwards got hurt or became unsound, they will find for defendant.

9d. If the Jury believe from the evidence, that the title to the mares was not to
pass, or it was not to be a trade if anything was the matter with either of the mares
before delivery, and that the mare Coly was serdously injured by stiffness or lame-
ness before Jane was to be delivered by the contract, they will find for the defendant.

To the giving of the said instructions so modified by the Court, the defendant
then and there objected and excepted.

XXII. The cause was then submitted to the Jury, who found the issues for the plaintiff,
and assessessed damages at One Cent, to which verdict the defendant then and there

objected and excepted.
VIIL The defendant then filed the following motion tor a new trial:

State of Allinois, | K~ox Circurr Courr,
County of Know, | ** October Term, A. D., 1857.

ELIAS B. RHEA, )
V8. REPLEVIN.
JACOB C. RINER.

This day comes the said defendant and moves the Court for a new trial for the

following reasons, to-wit:

1. Because the 1st and 2d instructions given on the part of the plaintiff is not

the law. :
9. Because the 1st and 2d instructions given on the part of the plaintiff are not

applicable to the facts of the case.

3. Because the 1st instruction asked for by the defendant was not given as asked,
but modified by the Court by crossing out the words “was stiff' or lame,” and in-
serting in the place thereof the words “ afterwards got hurt or become unsound.”

XXIV. 4. Because the Court did not give the 2d instruction as asked for by the defend-
ant, but modified the same by interlining the words seriously iniured by stiffness.”

%. Because the Court refused to give the 7th and 8th instructions asked for by
the defendant.

A. Because the verdict was against the Jaw and the evidence.

7. Because the verdict was against the evidence and the instructions of the

Court.
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8. Because the evidence did not show a sale or trade of property and a change
of title. 3
9. Because the mare Coly was lame at the time she was sent to defendant, and
by contract the defendant was not bound to receive her in that condition and deliv-
er up his mare Jane, and refused to do so, and the trade was never consummated.
TYLER & SANFORD, Atfys for Defendant.

VIII. The Court refused to grant a new trial, and the defendant then and there except-

IX. ed to the decision of the Court.
TYLER & SANFORD, Aif'ys for Defendant.

XXV - E. B. RHEA,
vs. REPLEVIN.

J. C. RINER.

It is stipulated in this cause that the Appeal Bond may be approved by the Clerk
of this Court, and that the Record need not be filed in the Supreme Court for the
April Term, A. D., 1858, but may be filed for the succeeding Term thereof, without
prejudice to the appeal.

DOUGLASS & CRAIG, Att'ys for Plaintiff.
TYLER & SANFORD, Att'ys for Defendant.
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APRIL TERM, A. D., 1859.
APPEAL FROM KNOX.

J. C. RINER, Appellant, } SUPREME COURT,

V8.
E. B. RHEA, Appellee.

BRIEF FOR APPELLEL.

1. The contract of sale of the horse in controversy was absolute; the property
was ascertained, and all the terms of the contract heing completed, the property
passed to the Appellee. Macomber ». Parker, 13 Pickering, 175; Riddle ». Var-

num, 20 Pickering, 280.

2. This was not a conditional contract to depend upon any tuture contingency,
and was not an agreement to make an agreement, as in the cases cited by the De-
fendaut, but was absolute, one horse for the other, and as between the parties the
title passed. Updike v, Henry, 14 Illinois, 378.

8. If the mare of Plaintift' become injured, that gave the Defendant no right to-
retain the mare replevied for damages for injury to the other mare; the payment of

the damages was not a condition precedent. 20 Pickering, 284.

4. The Jury had the right to determince whether it was the intent of the parties:

to make the sale absolute. 20 Pickering, 284.

5. If the property is in a state ready for delivering, and the payment of money

or giving of security therefor is not a condition precedent, and the property is as-

certained, the title passes. 20 Pickering, 284 ; 12 Tllinois, 469.-

6. If the property passed, and the Plaintiff was entitled to the possession of the
property when the suit was brought, the verdict must stand.

7. The Court will not reverse the judgment even thouglt they would come to a
different conclusion, if they can see justice has been done. 3 Scammon, 17; 1
Scammon, 491, 496; 1 Gilman, 475.

The Defendant’s fifth instruction wnder the evidence authorizes the verdict.

DOUGLASS & CRAIG, At'ys for Appellee.
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ELIAS B. RHEA, - KEPLEVIN.
v8. IN THE SUPREME COURT,
JACOB C. RINER,§ APRIL TERM, A. D. 1859.

fhe Defendant’s briof of law in said cause :

There never was any change of title to'the property replevied, the contyact for a change of possession and title
was never consummated, it was a meve contract for @ sale and nota sale and delivery of the property—the property
replevied was the Defendant’s. Jennings vs. Gage, ot. al‘., 18 IIl. 611, 613. O'Keefe vs. Kellogg, 15th IIl. 352-
Clitty on Cont. 875, 12 Pick. 82 & 83. 13 Pick. 175. 20 Pick. 280. '

The evidence in this case shows that the contract fox; an exchange of property was executory and conditional, the

title was to, pass by delivery at a future day, if both horses were in the same condition as when the contract for a -

salo was made, if not, no property passed. Reed vs. Upton, 10 Pick. 522. Fairbanks vs. Phelps, 22d Pick. 535.
Tibbetts vs. Towle, 3 Fairfield 341. Shep. Touchstone 118, 119, 120. Wheeler vs. Lathrop, 16 Maine 17. Hurd vs-
West, 7 Cow. 752." Ward vs Shaw, 7 Wend. 404, 26 Maine, 18 Shep. 243. Lighton vs. Stevens, 9 Shep. 252. Manwell
vs. Briggs, 17 Verm. 176. Lucy vs. Bundy, 9 N. Hamp. 298. Scott vs. Wells, 6 Watts & Serg. 857. Rose vs-
Story, 1 Penn. State Reps.190. McBrido vs. Whitehead, Geo. Decis, Part 1st, 165. 1 Rice421. 7 Yerg. 497.

In order to constitute a binding contract there must be a definite promise by the party charged, accepted by. the
person claiming the benefit of such promise,
they must assent to the same subject mattor in the sume sense. Chitty on Cont. Page 9. 8 Johns. 534. Bruce
5. Pearson, 1 Sumner218. Tuttle vs. Love, 7 Johns. 470. Gleason vs. Henshaw, 4 Wheat. 425, Falls vs. Gaither,
9 Porter 605. Hutchinson vs. Bowker, 3 Mee. & Wels. 535. Hubbard vs, Coolidge, 1 Met. 93. Eskridge vs.
Glover, 5’ Stew. & Porter 264
* The 1st Instructions given on the part of the Plaintiff was wrong, because demand must have been made at @ time
when the Plaintiff was entitled to the possession as well as before the suit, or it would not be good. By the in-
struction given it would. The instruction is founded on a partial view of the case, and supposes an absolute trade

when the evidence shows a conditioned one, and is not applicable to the facts of the case.

The 2d Instruction given on the part of the Plaintiff was wrong: 1st. Because not applicable to the facts of the
casoand calculated to mislead a Jury. 2d. Supposed a state of facts not in the evidence. 8d. Not the law, because
if Plaintiff’s mare was injured before the exchange and Defendant was bound to trade for her, the Plaintiff was
bound to tender the amount of the damages to the Defendant before he could compel the Defendant to give up his
mare, instead of the Defendant being compelled to sue for it. Chitty on Contracts, 7th American edition, Page 874,
449, 443, 426. Co. Lit. Sect. 340. Seward vs. Palmer, 2 Moore 276. Crawley vs. Hillary, 2d Maule & Sclw. 122,

If an irrelevant instruction be given although it be unobjectional as an abstract proposition of law, which is cal-
culated to mislead the Jury, it will be error. Coughlin vs. The People, 18 IIl. 267 &8. Ewing vs. Runkle, 20 IlL.
448, Galena & Chicago Union Rail Road Co. vs. Jacobs, 20 Ili. 480 &T.

T order for the Plaintiff torecover in this action he must not only show the wrongful detention of the property
yeplevied, butalso his right to immediat> possession. Amos vs. Sinnott, 4 Schm. 445, -

e : TYLER & SANFORD, Att'ys. for Def't,

there must be a request on the one side and an assent on the other, .
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J. C. RINER, Appellant, SUPREME COURT,
vs. APRIL TERM, A. D., 1859.
E. B. RHEA, Appellee. APPEAL FROM KNOX.

1. The contract of sale of the horse in controversy was absolute; the property
was ascertained, and all the terms of the contract being completed, the property
passed to the Appellee. Macontber ¢. Parker, 13 Pickering, 175; Riddle ». Var-
num, 20 Pickering, 280.

2. This was not a conditional contract to depend upon any future contingency,
and was not an agreement to make an agreement, as in the cases cited by the De-
fénduut, but was absolute, one horse for the other, wid as between the parties the
title passed. Updike ». Henry, 14 Illinois, 378.

8. If the mare of Plaintiff become injured; that gave the Defendant no right to
retain the mare replevied for damages for injury to the other mare; the payment of
the damages was not a condition precedent. 20 Pickering, 284.

4. The Jury had the right to determine whether it was the intent of the parties
to make the sale absolute. 20 Pickering, 284.

5. If the property is in a state ready for delivering, and the payment of money
or giving of security therefor is not a condition precedent, and the property is as-

certained, the title passes. 20 Pickering, 264 ; 12 Illinois, 469.

6. If the property passed, and the Plaintiff was eiititled to the possession of the
property when the suit was brouglit, the verdict must stand.

7. The Court will not reverse the judgment even though they would come to a
different conclusion, if they can see justice has been done. 3 Scammon, 17; I

Scammon, 491, 496; 1 Gilman, 475.

The Defendant’s fitth instruction under the evidence authorizes the verdict.

DOUGLASS. & CRAIG, Attys for Appellee:
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KEPLEVIN. ;
IN THE SUPREME COURT

ELIAS B. RHEA,
APRIL TERM, A. D. 1859.

3.
JACOB C. RINER,

‘i'he Defendant’s brief of law in said cause:

There never wasany change of title to the property replevied, the contract for a change of possession and title
was never conswmmated, it was a mere contract for a sale and not a sale and delivery of the property—the property
replevied was the Defendant’s. Jennings vs. Gage, ot. al., 13 III. 611, 613. O'Keefe vs. Kellogg, 15th L 352/
Chitty on Cont. 875. 12 Pick. 82 & 83. 13 Pick. 175. 20 Pick. 280.

The evidence in this case shows that the contract for an exchange of property was exccutory and conaitionnl, the
title was to pass by delivery at a future day, if both horses were in the same condition as when the contract for a
salo was made, if not, no property passed. Reed vs. Upton, 10 Pick. 522. Fairbanks vs. Phelps, 22d Pick. 535.
Tibbetts vs. Towle, 8 Fairfield 341. Shep. Touchstone 118, 119, 120. Wheeler vs. Lathrop, 16 Maine 17. Hurd vs:
West, 7 Cow. 762, Ward vs Shaw, 7 Wend. 464. 26 Maine, 13 Shep. 243. Lighton vs. Stevens, 9 Shep. 252. Manwell
vs. Briggs, 17 Verm.176. Lucy vs. Bundy, 9 N. Hamp. 298. Scott vs. Wells, 6 Watts & Serg. 357. Rose vs.
Story, 1 Penn. State Reps. 190. McBrido vs. Whitehead, Geo. Decis, Part 1st, 165. 1 Rice421. 7 Yerg: 497.

In order to constitute a binding contract there must be a definite promise by the party charged, accepted by the
person claiming the benefit of such promise, there must be a request on the one side and an assent on the other,
they must assent to the same subject matter in the sume sense. Chitty on Cont. Page 9. 8 Johns. 534. Bruce
vs: Pearson, 1 Sumner 218. 'uttle vs, Love, 7Johns. 470. Gleason vs. Henshaw, 4 Wheat. 425. Falls vs. Gaithery
9 Porter 605. Hutchinson vs. Bowker, 5 Mee. & Wels. 535. Hubburd vs. Coolidge, 1 Met. 93. Eskridge va.
Glover, 5 Stew. & Porter 264.

The 1st Instructions given on the part of the Plaintiff was wrong, because demand must have been made at a time
when the Plaintiff was entitled to the possession as well as before the suit, or it would not be good. By the in-
struction given it would. The instruction is founded on a partial view of the case, and supposes an absolute trade
when the evidence shows a conditioned one, and is not applicable to the facts of the case.

"the 2d Instruction given on the part of the Plaintiff was wrong: 1st. Because not “applicable to the facts of the
caseand calculated to mislend a Jury. 2d. Supposed a state of facts notin the evidence. 3d. Not the law, because
if Plaintifi’s mare was injured before the exchange and Defendant was bound to trade for her, the Plaintiff was
bound to tender the amount of the damages to the Defendant before he could compel the Defendant to give up his
mare, instead of the Defendant being compelled to sue for it. Chitty on Contracts, Tth American edition, Page 874,
449, 443, 426. Co. Lit. Sect. 340. Seward vs. Palmer, 2 Moore 276. Crawley vs. Hillary, 2d Maule & Sclw. 122.

If an irrelovant instruction be given although it be unobjectional as an abstract proposition of law, which is cal-
culated to mislead the Jury, it will be error. Coughlin vs. The Peoole, 18 I1l. 267 & 8. Ewing vs. Runkle, 20 IlL-
448, Galena & Chicago Union Rail Road Co. vs. Jacobs, 20 IlI. 486 &1.

In order for the Plaintiff torccover in this action he must not only show the wrongful detention of the property
veplevied, butalso his right to immedint> possession. Amos va. Sinnott, 4 Schm, 445.

TYLER & SANFORD, Atys. for Def 't
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