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The bill sets out the term of the court Fehrum;y 1860, James
.Hamott Judge 21stjudicial circuit, Hugh Fullerton Prosecut--
ing Attorney, T. C. Reeves Sheriff. The State and county bill

filled 8th day of November, 1859 and directed to James Harriott
Judge 21st judicial circuit.

The bill shows that John Barnard, the plaintiff of Chester
county, state of Pennsylvania, and that 14th day of October,
. 1833, one Abraham Brown being seized &c. in fee the following
described land. to-wit: The north-east quarter of the south-
west quarter of section 1, town 24, North of range 6 west of the
third P. M. The north-west quarter of the south-west quarter -
and south half of the south-west quarter of section one. The
north-east quarter of the north-west section 12 ; the north-west
quarter of the north-west quarter of section 12, the south-east
quarter of the south-east quarter of section 2, the said tracks all
north range 5 west of the third P. M., and being indebted unto
Samuel P. Baily in the sum of sixteen thousand and:‘four hun-
dred dollars by twenty-three promisary notes, all dated 14th of
October, 1853 ; twenty of the notes for $300 each and payable
to said : amuel P. Baily or order, onein 6 months, 12 months,
18 months, 24 months, 30 months, 36 months and 42 months,
4 years, 41 years, 5 years, 5% years, 6 years, 63 years, 7 years,
p 7% years, 8 years, 8% years, 9 years, nine and“a half years and
ten years. Also one note for ten thousand dollars payable ten
years after date : One for two hundred dollars due January 1st
1854, and one for two hundred dollars duec May 1st, 1854, and
that all of which notes that are unpaid and herewith filed asexhib-
its and is part of the bill, Abraham Brown and wife to secure the
payment of said notes. executed a mortgage on the said premises
excepting the land that a large Lake known as Baily’s, also the
1ight of way 30 feet wide, also the right of laying water pipe to
convey water to Pekin, which said deed was duly recorded and
3 made part of the bill and an exhibit.

The mortgage was subject of the condition on the payment,the
roapective notes as they became due, and interest thereon, and
wpon fu ther conditisn upon the failure of the payment of said

tes, then the said Samuel P. Baily was authorized to fore-
¢iose upon each or any failure of payment, and that on the 2nd
ol ucicber, 1858, said Baily assigned and delivered said notes
wid worigage. all said notes that wereto be due after the 4th of
i Cctuber, 1885, to the complaint and that all other, notes have
been scitled and paid, no other known having any interest in
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said notes, and that cightof said notes are due amount to $2400
and that he requested Brown to pay the same, and that Brown
has refused. Bonjamin S. Prettyman pretends tohave scme in-
terest in said premises hich is subject to the mortgage of the
complaint, prays that Abraham Brown, Amanda Brown, Samu-
cl P. Baily and Benjamin S. Prettyman be made partners defen-
dants, and be required to answer under oath, and that an ac-
count be ta_ken of what is now due, and that the said Abraham
]31'0\}‘11 or his assigns may be decreed to pay what shall be found
due in a short time, and upon default Abraham and Amanda
Brown, his wife, and all persons claiming by or through them
may be foreclosed of all equality of redemption, and
that the lands be sold and proceeds applied to the payment of
whatis found to be due on said notes and mortgage, and prays

Subpenia to be directed to the sheriff, Fazewell county, IlL, &ec.
Signed, John Barnard.

Roberts & Ireland, sol’s.

Here follows as exibits, one, two. three and fournotesof three
hundred dollars each, payable in 24, 36 and 42 months, and 9
notes of $300 each, payable in 4 and 4% years, and the others
payable 5, 5%, 6, 6%, 7%, 8, 8%, 9, nine and a half and 10 years,
and an other for ten thousand dollars, payable in tex years, all
of which notes are signed by Abraham Brown and were indors-
ed by Samuel P. Bailey.

Exibit B. Here sits out the mortgage in substance as
charged in the bill and before stated and signed and sealed by
Abraham Brown and Amanda Brown, and was acknowledged on
the 14th of October, 1853, before Jno. M. Bush, county judge.
On the back of the mortgage assigned to John Barnard on the
2nd of October, 1855, by Samuel P. Baily and sealed affidavit
of the non-residence of Abraham and Amanda Brown, made on
the 8th of November, 1859, by James Roberts sworn to by him
at the same term of the court on the 2nd day of said term to-wit
1860 the following decree in substance was entered :

John Barnard
V8. To foreclose.
Abraham Brown and others.

And now on motion of the complainants solicitors, it appear-
ing that all the defendants have been duly notified of the penid.
ency of these proceadings, the defendants have fai' LWy
Monday morning—8th day of said month of
of said term, proof of publication was filed i wo
the 7th day of the term, to-wit, the 13th oi !

Samuel P. Baily, one of the defendants, filed his answ.
John Barnard \!
VS.
Abraham Brown,
Amanda Brown,
Samuel P. Baily and
B, S. Prettyman. J

In chancery,
i’Bﬂl to foreclose Mortgage.
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I'he seperate answer of Samuel P. Baily, one of the defendants
in substance is as follows: Admits that Brown was seized in
fee to the lands described in the complainants bill, and that
Brown and wife executed the said mortgage to secure the sever-
al sums in said mortgage and notes specified and due and paya-
ble in the manner charged, and that be assigned fhe said notes
and mortgage to complainant, denies that complainant has any
interest in said notes or mortgage, shows that on or about the
2nd of October, 1855, this respondant became indebted unto
the complainant in the sum of $6000, and that the defend-
ant Baily executed his promissary to complainant for that sum
payable on demand with interest, and shows at the term of ex-
ecuting said note, this respondant assigned the said
note and mortgage to the.complainant together with other
notes as per schedule hereto attached to mark ‘A’ which is part
of thisrespondants answer, and for the pprpose.(‘)t' collectipg
and paying the said indebtedness in the said s_peenhed note, viz.
the $6000 dollar note. The respondant saysit was agreed be-
tween the complainant and this respondant upon the payment
of the said $6000 which this respondant was then owing, com-
plainant would surrender and deliver to the respondant all of
said security placed in his hands for the purpose aforesaid.—
This respondant says that the complainant ieceived at divers
times divers sums of money, as hereafter set forth, in payment
of said indebtedness in cash, part of the securities placed in his
hands, viz., a note signed by M. Tackaberry, a note dated 1st of
April, 1854 due 21st of August, 1856, for the sum of three hun-
dred and eighty-four dollars. Also another note of the same
date, due August 21st, 1857, for the sum of $384,37, both of
which were paid at maturity. This respondant further says,
that the complainant transfered to one Reuben Barnard, and
part of the said security, the two following described notes, viz.,
one note due August 21st, 1857, for the sum of $319,09, and the
other due August 21st, 1858, for the sum of three hundred and
seventy dollars and forty-six cents, which both notes were sign-
ed by Benj. Kellogg, Jr., and payable to this respondant, which
notes so assigned arenow in judgement in the county court of
Tazewell county in favor of said Reuben Barnard. This respon-
dant further answers, that on or about day of May, 1857,
one Nathan P. Walton being indebted unto this respondant in
the sum of three thousand and two hundred dollars, it was
agreed between said Walton and this respondant that he(Walton)
should pay the complainant that said sum of three thousandand
three hundred dollars, this respondant would release said Wal-
ton of his indebtedness of that amount; this respondant answers
and says that the said Walton did pay the said complainantin
pursuant to his said agrec, with this despondant, on the first
day of October, 1857, in part payment of said note ($6000).—
This respondant furthersays, that the note so due the complain-
antwas some time in the Springor the Winter of 1856 or 1857
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placed in the hands of one Reuben Barnard as the agent of the
complainant to make collection of the same, and that at the

_instance and request of the said agent this respondant drew

his draft in favor of the said Reuben Barnard on one J ames Mil-
ler, dated April 21st, 1857, payable sixty days after date there-
of to the order of the said Reuben Barnard for the sum of gpe
thousand dollars. Sum in said draft was paid to the said Reu-
ben Barnard and was to be indorsed by him on the said note
so held by him as aforesaid, and while he was in the Possession
of said note, and during the time he was authorizeq to receive
the money on said note for said complainant. This respondant,
answers and says that the said Reuben Barnard always pre-
tended to this respondant that he was the owner, or had alirge
interest in said $6000, so held by the complainant, and he did
not know anything to the contrary until the respondant learned
from the complainant that he was the exc!usive owner, and that
he had paid the said Reuben Barnard during his possession of
said note, he pretending that he had a right to receive the said
money due the complainant. Answers and says he paid the
said Reuben Barnard other sums of money, viz., on or about the
26th of March, 1858, by draft drawn by T. S. Dobbin’s on An-
glewitt & Beant, at St. Louis, Mo., payable in thirty days after
date the sum of $120 which was paid on said note, copy receipt
of this (bill) answer marked ‘B’. This respondant further an-
swers and says that on or about the 21st day of March, 1859,
this respondant paid, by the hands of George H. Harlow to the
said Reuben Barnard the further sum of $600 while it was in
the possession of said R. Barnard as per receipt marked ‘C,” and
part of this bill. This respondant further answers and says,
that on or about the 10th of August, 1850, while the said note:
was in the hands of the said Reuben Barnard he paid the com-
plainant the sum of $2500 as per receipt mark ‘D* which is part
of thisanswer. This respondant for further answer says, that
by Leed bearing date 2nd day of May, 1856, the said Abraham.
Brown and wife did release unto this respondant allright and ti-
tle and interest in the said premises whatsoever, which deed will
be produced when required &e. as evidence in this cause and by
reason of the conveyance last aforesaid—this despondant be--
came the entire owner of said land, and that the said Brown had.
no further interest in the said land, only the same stands a se-
curity for the indemnity of said Brown against his liability on
said notes, so given which sums of money paid by this respon-
dant far exceed the amount claimed by said complainant, and
this respendant claims and is advised that the said payments
are good offsets against the said demand of the said complain-
ant, this respondant prays the benefit of whatever Payment he
may be entitled too, and may be set off against the said indebted-
ness.  ‘Uhis respondant expressly alledges that the only con-
sideration of the said assignment of said notes and mortgage
was made was a collateral to secure the said note, given by
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this respondant to complainant as aforesaid for the $6000 and
no other, and at the final hearing of this cause your i onor will
require an account to be stated between the respondant and
complainant, of the several matters and thirgs herein set forth
having answered all matters and things herein set forth, havin ;
answered all matters and things, he is advise if necess,ary ang
required of him to answer, prays that he may have judgement

of his reasonable costs. Samuel P. Bai
~ Sworn and subscribed before me this 13th day of Fel?;xll);ry
1860. M. C. Young, Clerk,

Exibit’s ‘A, ‘B, ‘C* and ‘D.

"Exibit A, comprises a receipt for sixteen $300 notes, and one
note for $10,000 ; also two notes signed by B. Kellogg, Jr.,—one
for $319,09, due August 21st, 1854, payable to respondant.—
The other for $370,46. payable 21st of August, 1858, And two
notes signed by M. Tackaberry, one due August 21st, 1856 and
the other, August 21st, 1857; each 384,37, making all $16,258,-
3l. Also an assignment of a mortgage (executed by Brown to
Samuel P. Baily) to the complainant, which notes and mortgage
I hold as collateral security for the payment of a note dated this
day, drawn by Samuel P. Bailey in my favor for six thousand
dollars and interest, payable on demand.

(Signed,) John Barnard.
Exibit B. A receipt signed by Reuben Barnard for T. S. Dob-

_ bin‘s draft for one hundred and twenty dollars, dated March 26,

1858.
Txibit C, a receipt by Reuben Barnard to Geo. H. Harlow,da-

ted March 31st, 1859, for $600 dollars ; to be endorsed on a note
given by Samuel P. Baily to John Barnard and signed by Reu-
ben Barnard.

Exibit D, a receipt dated Pekin, August 10th, 1859, signed
by John Barnard, for the sum of $2500, to be credited on his
note dated October 22nd, 1855, now in the hands of Reuben
Barnard.

The plaintiff filed his application on the 20th of February, be-
ing one of thedays of said term, to the seperate answer of Sam-
uel P. Baily.

State of Iilinois, In the Circuit Court of the
Tazewell County. } February Term, 1860,

Jobhn Barnard ]

VS, I|
Abraham Brown, . —
e B L Bill to Foreclose.
~amuel P. Baily and ‘

Benjamin S. Preftyman. )
Roplication generally signed by the solicitor, Roberts.
‘e defendant Baily on the 19th of June, 1860, files a cross

bull, to-wit:
: John Barnard ; In Chancery.

V8, ‘ )
Samuel P. Bailey and others.’ Cross Bill.
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The cross bill in substance sets out that on the 2nd dav of
October, 1855, your orator gave to one John Barnard. dofenlant
his note for $6000, payable to the said Johin Burnard on demand
with interest, and at the same time assigned to said Barnard as
collateral security for the payment of said note of $5000 :x.\'-pcr
sckedule hercto attached, marked ‘A, and part of this bill. and
for the purpose _Ot co“e‘cting and paying the said note for $5600
to said Barnard; and that upon the collection of said notes S0
assigned, the said Barnard agreed with your orator that the said
notes or 50 much as would be sufficient to pay said $6000, the
residue of said collateral should be given to your orator,charges
that John Barnard some time afterwards, to-wit, in 1856, as-
signed by delivering said $6000 to one Reuben Barnard (who
claimed to own onc half of said note) for esllection, and that
the note so placed in the hands of said Reuben Barnard your
orator paid the said Reuben Barnard the sum of $1000 by a
draft on one James Milner, payable in ninety days after April
91st, 1857, and duly accepted by said James Milner, which said
draft was in part payment of the said $6000 and dclivered to
the said Reuben Barnard. IFurther shows that Reuben Barn-
ard collected from M. Tackaberry of the collateral, to-wit, §5C0.
also shows that John Barnard assigned to said Reuben Barnard
the following notes placed in said John Barnard’s hands as col-
lateral security by your orator, viz: One note signed by M.
Tackaberry, due 1857 for ¢384.30, which said Reuben Buinaid
collected ; also two other notes signed by B. Kellogg. Jr.. one for
three hundred and nineteen dollars and eight cents. due August
21st, 1857, and an other for three hundred and seventy  dollars
and thirty cents, due August 21st, 1858, which two last notes
arc now in judgement in the County court of Tazewell county,
in favor of Reuben Barnard against the estate of B. Kellogg.dr.
deceased, which your orator claims as a payment on the said six
thousand doilars, and further shows that he paid Reuben Barn-
ard six hundred dollars, as per receipt marked ‘C’ and part of
this bill, and that he paid said Reuben Barnard one hundred and
twenty dollars, as per receipt maked ‘E’ and part of this bill.
Further shows that one Nathan P. Walton was indebted unto
your orator to the sum of three thousand dollars. and Jolin Bain-
ard was indebted unto N. P. Walton, so it was agreed by, and
between, the said Walton and your crator, that Walton should
pay that sum to the said John Barnard in discharge of the debt
from Walton to your Orator. Further show in pursnant of said
agreement, that the said Johr Barnard sold and transfercd thice
thousand dollars of hisinterest in the said six thousand dollars
to N. P. Walton. Further show that Walton agreed with your
Orator so soon as he could get your Orator’s note he would en-
dorse the same on the said note, the said sum of three thousand
dollars and interest thereon. Your Orator further shows after
the said assignment, that the said N. P. Walton remiined in
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this county and wasin partnership with your Orator in attempt-
ing to open a Coal bank, and for that purpose advanced to said
Walton the sum of about 7 hundred dollars, as hereafter sets
out, shows that Walton contracted in the nameof thefirm large
debts inthe name of the firm and refused to pay the same,
and not endorsing said note with said six thousand dollars,
returned to the State of Pennsylvania, all of which transfer
or assignment was notified by said Reuben Barnard and N. P.
Walton and John Barnard.  Your Orator further shows that
the said $6000 note wasin the hands of the saidd Reuben Barn-
ard, and who was then residing in the State of Minnesota, so
the endorsement on the note could not be made at the time of
said assignment, Further shows that upon the faith of said
payment to the said Joh.: Barnard by said N. P. Walton, he ad-
vanced the said Walton large sums in addition thereto, to-wit:
Seven hundred dollars through one James Milner. Further
shows that the times changing land for which said note was given
greatly deelining in value, the said N. P. Walton clandestinely
left the State of Hlinois and returned to the State of Pennsylva-
nin. and combining with the said John Barnard surrendered up
to the said John Barnard the said assignment of the said half
of said note and retarning the same to the said John Barnard,
although the said John Barnard well knowing that the said sum
of money had been paid and arranged by your Orator, charges
that the same was fiaudulent and covinous and intended tocheat
and defraud your Orator. Your Orator charges the aforesaid
facts are particularly keown to the said John Barnard. Your
v rator further shows that some time in the month of Auzust,
159, the said John Barnard, who is an uncle of yvour O.ator,
and resides in the State of Pennsylvania, pretending to be on
friendly terms with your Orator, applied to your Orator, and re-
quested him (your Orator) to show him the N. P. Walton ¢'aims
and upon such application your Grator handed him two notes,
one the $3,200 note before stated. as well & s another note of sev-
en thousand dollars, and upon receiving the said notes, he then
threw down ceitain decds for lands, which was the consid na-
tion of said notes after the receiving of said notes, no contr :«ct
cver having been made with the said Walton that they sho:uid
be given up. Further shows that being desirous of maintain ug

‘an amical relation with his uncle and to avoid having any «il-

ficulty, he offered the said John Barnard five hundred dollars to
return him said notes, which he refused to do, and charges th it
the same is {ravdulent and that the said John Barna:d ought o
account to your Orator. Further shows the he pail the «a |
John Barnard by giving him another security, in t' e sum f
$2500. as per recoipt marked ‘D’ and is part of this bill. —
Chargzes that the said Reuben Barnard and N. P. Walton afier
receiving the several sums and the equitable payments afore-
suid fraudulently retranstered the said $6000 note to the said
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John Barnard and well knowing all the circumstances and pay-
ments made thereon. Further shows that the mortgage and
notes exccuted by Brown and placed in the hands of John Barn-
ard as collateral security, as aforesaid by an arrangement with
your Orator. and said Brown was to be taken up by your Orator
and that Brown by Deed bearing date 1858 having Quit-claim-
ed to your Orator all his Equity of Redemption, the said John
Barnard has filed a bill in this Court to foreclose the said mort-
gage against said Brown, B. S. Prettyman and your Orator, well
knowing the original sum of which said mortgage was given, as
collateral was paid and that the said collateral should Le given
up.  Your Orator charges that he had paid the said $6000 note
in manner aforesaid. and that the said John Barnard. Reuben
Barnard and N. P. Walton, coniving and confederating to cheat
and defraud your Orator, to avoid whatever credits your Orator
is entitled to returned the said $6000 to the said John Barnard,
and who has instituted a suit at Common law in the District
Court of the United States ou said nate, and which is now pen-
ding in said Distriet Court (meaning circuit court), and also
filed his Lill to foreclose the said mortgage so assigned him of
Brown as aforesaid, all of which is unjust and oppressive,—
Fuarther shows that in said suit at law in said District court
your Urator having filed a bill of discovery. setting out the
above facts and defence. at which trial the legal rights between
said Joha Barnard and your Orator will Le fully determined on
said notes, which suit is now pending and undetermined the
promissary considered,your: rator prays tiat the s 1id John Barn-
ard, Reuben Barnard andN.P.Walton be made defendiuts and rc-
quired, to here answer and full discovery make under their cor-
poral oaths the matters and things herein charged as fully as
though they were specifically interrogative, and that upon a fi-
nal hearing of this cause your Honor will be pleased to order
and decree the said collateral security be given up, and that an
account be taken between your Orator and said John Barnard,
that a common injuction granted against said John Barnard,
injoining him from proceedings at daw tntil the parties Lereto
have fully answered the matters and things herein charged,and
that your Honor will make such other orders in the preuiises as
is‘cquitable and just. Samuel P. Baily.
- Sworn to on the 5th day of May, 1860, before
M. C. Young, Clerk.
Here follows exibit ‘A’ A reccipt for sixteen $300 notes;
and one note of ten thousand dollars, signed by Abraham Brown
and endorsed to John Barnard by Samuel P. Baily, as before re-
cited in the record ; also the two Kellogg notes, one for $319,09
and the other for $370,46, and two notes signed by M. Tababer-
1y for three hundred and eighty-four dollars and thirty-seven
hundreths each, and payable to said Baily and endorsed by said
Baily to John Barnard, stating they were received as. collatergl«
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security to pay the said six thousand dollars mzntioned in the
pleading,.

Exibit ‘B.
$3200. Pekin, May 27. 1857.

On or before the first day of October, 1857, I promise to pay
Samuel P. Baily, or order, thirty-two hundred dollars for value
received, which may be discharged by paying the same to John
Barnard. Nathan P. Walton.

Exibit ‘C. Reunben Barnard’s receipt dated March 26th,1858,
drawn on Anglow & Brant, St. Louis, Mo., for one hundred and
twenty dollars, when paid, to be endorsed on note. Signed,

Reuben Barnard.

Exibit ‘E.” Reuben Barnard’s receipt to Geo. H. Harlow for
six hundred dollars, due April 5th, 1859, to be endorsed on the
note given by Samuel P. Baily to John Barnard now held by me

Signed, Reuben Barnard,

Exibit ‘D.” Dated Pekin, August 10th, 1859, John Barnard’s
receipt for twenty-five hundred dollars, to be credited on his
note given me for six thousand dollars, now in the hands of Reu.
ben Barnard dated October 2nd, 1857. Signed. John Barnard.

On the 1st day of September, A. D., 1860, John Barnard fil-
ed in this cause.

State of 1llinois, ] In the Circuit Court,
Tazewell County. | September Term, 1860.
John Barnard
Vs
Samuel P. Baily.

The answer of John Barnard to the Cross-bill of Samuel P,
Baily, filed in the above cause. This defendant now, and at
all times, saving and reserving to himself all mannerof ex-
ceptions to the manifested errors in said Cross-biil contained
for answer thereto, or so much thereof as he is advised is
material for him tomake answer. Inanswering says,it its true
that said complainat made and delivered to the respondant
his promissary note for $6000, dated the 2nd day of Cctober, 1855,
payable on demand with interest. Note was not assigned
to Reuben Barnard, but it is true that it was delivered
to said Reuben Barnard for- collection, and that he was,
during the time the same wasin his hands, duly authorized by
power of attorney, from respondant, to receive any payment
made on it, Respondant further answering says, that it is whol-
ly untrue that said Baily paid said Reuben Barnard a draft
on James Milner payable ninety days after the 21st day of Ap-
ril, 1857. But the respondant states the truth to be, that on
the 21st day of April, 1857, said Baily drew a draft on said Jas.
Milnerin favor of Reuben Barnard for the sum of $1000, paya-
ble sixty days after the date thereof, at the banking house of
G. H. Rupert & Co., and which was accepted by said James Mil-

In Chancery.
To Foreclose Mortgage.

.mer, and which the said Reuben Barnard gave a receipt to be
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credited on said note when the said should be paid. But re-
spondant further states that said draft was never paid by the
said Milner, but the samc was presented to the said Milner,and
Tie wholly refused to pay the same, of which non-payment the
said Baily was duly notified. The respondant further states that
le is informed by said Reuben Barnard that said Baily desired
{hat said draft should be retained by said Reuben Barnard with-
out suit or prosecution for collection, as said Milner was the son-
in-law of said Baily and was then embarrassed in his circum-
stances and afterwards became wholly insolvent, and respon-
dant now has the said draft in the hands of James Roberts,Esq.,

ever ready to be delivered up whea said Baily shall pay the bal-
ance due upon said &6000 note.  Respondant further answer-
ing, states that gaid statement in said bill that Reuben Barn-
ard collected of M, Tackaberry, a part of said liabilities, to-w't,
the sum of $300 and this respondant assigned to said Reuben
Barnard the notes placed in respondant hands for collection on
M. Tackaberry for the sum of $384,37, which note the said Reu-
ben Barnard collected of said Tackaberry in the manner stated
therein is untrue, and the proposition is stated in that manner
as respondant believes in order to charge respondant twice with
the same thing. ~ And this respondant further answering, states
that the truth of the same transaction to be that when the first
note given by said Tackaberry became due said Baily requested
respondant to send the note to him (Baily) for collection, which
respondant did. Said Baily returned §360 only, which paid the
first years interest on the $5000 note, and which this respondant
never denicd that he said Paily sheuld Lave ercdit for. Andin
March, 1£58, Reubien Barnard collected of M. Tackaberry $384
and thirty-seven hundretis, being the second note on said Tack-
aberry paid by draft on St Louis, at sixty days. This respon-
dant admits he received the two notes on B. Kellogg. Jr.:  One
for 8319,U8, due August 21st, 1857 ; and one due August 2l1st,
1858, for $370 and forty-six hundreths as collateral security, as
the receipt annexed to said Bailey’s Cross-Bill will show that
said Kellogg died before said notes became due, and the same
were duly presented to the County court of Tazewell county and
judgment obtained on the same against the estate of Kellogg;
but the same has never been paid, and respondant denies that
said Baily is entitled to any credit for the same as payvment un-
til they are paid. Respondant further answers and admits that
said Baily paid said Reuben Barnard $120 by draftof T. S. Dob-
bins, on Anglow & Bramt,of St. Louis, as mentioned, and which
respondant never denied, and also the sum of six hundred dol-
lars by draft of G. H. Harlow, due April 5th. 1859, as stated in
the receipt; neither of which sums have ever been denied by
respondant, as said Bailey well knew. But respondant states
that is wholly untrue, that neither himself or Reuben Barnard
ever at any time received from said Baily a draft on Dobbins
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for six hundred dolTars, but received no other sumn  from said
Dobbins than §120 above mentioned.  Respondant {fyrther an-
swering, says that he knows nothing of any indebtedness of N,
P. Walton to said Baily, except as hereafter stated. But respon-
dant further states it is wholly untrue and: positively known to
be untrue by said Baily that respondant wus cver indebted to
said N. P. Walton in the sum  of  $3,200. And this respon-
dant further answering, says it is untrue in every respect that
respondant sold and transtered to said Walton %3000 of his in-
terest in said note for any other purpose than collection. But
respondant authorized said Walton to receive from  said Baily
onc-half of said note for respondant, and ordered said Baily to
pay the same to said Walton, But respondant is informed by
said Walton, and so believes, that said Baily never paid said
Walton one cent on said note.  Respondant further answering
states that so far as said Walton’s indebtness to said Baily is
concerned, all respondant knows about it is, that on the month
of August, 1859, respondant visited Pekin for the purpose of
trying to collect said $6000 note that lie learned from said Wal-
ton that he (Walton) had bought one undivided half-interest
from said Baily in what was known as the Wesley City Coal
Mine, and was informed by said Walton that the deeds there-
fore werein the hands of James Roberts, but bad not been
recorded, and said Walton requested respondant to get them
from said Roberts (and he gave respondant an order for
that purpose) and {o give them up to said Baily it Baily would
give up some notes on said Walton, which were given for said
coal mine. And respondant further answering, states- that ho
-called on said Roberts and got said deeds, and that said Baily
delivered up two notes he heid on said Walton to respondant to
be delivered to said Walton—one of said notes being for the
sum of $3200, and one for $7000, which were the only notes ev-
er received by respondant from said Baily, and it was express-
Jy understood by respondant that said Baily was to have the
land back and Walton was to have his notes, and Baily immedi-
ately upon receiving said deeds gave back the respondant a
moygtegage upon the very lands he had sold to Walton, and which
constituted part of the money mentioned in the $2500 receipt
annexed as an exibit to said Bailey’s cross-bill.  After respon-
dant had received said notes, respondant had frequent conversa-
tion with Baily in reference to the payment of said 86000 note,
and Baily only asked time on the same and never made any
pretence that said notes of Walton should be credited on said
$6000 note, but expressed himself pleased at giving the lands
back, as e had made leased leases of the same, as he informed
this respondant, nor even claimed said Milner's draft or Kel-
logg’s notes as payment on the same. Respondant further an-
swering, states that he only acted as the agent of said Walton
in getting said notes and never had any connection with said

’
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Walton in any other manner in his transactions with said Baily
And respondant further answering, says that he knows nothing
of any agreement made by said Walton and the said Baily a-
bout endorsing any credits on his $6000 note of his own knowl-
edge, and knows nothing of any agreement of partnership be-
tween Walton and said Baily in relation to said $6000, but is
informed by said Walton that the whole statcment by said Baily
in reference to agreeing to endorse any sums of money on said
note is false. But respondant is informed by said Walton, and
believes it to be true, that said Baily never paid one cent on
said note to said Walton. Respondant knows nothing of said
Baily advancing money to Walton and nothing of Walton con-
tracting large debts in the name of the firm. But if said Baily
did so, itis in their own private transactions, with which re-
spondant had nothing to do whatever, and respondant knows
nothing of any agreement made by said Walton with said Baily
to pay respondant any money for said Baily. But respondant
knows very well that said Walton never paid respondant one
cent upon said $6000 note for said Baily or any one else. Re-
spondant believes that said Walton was engaged with said Baily
in trying to open a coal tine, and left the State of Illinois, and
after a while he returned to the State of Pennsylvania; admits
that Reuben Barnard had said notes with him in Minnesota.and
respondant wholly denies that he in any manner received said
notes of said Walton in payment of said $6000 note, or in any
manner received the same for the benefit of respondant, but, as
before stated, respondant received said notes on said Walton, as
the lands were all the consideration for the notes, and Baily hav-
ing got back all thic lands, therc remained no further considera-
tion for the notes; it was expressly understood by respondant
and Bailey that the giving up of the notesand deeds was sim-
ply toresind the trade between Walton and Baily. Respondant
believes that Baily after he had got said deeds in his possession
wanted respondant to give up to him Walton’s notes, but as he
h ad given them up in consideration of the title-deeds respon-
dant had no authority to return the same to said Baily, because
respondant knew of no good motive said Baily could have in
getting said notes, as respondant’s understanding was that they
were given up for the said land, and by Baily getting back the
land the notes were discharged. Respondant further answer-
ing, denies any combination or confederation with said Walton'
or anybody else, to cheat or defraud said Baily: denies that
there was any surrender by said Walton to respondant of said:
$6000 note, as said Walton had never had the same. Respon-
dant knows nothing about the decrease in the value of thelands
sold Walton by change of times, and knows nothing about Wal-:
ton clandestinely leaving the State of Illinois. Respondantde-
nies that he knew that any sum of money had been paid and
arranged with said Walton and Baily, and denies most positive~-
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ly that said arrangement was cver made, and denies any inen-
tion to cheat or defraud said Baily ; denies any payment to said
‘Walton by said Baily for respondant, Respondant admits that
he is the uncle of said Baily and has always desired to be upon
amicable relations with said Baily, and that he resides in the
State of Pennsylvania. DBut respondant denies that he applied
tosaid Baily and requested said Baily to show him the N. P, Wql-
ton claims, and that upon such application said Baily handed
respondant the $3,200 note before stated, as well as another note
for $7000 and that respondant then threw down certain deeds
for lands which were the consideration of .sald notes, but states
the truth to be, that Walton requested him to get the deeds
from Roberts and deliver them to Bailey if Baily would deliver
up said.notes, and Baily gave the respondant said notes and re-
spondant gave up to him (Baily) the deeds for the lands, re-
spondant having been authorized by Walton to do so. It was
understood by respondant that the delivery of the deeds was a
discharge of the notes, and with that understanding respondant
delivered up said notes to said Walton after his return to Penn-
sylvania, and never received from Walton or any one else any
any benefit from said notes in any manner whatever, and said
$6,000 note was then, and has been cver since, in the hands of
James Roberts for collection ; admits that Baily wanted the re-
turn of Walton’snotes after he had got said dceds, but respon-
dant refused to return them, as above stated. Respondant fur-
ther answering admits that Baily paid respondant %2500 by
giving his note and mortgage (as by said receipt attached). as
said bill of said Baily will show: $1000 on the dwelling house
of said Baily and $1500 on the land sold by said Baily to Wal-
ton ; denies any retransicr of said note by Walton, and the said
Reuben Barnard to the respondant for the reason that the same
was never in any manner transfered to them, and denies all fraud
and combination on the part of the respondant. Respondant
knows nothing of any arrangement made between said Baily
and Brown by which Baily was to take up said notes; knows
nothing of any quit-claim deeds from said Brown to said Baily,
Respondant admits that he has filed a bill to foreclose said mort-
gage as he lawfully might, and denies that said original sum of
$6000 has ever been paid. The charge that said Baily has fully
paid said $6000 note is wholly untrue, and respondant again
denies any combination or confederation with said N. P. Walton
and Reuben Barnard to cheat and defraud said Baily, and re-
spondant has never disputed the credits above mentioned, Re-
spondant admits the institution of a suit by him upon said note
in the Circuit court of the United States, for the Southern dis-
trict of Illinois; admits that Baily filed a bill of discovery in
said suit, to which respondant has made answer of like effect
with this, and now having fully answered prays herein to be dis-
missed with his reasonable costs in this behalf sustained.
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James Roberts, solicitor. John Barnaid.
Sworn and subseribed 20th duay of August, 1860, before Thos.
L. Bell, Notary Public. :
Johr Barnard 2
vS. September Term, 1860, of said Court.
Samuel P. Baily. :
Samuel P. Baily, one of the defendants, excepts to the an-
swerof said John Barnard for the following reasons, to-wit :
1st, The bill charges that the plaintiff (Barnard) assigned the
$6000 by delivering to Reuben Barnard who claimed to be the

-owner of half the notes, The answer is not responsive fully—

as it does not admit or deny that Reuben Barnard had any in-
terest in said $6000 note, the answer being evasive and uncer-
tain,

9nd. The bill charges that the defendant John Barnard as-
signed to Reuben Barnard two notes of B. Kelloge for $370 and
$318, and.that Reuben obtained a judgement on said notes in
the Court of Tazewell county. The answer does not admit or
deny his authority for, (obtaining) or having, such judgment.—
The bill also charges that Barnard was indebted to Walton.—
The answer does not deny that he was owing Walton any less
suIm. )

3rd. The bill charges that John Barnard sold and transfered
83000 of his interest in said 86000 note to N. P. Walton. The
answer does not admit or deny the assignment to said Walton,
but is evasive and insufficient.

4th. The bill charges that Milner paid for Baily to N. P. Wal-
ton $700 while Walton was in possession of the $3000 in said
note. The answer does not disclose what length of time, or
while the note was in the hands of Walton, nor when the as-
signment was redelivered to said John Barnard.

5th. The bill charges that to avoid having a difficulty with
said Barnard, he offered him five hundred dollars to return the
notes after he had got the possession of said notes. The an-
swer has failed to answer this allegation.

The answer of said John Barnard is evasive and uncertain—
insuflicient and not responsive to the bill in this cause, and oth-
erwise insufficient, and setting up new matter repugnant to the
allegation of the cross-Dbill. Samuel P. Baily.

At the September Term of said court, 1860, on the 5th day of
the term the following proceedings were had :

John Barnard
VS. Foreclosure,
Abraham Brown and others

The exceptions to answer overuled.
> (l)n the 10th day of said Term the following proceedings were
ad :

State of Illinois, | In Circuit Court,
Tazewell County } September Term, 1860.
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In Cireuit Court,
September Term, 1860.

John Barnard
VS.
Abraham Brown and others
Decree vacated. The June Term had—
John Barnard ?
V8.
Abraham Brown and others.
Ordered on motion of Samuel P. Baily the decree entered in
this cause on 13th day of the month be vacated, and this cause
is set down for hearing at this term,
The following proceedings were had on the 19th day of the
month, and 13th day of the term:
State of Illinois, | In Circuit Court,
~ Tazewell County } September Term, 1860.
John Barnard ]

Foreelssure.

VS, |
Abraham Brown, In Chancery,
Amanda Brown, To Foreclose Mortgage.

Samuel I’. Baily and
B. S. Prettyman.

And now at this day came the complainants, John Barnard
by his solicitors, Roberts & Ireland, and the defendant, Samuel
P. Baily, having at the February Term, 1860, of this court filed
his answer, and at the same Term the complainant having filed
his repplication thereto, and at the June Term, 1860, of this
court the said Baily having filed his Cross-bill herein, and said
complainant having filed his to the same, and said defendants,
Abraham Brown and Amanda Brown, having been brought in-
to court by publication in the Tazewell Register, a weekly news-
paper published in Pekin, Tazewell county, Illinois. The first
publication thereof having been on the 9th day of November,
A, D., 1859, and the last on the 8th day of December, 1859.—
Said publication having been published for four successive weeks
and said B. S. Prettyman having been duly served with process
more than ten days before the 1st day of the February Term,
1860, and summons having been returned not found, as to Abra-
ham Brown and Amanda Brown, and said Abraham Brown and
Amanda Brown and said B. S. Prettyman, Abraham Brown
and Amanda Brown having been three times solemnly called,
came not, but made default; it is ordered and decreed by the
Court that complainants bill and all things therein contained
be taken for confessed as against the said B. S. Prettyman, A-
braham Brown and Amanda Brown; and said cause having
come on for hearing and complainant having produced said
original note in said bill mentioned for the sum of $6000, dated
October 2nd, 1855, due on demand and payable to said John
Barnard, and signed by said Samuel P. Baily. And it further
appearing to the Court after allowing the credits admitted by
the Cross-bill and shown by the receipts and other evidence held
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and provided by said Samuel P, Baily that there is yet due upon
said $6000 note above mentioned and described, the sum of $3.-
500 and twenty-six seven hundreths. And it further appearing
by the introduction and proof of the original mortgage given by
said Abraham Brown and Amanda Brown, his wife, to said
Samuel P. Baily, and by the introduction of nine of the origin-
al notes given by said Brown to said Baily, to-wit: All of said
notes dated the 14th day of October, 1853, one due thirty months
after date, one forty-two months after date, one four years after
date, one four and a half years after date, one five years after
date, one five und a half years after date, one six years after date
and one six and a half years after date, all for the sum of $300
cach, and being all the notes due upon said mortgage, that there
1s due and unpaid upon said notes and mortgage given by said
Brown.and wife to said Baily the sum of $3000 ninety-one and
fifty onc hundreths, and at further appearing to the Court that
all of the notes which said mortgage from said Brown and wife
to said Baily, and also said mortgage’s were duly assigned by
said Baily to the complainant as collateral security to secure
the payment of said note of $6000, given by said Baily to sa@d
complainant. And it further appearing to the Court that said
sum of $3.526 is still due on said $6000 note, it is therefore or-
dered. adjudged and decreed by the Court that the defendants
in this cause, in twenty days from the adjournment of this Court
pay the said complainant (John Barnard) the said sum of three
thousand ninety-one dollars and fifty hundreths and costs of
this suit, and in default thercof it is ordered, adjudged and de-
creed by the Court that said mortgaged premises being the
north-east quarter of the south-west quarter-section one, the
north-west quarter of the south-west quarter-section one, and
the south-balf of the south-west quartcr-section one, the north-
east quarter of the north-west quarter-section twelve, the north-
west quarter north-west quarter-section twelve, the squth-east
quarter of the south-cast of section two, all in township twen-
ty-four, North Range five west of the 3rd P. M., except the land
and water on which stands the large lake, known as Baily’s lake
Also the 1ight of way to the same, of thirty feet ; also the 1'ig.ht
of laying water-pipes to convey said water in said lake to Pekin,
to be sold at the front door of the Court house in Pekin, Tazewell
county. Illinois, at public auction in seperate parcels to the high-
est bidder, for cash. And it isfurther ordered that the time,
terms and place of said sale be previqusly pub.lished for the
space of three successive weeks b_efore said sale, in some public
newspaper published in Pekin, Illinois, and out of the proceeds
of said sale the costs of thissuit and expense of sale be first
paid, and the balance be paid to said John Barnard and credit-
ed on said $8000 note, and that Charles Turner, Esq. be ap-
pointed special commissioner to carry this decree into effect,and
that he report his actings and doing to this Court, and that this
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cause stand continued.  'Whereupon the defendant (Baily) prays’
an appeal which is granted by the Court with a bond to be filed
in twenty days, in the sum of $200 with Thos. C. Reeves as se-
curity. The proceedings in the said cause were had at the Feb-
ruary Term, 1861, and on the 25th day of said month and 18th
day of said Term : ‘
John Barnard )
VS.

l ey & Loyt
Abraham Brown, In the Tafxf“c(;:;gga?\lrlt Court.
Amanda Brown, ; oA
Samuel P, Baily and To Foreclese Mortgage.

B. S. Prettyman.

To the Hon. James Harriott, Judge 21st Judicial Circuit of
the State of 1llinois, in chancery sitting ;

Your petition represents that the original bill, in said cause
the plaintiff represented that the defendant (Samuel P. Baily)
assigned said notes (named) and mortgage to said plantiff for
value received. and the defendant Bail ¥’s answer avered that he
originally owed said plaintiff the sum of $6000, and had depos-
ited and left with said complainant the said notes described in
said complainant’s bill, and the mortgage therein described as
collateral security to secure the said sum of $6000 named in
said bill, and that on payment of the note for $6000 named in
said bill, said collatéral notes and mortgage mentioned should
be surrendered and given up; and your petitioner further shows
that the said answer also avers that large payments were made
on said $6000 note, viz: $3500, and that other large collateral
conditional payments were made thercon, viz, a draft for $1000
upon James .ilner, which complainant, by his agent, accepted
and neglected to collect or return. and also two notes signed by
B. Kellogg, Jr., amounting to about $700, which said defendant
(meaning plaintiff) endorsed and delivered to the agent of said
plaintiff, Reuben Barnard, who was then the owner of part of
said $6000, and was then authorized to receipt for and satisfy
and settle the same, and that said notes of B, Kellogg were fil-
cd by said Reuben Barnard, and Judgement is now obtained
against, said estate of said Kellogg in the name of Reuben Barn-
ard for said notes, and that estate is good and able to pay the
same; and your petitioner shows that although the foregoing
facts appear by the pleading and evidence, yet the decree in the
cause rendered, requires the defendant to pay the sum of three
thousand five hundred and twenty-six dollars and seven cents,
and that on compliance, the property named in the decrece, be
sold, dc,, while as to the draft upon said Milner and the judg-
ment on the notes of B. Kelloge and other collaterals left with
or paid to complainant, the decree is silent, and your petitioner
1s agrieved by the provisions of said decree, and especially in re-
lation to the draft and judgement vs. Kellogg on said “notes
which, with the other collaterals, on the Payment of the mone);
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should be given up to said defendant, your petitioner. Your pe-
titioner therefore prays that the cause dic., may be reheard and
that said decree may be entirely reversed. or so far corrected and
modified as to require all of the collateral drafts, notes and oth-
er things not applied in payment to be delivered np to your pe-
titioner, and as in duty bound your petitioner will ever pray.
Samuel P. Baily,
Signed by B. S. Prettyman.

J. M. Hanna, solicitor.
18Further proceedings were had on the same day of the Term

60 :
Johr Barnard

~, V8. Foreclosure.
Abraham Brown.

Motion to strike the petition for rehearing from file, which mo-
tion was overruled, and afterwards to-wit, on the 26th day of said
month and the 19th day of said Term the following decree was
entered in 'said cause:

Jobn Barnard
V8. February Term of the Taze-
Abraham Brown, well Circuit Court, A,D.1861

Samuel P. Baily and others.

Now on this day again came the, defendants, Samuel P- Bai-
ly, B, S. Prettyman and J. M. Hanna, solicitor, and said com-
plaint by James Roberts, his solicitor, and this cause coming on
to be heard upon the petition of the defendant, Samuel P. Bai-
ly. for a rehearing of said cause, and the Court now being fully
advised in the premises, and after hearing argument of council
as well for the said defendants as for said complainant. It is
considered by the Court, and the Court doth order and decree
that the decree heretofore made in this cause, be and the same
is hereby vacated and for naught esteem, and all orders hereto-
for made in this cause Le now set at naught and that this cause
be again heard Ly the Court upon its merits,

And now afterwards, to-wit, the same day a decree was ren-
dered in said cause, in words, as follows:

State of Illinois, | In Circuit Court,
Tazewell County ) February Term, 1861.
John Barnard
Abmha: g i In the TaIzexgﬂl Circuit Court.
"~ Amanda Brown, ( To F K 1 anﬁary 1
Samuel P. Baily and 0 Yoreclose Mortgage.
B. S. Prettyman.

Petition has a rehearing.

Now at this day having came the said Samuel P. Baily by B.
S. Prettyman, his solicitor, and the complainant by James Rob-
erts, his solictor, and the said Baily having presented his peti-
tion for arehearing in said canse, and said rehearing having been
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granted it is ordered that the former do 3,
be in all things confirmed, but that the same be modified so t.hs_tt
the said Baily, upon the payment of the sum found due by said
decree upon the said $6000 note and the costs, und havge all the

collateral securitics given by the saiq Baily to the said Joh
Barnard delivered up to said Baily on payment of the same, to-
wit, a draft drawn on James Milner by said Baily, payable to
Reuben Barfard in ninety days after April 21st, 1857, for the
sum of $1000; two other notes signed by B, Kellogg, one for
$319 and eight hundreths, two due 21Ist of August, 1858, an-
other for 8370 and thirty-seven hundreths, due 21st of .August,
1858 ; and also all notes given by Abraham Brown to said Baily
not included in said decree heretofore entered, and those things
in said d@vree stand and be in full force and virtue.
The following proceedings were had at the June Term of said
court, at which time the defendant, Baily, files his petition for
a rehearing in said cause, to-wit :
Jolm\farnard Said county, State and courg

Samuel P. Baily and others, In Chancery.

The petition is directed to the J udge of said court, and sets
out in substance as follows: The defendant, Baily, at the Feb-
ruary Term. 1861, filed his petition for a rehearing in said cause
and that the same was granted by the court, and an order to va-
cate the former decree, and that after the vacating of said de-
cree. the defendant, Baily, and his solicitor, B, S. Prettyman, left
immediately for Springfield, on the 25th of February, 1861, with
understanding that the complainants solicitor, James Roberts,
he having notice thereof. He further states that he js informed
and believes that but a short time, say two hours after the de-
parture for Springficld, by the defendant and Prettyman his so-
licitor, James Roberts applied to the court at chambers and in
the absence of the defend ant, Baily, procured a rehearing in said
cause and in the absence of Baily and his solicitor and without
notice to Baily and his solicitor, procured a final decree in said
cause.  Petitioner states that so much of the decree as states
that the decree states the appearance of Hanna and Pretty-
man in said cause, is untrue as ie was informed by Hanna. The
petitioner further states that the first notice was on trial of a
cause in the Circuit Court of United States for the Southern dis-
trict of Illinois on a suit entered by the plantiff vs, your peti-
tioner on the $6000 note in pleadings mentioned ; When the said
decree was plead the complainant as an estopple against the
claims of set off, as heretofore mentioned, which
surprise, and so defeated, the defence intended to

the defendant, Baily, and was thereby deprived of hj
said cause: shows that the decree was had at the

the Judge, and in the absence of self and solicitor, and asserts
that the same is inequitable and unjust. The petition further

cree entered in this cause,
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shows that since filing his answer to the original cross-bill in
said cause he has found having accidently mislaid the following
receipt signed by Reuben Barnard, the agent of the plaintiff for
the draft of $10C0 drawn by the defendant Baily on James Mil-
ner, which receipt is as follows: “Received of Samuel P. Baily
a draft drawn by him on James Milner, dated April 21st, 1857,
payable sixty days after date to the order of Reuben Barnard,
at the banking house of G. H. Rupert & Co., for the sum of $1000
when paid to be endorsed on a note by said S. P. Baily in favor
of John Barnard, dated October 2nd, 1855, for the sum of $6000

. afler deducting cxchange, which is to be paid by said Baily,
“which last described note isin my hands for collection.

-

Dated Pokin, April 21st, 1857.”
Which rcc-k%ipt; your petitioner had no recollection of until aft-
er, as stated Hheretofore, and thdt the original will be produced
at afinal hearing of this court. Your petitioner expressly suys
that at the time of making his answer and filing his cross-bill,
and at the héaring of said cause he did not know of the existance

Reuben Barnard.

of said receipt, but since that time he has recently discovered

and found said receipt. He further states that at the date of
said draft that the said James Milner was indebted unto your
petitioner in a much larger sum, and in consideration of said in-
debtedness made, executed and delivered said draft to said Reu-
ben Barnard, the said draft was duly accepted by said Milner.and
that at the maturity of said draft, your petitioner had no notice
of the non-payment of the said draft. And further shows that
at the maturity of said draft the said Milner was solvent, and if
proper diligence by the plaintiff had been used, the amount due
could haye been collected, but reason of the failure of said plain-
tiff to collect the said money at the time it was due or in a rea-
sonable time, the entire debt has Leen lost, the said Milner hav- -
ing become insolvent, whercof your petitioner hath sustained
damage to that amount and interest, which he is advised is a
just and equitable set-off against said claim of $6000, Fur-
ther shows that in said decree the said Milner’s draft is called -
collateral, which, in fact, was a conditional payments and so in- -
tended. Your petitioner further states that he is entitled to set
off the amount of Kellogg’s notes of about $800, and by reason
the rehearing aforesaid, and the estopple thereby has lost the
benefit of said set-off of two of the notes placed as collateral,
he having disposed of the said notes in such a disposition that
no decree can reach the present holder, and as your petitioner
has been advised by his council, is a complete conversion of the
said notes. Your petitioner shows that at the hearing of said
bill and cross-bill, he took the testimony of other witnesses who
were produced and sworn, at the hearing of said cause, before
the Judge, and that the same was reduced to writing by the
Judge,and the testimony of J.Milner,who testified that JohnBarn--
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nard, nor any other person, never made an application to him
for the payment of said draft, also proved that at the maturity
of said draft he had in his hands funds of a greater amount than
was suticient to pay said draft, and that at the maturity of said
draft he was able to pay the same if he had been required to do
80, and that since that time he has become entirely insolvent —
The said Milner further testified that N. P. Walton, in the plead-
ings, told him that he had paid John Barnard the sum of $3000
for and on account of said Baily, meaning your petition, on the
$6200 and that he was authorized to receive that sum of S. P.
Baily for said Milner, and that Baily paid N. P. Walton in mon-
ey.and goods, at the request of Baily, upwards of 8700, to be
applied to the payment for money paid for your petitioner to

“plaintift'; Milner testificd that it was the signature of John Barn-

ard, andthat he knew and was acquainted with the hand-writ-
ing of said J. Barnard, dic.; to letter marked ‘A’ was attached
the genuinesignature de, of John Barnard. The said Milner
further testified that John Barnard told him that he (Barnard)
had givenip to Walton all the securities he (Walton) had plac-
ed in the hands of him (J. Barnard). He further testified that
J. Barnaud had security from N. P. Walton for the payment of
the money>that Walton was to pay for S, P. Baily to him, and
that after Walton and Baily fell out the security was given up
by him to Walton, Your petitioner further proved by John Grid-
ley. Clerk of thg County court of Tazewell, that the two notes
signed by B. Kellogg, in the pleadings mentioned, wasin a judg-
mentin favorof Reuben Barnard, and it also appearing by the
notes filed that thénotes were assigned in ‘Blank.” Your peti-
tioner further proved by B. S. Prettyman that Reuben Barnard®
placed said Kellogg’s note in his hands for collection without
disclosing that any other person had any interest iherein, and
that thie estate of Kellogg was and is solvent, and that the notes
were not in the County Probate-court until two years after let-
ters of administration was issued to the administrator thereof.
Your petitioner further shows that testimony of said witnesses
have been lost, and insists on a rehearing of the cause from the
facts disclosed, viz:

Ist. The final decree made after a rehearing being ordered by
the Court being without notice, is frandulentand void.

2nd. The evidence taken in the original cause being lost, the
defendant ought to have been permitted to have his evidence re-
taken at the rehearing upon application to the court for that pur-

ose.
: 3rd. Upon the new discovery of the receipt set forth in the
petition on the ground of new discovered evidence,

4th. The decree asserts that Milner’s draft was collateral in
fact, is not true. but in fact the Milner draft was a conditional

paywment, and the decree allowing the plantiff to hold said draft
18 unjust.
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is unjust. The premises considered your petitioner prays that
your Honor will be pleased to have the decree made in said
cause, set asideand vacated, and that your Honor will be pleas-
ed to grant your petitioner a rehearing, and that he be allowed
to amend his answer to his original bill and his cross-bill ac-
cording to facts above disclosed, and so that all the equities may
be fully adjudicated. Samuel P. Baily.
Samuel P. Baily, Council.
Subscribed and sworn to on the 14th day of June,

1861. : G- H. Harlow, Clerk.
The plaintiff entered his motion to strike, the petition from

the file— the Court sustains the motion, thereupon the defep-—

dant accepts.
"L State of Illinois, ) In Circuit Court,
’I\‘Qzewell County } June Term, 1861.
Jobn Barnard ]

AL VS.
Abrabam Brown, & In Chancery,
Amanda Brown, Motion for Rehearing.

Samuel P. Baily and
B. S. Prettyman.

Be it remeinbered that the defendant Baily presented and
filed a petition and affidavit of B. S. Prettyman, which said af-
fidavit is the words and figures following, to-wit:

State of Illinois, In the Circuit Court of
County of ' Tazewell. } Tazewell, June, 1861.

Benjamin S Prettyman being duly sworn, according to law,
deposith and saithat the February Term of this court, A. D.,
1860 he was emylufed by Samuel P. Baily to prosecute for him
a petition for atehearing in the case then before said court of
John Barnard vs. said Samuel P. Baily, Abraham Brown and

~ others. This appliant further states that he was present at the

Term when the order for a rehearing was made, and the decree
therefor entered by the coart, and this appliant says that after
the entry of the order for a rehearing of the said cause, he left
the court-room for the City of Springleld, in conjunction
with his client, Samuel P. Baily, and by previous understanding
with Mr. Roberts, the attorney for the complainant in said cause
he was to leave Pekin at the same time for Springfield—both
parties going to attend to a cause in the United States Court, in
which was a matter in dispute between the plantiff Barnard vs,
said Baily, then and there to be had by appointment on the next
day, and this appliant says that said Roberts delayed starting
tfrom Pekin until after the appliant and Baily had left, and this
appliant further says that_: when he left the court-room it was un-
derstood by him. and believes it was understood by the court
generally, that the court would not adjourn until the day follow-
ing, when this appliant was to return, and says he did return on
the day he had soappointed to return and the court had then
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adjourned for the Term, and the affiant says he is advised that
after the leaving of the court and starting for Springfield ag
aforesaid, that the said court at the instance of Roberts, attor-
ney for plaintiff, procured in the absence of his client, sajid Baily
and of himself. and without, the knowledge of the fact to cither
of them, or any expectation that g rehearing would be o could
be had in the absence without due notice from the alioye state-
ment of facts to rehear the cause ex parte before the court. ‘f;nd
affiant says that heis advised that the court reheard the ("a‘uso
?xdparlti and caused a decree to be entered, which is hirrl:iy pre-
. : . . o
{lllnlllcga; ir?sits};z 1?lterest of his client, which decree among other

hi : at the same was rendered in the presence of
this affiant, and while he wag deting in the matter of rehear-

; alfiant says that the factin
the case this affiant was nct present at the rehearing of said
cause, and that he knew nothing of it atthe tine, and had no
expectation that it would be reheard until said Baily could pro-
cure his proof and make such other motions and applications as
the equity of the case wculd justily, Ard this affant fur-
ther stdtes that he himself was suiprised and believes that his
client was also surprised and injuriously affected by said order

of rehearing as aforesaid. B. S. Prettyman.
Subscribed and sworn to before me this 17th day of June,
1861. — G. H. Harlow, Clerk.

¢ pr. A. P. Griswold, Dep't.
And upon filing said petition the said Baily entered amotion
for to have the decree therein vacated, and a rehearing be had
in the said cau.s"(%\vhereupon the said plaintiff Barnard entered
2 cross motion praying to have the petition offecred by the said
Baily struck from the files for the reason that it was‘t\iled at the
Term at which the decree was rendered, whereupon thé Court
ordered the said petition for rehearing stricken from the file of
the court, whercupon said Baily accepted and files herewith this
bill of exceptions and prays that it may be made part of this
record in this cause. James Harriott.
The following proceedings were had at the September Term,
1861, on the 7th day of the Term :
janamard In the Tazewell Circuit Court
Abraham Brown and others, September Term, 1861.

Report of the execation of the decree rendered in this cause :
State of Illinois, | In the Tazewell County Circuit Court,
Tazewell County. } September Term, 1861.

Report of Commissioner.

The approval of the special masters sale by the Court.

Publication and certificate of clerk,

Copy letter of John Barnard, refered to as exibit ‘A

,'in pageﬂ “
80

'Bond filed September 2/51;_11, 1860.

Appeal Bond., . oD s
Clerk’s certificate, to beapd and exibit
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STATE OF ILLINOIS, Ottavya J+~
SUPREME COURY, SECOND. GRAND DIVISION,

To the April Term, 1862.

Benjamin S. Prettyman,
Samuel P. Baily,

VvS.
John Barnard, defendant in Krror.

Error from Tazewell.

The said plaintiffs in the above entitled cause assign the fol-

lowing errors :

1st. The Court erred in overruling the exceptions filed in said
cause to the answer of the defendant J. Barnard’s answer tothe
cross bill

ond. The Court erred in rendering the decree against the plaintiffs
in error, for the sum of thirty-five hundred and twenty-six dol-
lars or any other sum.

3rd. The Courterred innotsetting off the two Kellogg notes against
the six thousand dollar note in the pleadings mentioned.

4th. The.Courterred in not setting off the Milner draft of one thous-
and dollars in the pleadings mentioned against the said six
thiousand dollar note.

5th. The Court erred in after setting aside and vacating the decree
in said cause, to set the cause down for trial without notice to

~————the plaintiffs in error or their solicitors.

6th. ThLe Court erred in not granting a rehearing upon the petition
of the said Baily. -

7th. The Court erred in entering a decree against B. S. Prettyman
without his having been served with process.

Sth. "he Court erred in nob compelling John Barnard to account
for and deliver up the notes of Nathan P, Walton.

9th. The Court erred in taking up the cause after  decree entered
Lad been set aside and all former orders in the cause had been
set aside, and all former orders made in the cause had been va-
cated, in again setting down the cause for hearing the same with-
out a rule on the defendants@nswer or the entering of an order J
defaulting the defendants who had not answered in the cause, or
an order taking the Lill as confessed, and<hearing the same in
absence of the defendants or their Council or testimony and
without notice to them. and without their consent, and not hear-
ing the cause in open Court, but at the judees chamber.

} Plaintiffs in Error.

/] </
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BRIEF---Plaintiff’s in Hrror

The exceptions taken to the answer to the cross bill ought to
been sustained, the defendant beingentitled, have answered every
material allegation in a bill of discovery. Wagram on discovery. |
Law Library old paging 66.

The Kellogg notes ought have been allowed as a set off; the
transfer of said notes was a breach of trust, courts treat collater-
al security as trusts and requires good faith in their execution,
Mores vs. Mangalloyed 1 John C. R. 129 Barnard having re-
ceived the trust he cannot discharge himself without the assent
of the cestwd gur 1rust.  See Shepherd vs. McEvers, 4th John
C. R. page 136.

The admisions in Barnard’s answer that Reuben Barnard had
the draft drawn by Baily on Milner as his agent, by the receiv-
ing the draft, he acknowledges the acts of his agent. The only
consideration for said draft was Reuben Barnard’s agrecment to
collect and pay on said note ; now Barnard ought have returned
the draft to Baily, John Barnard receiving them adopted his
agent. Subsequent assent given to what has been already done,
has a retrospective effect, and is equivalent to a previous com-
mand. Broom's Legal Maxims 380, Law Library Vol. 50.

" The assignment of to Nathan P. Walton, the three
thousand dollars, of the six thousand dollar note, without giv-
ing Baily the notice of the purpose of the assignment, was calcu-
lated to mislead Baily. and he J. Barnard is stopped by his ac-
tion. Seel.Greenliel’s Evidence, section 207, page 319 and notes.
Baily to have the benelit of whatever payment he made to Wal-
ton before he had notice of the assignmentof said notes to John
Barnard.

Accident is one of the peculiar jurisdictions of courts of equ-
ity, the loss of the evidence in the cause, the court ought to have
permitted Baily at the rehearing to have the evidence retaken,
o0 as to have the same in said cause to be reviewed by the su-
perior court if necessary.

The rendering the decree in chancery, and all other proceed-
ings had therein. The defendant or his solicitor had a right te
be present at every stage of proceedings. See Whitmore vs.
Pulliam, 25 IlL. R., 287. Brockman vs. Aulger 12, John 277,
5 Gilman. Frey vs, the Bank of 1llinois, 332.

The afidavit of B. SWWByxnau discloses that the defendants
and the solicitorsyere | rosent at the rehearing, and the court
was to be continued dpén to allow such further action as might
thereafter be had, by the express understanding between the
parties, the plantiffs in error were not present at the rehearing
of the cause and making at the final decree. Not being pres-
ent and having no notice, there could not be any action had, so
as to have the cause reheard. A rehearing will be allowed at a
subsequent term if it is shown that an application could not be
made at the term when the decree was had. See Pearl vs. Wil-
muie 4, Gil. 395.
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The entering of a decree aga

defendant has been duly served with summons or advertisment;
it should appear also of Record. See Randall vs. Songer, 16,
Il R,27. Varian vs. Edmonson, 5 Gil., R. 270. Binbam vs,
Galaway, 13, IlL: R. 68.

No process was ever served upon B. S. Prettyman; he does
not appear or answer in the cause, and to take a decree against
him is a prejudice to his interest in the premises, and is clearly
erroneous. See Bonham vs. Galloway, 13, Ill. R. 68.

All orders entered by the court prior to the original hearing of
the cause, was vacated and set aside by the decree of the court,
(seerec. page 70) and without any rule of the court for defendants
to answer, or default taken against them, or order taken the bill
for confessed against them =& élearly erroneous.

The proper practice should be to enter an order on the defen-
dants to answer the bill. See Miller & others vs, _Daveson, 3
Gilman, R. 528.  Refusal to appear and answer£ all the co-
elfsive process of the court have been insufficiently used to com-
pel an answer will only authorize the taking of the bill for con-
fessed. See DeWolf vs. Long 2 Gilman, R. 182.

Where a matter is neither admitted-orden
ed. See 2 Gill,, R. 679, 5 Gill,, R. 212.

No proof appears of Becord to have been offerred at the trial
when the decree was rendered, and the court will not presume
that any proof was made. See Waid vs. Oliver, 12, I1. R. 283
17, T R. 457, Wilson vs, Kenney, 14 I1I. R. 29, 15, 11l R. 33.

The note should have been produced
or accounted for.  See Lucas vs. Harris, 20, 111. R. 165.

Ubligations which are exibits or collateral evidence of indebs-
edness to support a bill for foreclosure should be established by
proof, this comes with the 14 sec. of the practise act—Stacy vs.
Randall, 17, 111, R. 467. ¢

From all the circumstances of this case, and the manifest er-
rors, the court ought to reverse the decree entered in the said
cause. B. S. PRETTYMAN.

Attorney for plaintiff in error.

yedit must be prov-

. inst B. 8. Prettyman was entire-
ly erroneous. It is not enough that a decree to recite that the

h
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JOHYN BARNARD Tazewell Circnit Court of the February
1 8, | 'Term, 1869,
ABRAHAM BROWN, !
AMANDA BROWN CIIN ANCERY.
SAMUEL P. BAILY, i I CHANC
J

DBENJAMIN S. PRETTYMAN,

The bill sets out the term of the court February 1860, James
Harriott Judge 21st judicial circuit, Hugh Fullerton Prosecut-
ing Attorney, T. C. Reeves Sheriff, The State and county bill
filled 8th day of N ovember, 1859 and directed to James Harriott
Judge 21st judicial cireuit.

The bill shows that John Barnard, the plaintiff of Chester
county, state of Pennsylvania, and that 14th day of October,
1853, one Abraham Brown being seized &c.'in fee the following
described land. to-wit: The north-cast quarter of the south-
west quarter of section 1, town 24, North of range 5 west of the
third P. M. The north-west quarter of the south-west quarter
and south half of {he south-west quarter of section one. The
north-east quarter of the north-west section 12 ; the north-west
quarter of the north-west quarter of section 12, the south-east
quarterof the south-east quarter of section 2, the said tracks all
north range 5 west of the third P. M., and being indebted unto
Samuel P. Baily in the sum of sixteen thousand and four hun-
dred dollars by twenty-three promisary notes, all dated 14th of
October, 1853 ; twenty of the notes for $300 each and payable
to said ~amuel P. Baily or order, onein 6 months, 12 months,
18 months, 24 months, 30 months, 36 months and 42 months,
4 years, 41 years, 5 years, 53 years, G years, 6% years, 7 years,
7% years, 8 years, 8% years, 9 years, nine and a half years and
ten years. Also one note for ten thousand dollars payable ten
years after date :  One for two hundred dollars due J anuary 1st
1854, and one for two hundred dollars due May 1st, 1854, and
thatallof whichnotes that are unpaid and herewith filed asexhib-
its and is part of the bill, Abraham Brown and wife to secure the
payment of said notes, executed a, mortgage on the said premises
excepting the land that a large Lake known as Baily’s, also the
1ight of way 30 feet wide, also the right of laying water pipe to
convey water to Pekin, which said deed was duly recorded and
made part of the bill and an exhibit.

The mortgage was subject of the condition on the payment,the
respective notes as they became due, and interest thereon, and
upon fuasther conditisn upon the failure of the payment of said
notes, then the said Samuel P, Baily was authorized to fore-
ciose upon each or any failure of payment, and that on the 2nd
of October, 1855, said Baily assigned and delivered said notes
and mortgage. all said notes that were to be due after the 4th of
of October, 1855, to the complaint and that all other, notes have
been settled and paid, no other known having any interest jn
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said notes, and that eight of said notes are due amount to $2400
and that he requested Brown to pay the same, and that Brown
bas refused. Benjamin <. Prettyman pretends to have some in-
terest in said premises which is subject to the mortgage of the
complaint, prays that Abraham Brown, Amanda Brown, Samu-
el P. Baily and Benjamin S. Prettyman be made partners defen-
dants, and be required to answer under oath, and that an ac-

- count be taken of what is now due, and that the said Abraham

Brown or his assigns may be decreed to Pay what shall be found
due in a short time, and upon default Abraham and Amanda
Brown, his wife, and all persons claiming by or through them
may be foreclosed of all equality of redemption, and
that the lands be sold and proceeds applied to the payment of
what is found to be due on said notes and mortgage, and prays
Subpenia to be directed to the sheriff, Tazewell county, IIL., &e,
' Signed, John Barnard,

Roberts & Ireland, sol’s.
Here follows as exibits, one, two, three and fournotes of three
hundred dollars each, Payable in 24, 36 and 42 months, and 9

- notes of $300 each, payable in 4 and 43 years, and the others

payable 5, 7%, 6, 6%, 71, 8, 8%, 9, nine and'a half and 10 years,

and an other for ten thousand dollars, payable in ter years, all
of which notes are signed by Abraham Brown and were indors-

ed by Samuel P. Bailey.

Exibit B. Here sits out the mortg ge in substance as
charged in the bill and before stated and signed and sealed by
Abraham Brown and Amanda, Brown, and was acknowledged on
the 14th of October, 1853, before Jno. M. Bush, county judge.
Un the back of the mmortgage assigned to John Barnard on the
2nd of October, 1855, by Samuel P. Baily and sealed affidavit
of the non-residence of Abraham and Amanda Brown, made on
the 8th of November, 1859, by James Roberts sworn to by him
at the same term of the court on the 2nd day of said term to-wit
1860 the following decree in substance was entered :

John Barnard
VS, . To foreclose,
Abraham Brown and others.

And now on motion of the complainats solicitors, it appear-
ing that all the defendants have been duly notified of the pend-
ency of these proce2dings, the defendants have failed to answer by
Monday morning—=8th day of said month of February the 3rd
of said term, proof of publication was filed in said cause. On
the 7th day of the term, to-wit, the 13th of February, 1860,
Samuel P. Baily, one of the defendants, filed his answer -

John Barnard ] -
VS.
Abraham Brown, In chancery,
Amanda Brown, f Bill to foreclose Mqrtgage._

Samuel P. Baily and
B, S. Prettyman. J

LN, L e - R P ™



17

18

13}

The seperate answer of Samuel P. Baily, oneof the defendants
in substance is as follows: Admits that Brown was seized in
fee to the lands described in the complainants bill, and that
Brown and wife executed the said mortgage to secure the sever-
al sums in said mortgage and notes specified and due and paya-
ble in the manner charged, and that he assigned the said notes
and mortgage to complainant, denies that complainant has ary
interest in said notes or mortgage, shows that on or about the
2nd of October, 1855, this respondant became indebted unto
the complainant i: the sum of $6000, and that the defend-
ant Baily executed his promissary to complainant for that sum
payable on demand with interest, and shows at the term of ex-
ecuting said note, this respondant assigned the said
note and mortgage to the complainant together with other
notes as per schedule hereto attached to mark ‘A’ which is part
of thisrespondants answer, and for the purpose of collecting
and paying the said indebtedness in the said specified note, viz.
the $6000 dollar note. The respondant says it was agreed be-
tween the complainant and thig respondant upon the payment
of the said $6000 which this respondant was then owing, com-
plainant would surrender and deliver to the respondant all of
said security placed in his hands for the purpose aforesaid.—
This respondant says that the complainant received at divers
times divers sums of money, as hereafter set forth, in payment
of said indebtedness in cash, part of the securities placed in his
hands, viz., a note signed by M. Tackaberry, a note dated 1st of
April, 1854 due 21st of August, 1856, for the sum of three hun-
dred and eighty-four dollars. Also another note of the same
date, due August 21st, 1857, for the sum of $384.37, both of
which were paid at maturity. This respondant further says,
that the complainant transfered to one Reuben Barnard, and
partof the said security, the two following described notes, viz.,
one note due August 21st, 1857, for the sum of $319,09, and the
other due August 21st, 1858, for the sum of three hundred and
seventy dollars and forty-six cents, which both notes were sign-
ed by Benj. Kellogg, Jr., and payable to this respondant, which
notes so assigned are now in j udgement in the county court, of
Tazewell county in favor of said Reuben Barnard. This respon-
dant further answers, that on or about day of May, 1857,
one Nathan P. Walton being indebted unto this respondant in
the sum of three thousand and two hundred dollars, it was
agreed between said Walton and this respondant that he(Walton)
should pay the complainant that said sum of three thousandand
three hundred dollars, this respondant would release said Wal-
ton of his indebtedness of that amount; this respondant answers
and says that the said Walton did pay the said complainantin
pursuant to his said agree, with this despondant, on the first
day of October, 1857, in part payment of said note ($6000).—
This respondant furthersays, that the note so due the complain-
ant was some time in the Springor the Winter of 1856 or 1857




[ =] .

placed in the hands of one Reuben Barnard as the agent of the
complainant to make collection of the same, and that at the
instance and request of the said agent this respondant drew
his draft in favor of the said Reuben Barnard on one James Mil-
ler, dated April 21st, 1857, payable sixty days after date there-
of to the order of the said Reuben Barnard for the sum of gpe
thousand dollars. Sum in said draft was paid to the said Rey-
ben Barnard and was to be indorsed by him on the said note
so held by him as aforesaid, and while he was in the possession
of said note, and during the time he was authorized to receive
the money on said note for said complainant. This respondant

answers and says that the said Reuben Barnard always pre-
tended to this respondant that he was the owner, or had alarge

interest in said $6000, so held by the complainant, and he did
not know anything to the contrary until the respondant learned
from the complainant that he was the exclusive owner, and that
he bad paid the said Reuben Barnard during his possession of
said note, he pretending that he had a right to receive the said
money due the complainant. Answers and says he paid the
said Reuben Barnard other sums of money, viz., on or about the
26th of March, 1858, by draft drawn by T. S, Dobbin’s on An-
glewitt & Beant, at St. Louis, Mo., payable in thirty days after
date the sum of $120 which was paid on said note, copy receipt
of this (bill) answer marked ‘B’. This respondant further an-
swers and says that on or about the 21st day of March, 1859,
this respondant paid, by the hands of George H. Harlow to the
said Reuben Barnard the further sum of $600 while it was in

the possession of said R. Barnard as per receipt marked ‘C,” and

part of this bill. This respondant further answers and says,

that on or about the 10th of August, 1850, while the said note

was in the hanrds of the said Reuben Barnard he paid the com-
plainant the sum of $2500 as per receipt mark ‘D which is part
of thisanswer. This respondant for further answer says, that
by Leed bearing date 2nd day of May, 1856, the said Abraham
Brown and wife did release unto this respondant all right and ti-
tle and interest in the said premises whatsoever, which deed will
be produced when required &e. as evidence in this cause and by
reason of the conveyance last aforesaid—this despondant be-
came the entire owner of said land, and that the said Brown had
no further interest in the said land, only the same stands a se-
curity for the indemnity of said Brown against his liability on
said notes, so given which sums of money paid by this respon-
dant far exceed the amount claimed by said complainant, and
this respondant claims and is advised that the said payments
are good offsets against the said demand of the said complain-
ant, thisrespondant prays the benefit of whatever payment he
may be entitled too, and may be set off against the said indebted-
ness. ‘This respondant expressly alledges that the only con-
sideration of the said assignment of said notes and mortgage

was made was a collateral to secure the said note, given by
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this respondant to complainant as aforesaid for the, $6000 and
no other, and at the final hearing of this cause your Honor wilk
require an account to be stated between the respondant and
complainant, of the several matters and things herein set forth,
having answered all matters and things herein set forth, having
answered all matters and things, he is advise if necessary and
1equired of him to answer, prays that he may have judgement

of his reasonable costs. Samuel P. Baily.
Sworn and subscribed before me this 13th day of February,
1860. M. C. Young, Clerk.

Exibit's ‘A, ‘B, ‘C* and ‘D.’

Exibit A. comprises a receipt for sixteen $300 notes, and one
note for $10,000 ; also two notes signed by B. Kellogg, Jr..—one
for $319,09, due August 21st, 1854, payable to respondant.—
The other for $370,46, payable 21st of August, 1858. And two
notes signed by M. Tackaberry, one due August 21st, 1856 and
the other, August 21st, 1857 ; each $384,37, making all $16.258,-
31. Also an assignment of a mortgage (executed by Brown to
Samuel P. Baily) to the complainant, which notes and mortgage
I hold as collateral security for the payment of a note dated this
day, drawn by Samuel P. Bailey in my favor for six thousand
dollars and interest, payable on demand.

(Signed,) John Barnard.

Exibit B. A receipt signed by Reuben Barnard for T. S. Dob-
bin‘s draft for one hundred and twenty dollars, dated March 26,

1858.
Exibit C, a receipt by Reuben Barnard to Geo. H. Harlow,da-

ted March 31st, 1859, for 2600 dollars ; to be endorsed on a note
given by Samuel P. Baily to John Barnard and signed by Reu-
ben Barnard.

Exibit D, a receipt dated Pekin, August 10th, 1859, signed
by John Barnard, for the sum of $2500, to be credited on his
note dated October 22nd, 1855, now in the hands of Reuben
Barnard.

The plaintiff filed his application on the 20th of February, be-
ing one of the days of said term, to the seperate answer of Sam-
uel P. Baily.

State of Hlinois, In the Circuit Court of the
Tazewell County. February Term, 1860.

John Barnard 1
V5. l
Abraham Brown, Bill to Foreclose.
Amanda Brown,
~amuel P. Baily and

Benjamin S. Prettyman. J
Replication generally signed by the solicitor, Roberts.
i defendant Baily on the 19th of June, 1860, files a cross
bLill, to-wit: : 3

John Barnard } In Chancery.

v8, .
Samuel P. Bailey and others. Cross Bill.
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The cross bill in substance seis out that on the 2nd day of
October, 1855, your orator gave to one John Barnard, defendant
his note for $6000, payable to the said John Barnard on demand
with interest, and at the same time assigned to said Barnard as
eollateral security for the Payment of said note ol $5000, as per
sckedule hercto attached, marked ‘A, and part of this Lill, and
for the purpose of collecting and paying the said note for $6000
to said Barnard_; and that upon the collection of said notes so
assigned, the said Barnard agreed with your orator that the said

- notes or so much as would be sufficient to pay said $6000, the

residue of said collateral should be given to your orator,charges

that John Barnard some time afterwards, to-wit, in 1856, as-

signed by delivering said $6000 to one Reuben Barnard (who

claimed to own one half of said note) for csllection, and that
the note so placed in the hands of said Reuben Barnard your
orator paid the said Reuben Barnard the sum of $1000 by a
draft on one James Milner, payable in ninety days after April
21st, 1857, and duly accepted by said James Milner, which said
draft was in part payment of the said $6000 and deljvered to
the said Reuben Barnard. Further shows that Reuben Barn-
ard collected from M. 'l‘zickaberry of the collateral, to-wit, £5C0.
also shows that John Barnard assigned to said Reuben Barnard
the following notes placed in said John Barnard’s hands as col-
lateral security by your orator, viz: One note signed Ly M.
Tackaberry, due 1857 for ¢334.30, whicl said Reuben Barnand
collected ; also two other notes signed by B. Keiloge, Jr.. one for
three hundred and nineteen dollars and eight cents, due August

21st, 1857, and an other for three hundred and seventy dollars -
ard thirty cents, due August 21st, 1858, which two last notes

are now in judgement in the County court of Tazewel] county,

in favor of Reuben Barnard against the estu(e of B. Kellogg. dr.

deceased, which your orator claims as a payunient on the said six
thousand dollars, and further shows that he paid Reuben Barn -
ard six hundred dollars, as per receipt marked ‘O’ and part of
this bill, and that he paid said Reuben Barnai cne hundred and
twenty dollars, as per receipt maked *E’ and part of this Dbill.
Further shows that one Nathan P. Walton was indebted unto
your orator to the sum of threc thousand dollars, and John Rain-
ard was indebted unto N. P. Walton, so it was agreed by, and
between, the said Walton and your crator, that Walton should
pay that sum to the said John Barnard in discharge of the debs
from Walton to your Orator. Further show in pursuant of said
agreement, that the said Johr Barnard sold and transfered thrce
thousand dollars of hisinterest in the said six thousand dollars
to N. P. Walton. Further show that Walton agreed with your
Orator so soon as he could get your Orator’s note he would ¢n-
dorse the same on the said note, the said sum of three thousand
dollars and interest thereon. Your Orator further shows after
the said assignment, that the said N. P. Walton rem 1ined in
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this county and wasin partnership with your Orator in attempt-

Ing to open a Coal bank, and for that purpose advanced. to said
Walton the sum of about 7 hundred dollars, as _ hereafter sets
out, shows that Walton contracted in the nameof thefirm large
debts in the name of the firm and refused to pay the same,
and not cndumsing said note with said six thousand dollars,
returned to the State of Pennsylvania, all of which transfer

' or assignment was notified by said Reuben Barnard and N. P,

31
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Walton and John Barnard. “Your Orator further shows that

the said $6000 note wasin the hands of the said Reuben Barn-

ard, and who was then residing in the State of Minnesota, so

the endorsement on the note could not be made at the time of

said assignment, Further shows that upon the faith of said

payment to the said Joh.: Barnard by said N. P. Walton, he ad-

vanced the said Walton large suws in  addition thereto, to-wit:
Seven hundred dollars through one James Milner. Further
shows that the times changingland for which said note was given
greatly deelining in value, the said N. . Walton clandestinely
left the State of Hlinois and returned to the State of Pennsylva-
nia. and combining with the said John Barpard surrendered up
to the said John Barnard the said assignment of the said half
of said note and retarning the same to the.said John Barnard,
although the said John Barnard well knowing that the said sum
of money had been paid and arranged by your Orator, charges
that the same was fiaudulent and covinous and intended to cheat
and defraud your Orator.  Your Orator charges the aforesaid

facts are particularly known to the said John Barnard. Your

Crador further shows that some time in the month of August,

18569, the said John Barnard, who is an uncle of vour Orator,

and resides in the State of Pennsylvania, pretending to Le on

fiiendly terms with your Orator, applied to your Orator, and re-

quested him (your Orator) to show him, the N. P. Walton claims
and upen sueh application your Crator handed him two notes,
cne the $3.200 note before stated, as well as another note of sev-
en thousand dollars, and upon receiving the said notes, he then
threw down cartain deeds for lands, which was the considera-
tion of said notes after the receiving of said notes, no contract
ever having been made with the said Walton that they should
be given up. - Further shows that being desirous of maintaining
an amical relation with his unele and to avoid having any dif-
ficulty, he offered the said John Barnard five hundred dollars to -
return him said notes, which he refused to do, and charges that
the same is fravdulent and that the said John Barna, d ought to
account to your Orator. TFurther shows the he paii the said
John Barnard by giving him another security, in t e sum of
$2500, as per receipt marked ‘D’ and is part of this bill.—
Charges that the said Reuben Barnard and N. P. Walton after
receiving the several sums and the equitable payments afore-
said fraudulently retransfered the said $6000 note to the said

L
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ments made thereon. Further shows that the mortgage and
notes executed by Brown and placed in the hands of John Barn-
ard as collateral security, as aforesaid by an arrangement with
your Orator, and said Brown was to be taken up by your Ora.tur
and that Brown by Deed bearing date 1858 having Quit-claim-
ed to your Orator all his Equity of Redemption, the said John
Barnard has filed a biil in this Court to foreclose the said mort-
gage against said Brown, B. S. Prettyman and your Orator, well
knowing the original sum of which said mortgage was given, as
collateral was paid and that the said collateral should be given
up. Your Orator charges that he had paid the said $6000 note
in manner aforesaid. and that the said John Barnard. Reuben
Barnard and N. P. Walton, coniving and confederating to cheat
and defraud your Orator, to avoid whatever credits your Orator
is entitled to returned the said $6000 to the said John Barnard,
and who has instituted a suit at Common law in the District
Court of the United States on said note, and which is now pen-

ding in s2id District Court (meaning circuit court), and also

filed his Lill to foreclose the said mortgage so assigned him of
Brown as aforesaid, 2!l of which is unjust and oppressive.—
Further shows that in said suit at law in said District court
your Urator having filed o Lill of discovery, setting out the
above facts and defence, at which tiial the icgal rights between
said Johz Barnard and your Orator will be fully determined on
said notes, which suit is now pending and undeteimined the
premissary considered,yourtirator prays that the s :id John Barn-
ard, Reuben Barnard andN P. Walton be made defendsats and ree
quired, to here answer and full discovery make under their cor-
poral oaths the matters and things lievein charged as fully as
though they were specificaily interrogative, and that upon a fi-
nal hearing of this canse your Honor will Le pleased to order
and decree the said collateral security be given up. and that an
account be taken between your Orator aud said John Barnard,
that & common injuction granted against said John Bainard,
injoining him from procecdings at Jaw vntil the paitics hereto
have fully answered the matters and things herein charged,and
that your Honor will make such othier orders in the prex ises as
is equitable and just. Samuel P. Baily.

Sworn to on the 5th day of May, 1860, before

M. €. Young, Clerk.

Here follows exibit ‘A A receipt for sixteen $3C0 notes,
and one note of ten thousand dollars, signed by Abraham Briwn
and endorsed to John Barnard by Samuel P. Baily. as before re-
cited in the record ; also the two Kellogg rotes, one for $319.09
and the other for $370.46, and two notes signed by M. Tababer-
ry for three hundred and eighty-four dollars and thirty-seven
hundreths each, and payable to said Baily and endorsed by said
Baily to John Barnard, stating they were received as collateral
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sccurity to pay the said six thousand dollars mz2ntioned in ths
pleading.

Exibit ‘B.

$3200. Pekin, May 27. 1857.

On or before the first day of October, 1857, I promise to pay
Samuel P. Baily, or order, thirty-two hundred dollars for value
received, which may be discharged by paying the same to John
Barnard. Nathan P. Walton.

Exibit ‘C.” Reuben Barnard’s receipt dated March 26th,1858,
drawn on Anglow & Brant, St. Louis, Mo., for one hundred and
twenty dollars, when paid, to be endorsed on note. Signed,

Reuben Barnard.
Ixibit ‘E.” Reuben Barnard’s receipt to Geo. H. Harlow for

six hundred dollars, due April 5th, 1859, to be endorsed on the
note given by Samuel P. Baily to John Barnard now held by me
Signed, Reuben Barnard,
Exibit ‘D.” Dated Pekin, August 10th, 1859, John Barnard’s .
receipt for twenty-five hundred dollars, to be credited on his
note given me for six thousand dollars, now in the hands of Reu-
ben Barnard dated October 2nd, 1857. Signed. John Barnard.
On the 1st day of September, A. D., 1860, John Barnard fil-
ed in this cause.
State of 1llinois, | In the Circuit Court,
Tazewell County. | September Term, 1860.

John Barnard :
Jc B%g In Chancery.

Samuell B Baily. To. Foreclose Mortgage.

The answer of John Barnard to the Cross-bill of Samuel P.
Baily, filed in the above cause. This defendant now, and at
all times, saving and reserving to himself all mannerof ex-
ceptions to the manifested errors in said Cross-bill contained
for answer thereto, or so much thercof as he is advised is
material for him tomakeanswer. Inanswering says,it its troe
thaisaid complainat made aund delivered to the respondant
his promissary note for $6000. dated the 2nd day of Cctober, 1855,
payable on demand with interest. Note was not assigned
to Reuben Barnard, but it is true that it was delivered
to ‘said Reuben Barnard for collection, and that he was,

" during the time the same wasin his hands, duly authorized by

power of attorney, from respondant, to receive any payment
made on it. Respondant further answering says, that it is whol-
ly untrue that said Baily paid said Reuben Barnard a draft
on James Milner payable ninety days after the 21st day of Ap-
ril, 1857. But the respondant states the truth to be, that on
the 21st day of April, 1857, said Baily drew a draft on said Jas.
Milner in favor of Reuben Barnard for the sum of $1000, paya-
ble sixty days after the date thereof, at the banking house of
G. H, Rupert & Co., and which was accepted by said James Mil-
ner, and which the said Reuben Barnard gave a receipt to be
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credited on said note when the sagd should be paid. . But re-
spondant further states that said draft was never paid by the
said Milner, but the same was presented to the said Milner,and
he wholly refused to pay the same, of which non-payment the
said Baily was duly notified. The respondant further states that
he is informed by said Reuben Barnard that said Baily desired
that said dratt should be retained by said Reuben Barnard with-
out suit or prosecution for collection, as said Milner was the son-
in-law of said Baily and was then embarrassed in his circum-
stances and afterwards became wholly insolvent, and respon-
dant now has the said draft in the hands of James Roberts,Esq.,
ever ready to be delivered up when said Baily shall pay the bal-
ance due upon said $6000 note. Respondant further answer-
ing, states that said statement in said bill that Reuben Barn-
ard collected of M, Tackaberry, a part of said liabilities, to-wit,
the sum of $300 and this respondant assigned to said Reuben
Barnard the notes placed in respondant hands for collection on
M. Tackaberry for the sum of $384,37, which note the said Reu-
ben Barnard collected of said Tackaberry in the manner stated
therein is untrue, and the proposition is stated in that manner
as respondant believes in order to charge respondant twice with
the same thing. And this respondant further answering, states
that the truth of the same transaction to be that when the first
note given by said Tackaberry became due said Baily requested
respondant to send the note to him (Baily) for collection, which
respondant did. Said Baily returned $360 only, which paid the
first years interest on the $6000 note, and which this respondant
never denicd that he said Laily shiculd Lave cicdit for. Andin
March, 1&58, Reulben Barnard collected of M. Tackaberry $384
and thirty-seven hundretiis, being the second note on said Tack-
aberry paid by draft on St Louis, at sixty days. This respon-
dant admits he received the two noteson B. Kellogg. Jr.: One
for $319,08, due August 21st, 1857 ; and one due August 21st,
1858, for $370 and forty-six hundreths as collateral security, as
the receipt annexed to said Bailey’s Cross-Bill will show that
said Kellogg died before said notes became due, and the same
were duly presented to the County court of Tazewell county and
judgment obtained on the same against the estate of Kellogg;
but the same has never been paid, and respondant denies that
said Baily is entitled to any credit for the same as payment un-
til they are paid. Respondant further answers and admits that
said Baily paid said Reuben Barnard $120 by draftof T. S. Dob-
bins, on Anglow & Brant, of St. Louis, as mentioned, and which
1espondant never denied, and also the sum of six hundred dol-
lars by draft of G. H. Harlow, due April 5th. 1859, as stated in
the receipt; neither of which sums have ever been denied by
respondant, as said Bailey well knew. But respondant states
that is wholly untrue, that neither himself or Reuben Barnard
ever at any time received from said Baily a draft on Dobbins
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for six hundred dollazs, but received no other sum from sail =
Dobbins than 3120 above mentioned. Respondant further an -
swering, says that he knows nothing of any indebtedness of N.
P. Walton to said Baily, except as hereafter stated. Butrespon-
dant further states it is wholly untrue and positively known (o
be untrue by said Baily that }espundunt wus ever xm.iebt.ed to
«aid N. P. Walton in the sum of $3,200. And this respon-
dant further answering, says it is unfrue in every respect that
respondant sold and transfered to said Walton 53000 of his in-
terest in said note for any other purpose than collection. But
respondant authorized said Walton to receive from said Baily
one-half of said note for respondant, and ordered said Baily to
pay the same to said Walton. But respondant is informed by
said Walton, and so believes, that said Baily never paid said
Walton one cent on said note. Respondant further answering
states that so far as said Walton’s indebtness to said Baily is
concerned, all respondant knows about it is, that on the month
of August, 1859, respondant visited Pekin for the purpose of
trying to collect said $6000 note that he learned from said Wal-
ton that he (Walton) had bought one undivided half-interest
from said Baily in what was known as the Wesley City Coal
Mine, and was informed by said Walton that the dceds there-
fore were in the hands of James Roblerts, but had not been
recorded, and said Waltou requested respondant to get them
from said Roberts (and he gave respondant an order for
that purpose) and to give them up to said Baily it Baily would
give up some notes on said Walton, which were given for said
coal mine. And respondant further answering, states that he
called on said Roberts and got said deeds, and that said Baily
delivered up two notes he held on said Walton torespondant to
be delivered to said Walton—one of said notes being for the
sum of $3200, and one for $7000, which were theonly notes ev-
er received by respondant from said Baily, and it was express-
ly understood by respondant that said Baily was to have the
land back and Walton was to have his notes, and Baily itomedi-
ately upon receiving said deeds gave back the respondant a
mortgage upon the very lands he had sold to. Walton, and which
constituted part of the money mentioned in the $2500 receipt
annexed as an exibit to said Bailey’s cross-bill.  After respon-
dant had received said notes, respondant had frequent conversa-
tion with Baily in reference to the payment of said 86000 note,
and Baily only asked time on the same and never made any
pretence that said notes of Walton should be credited on said
#6000 note, but exicressed himself pleased at giving the lands
back, as he had made leased leases of the same, as he informed
this respondant, nor even claimed said Milner’s draft or Kel-

logg’s notes as payment on the same. Respondant further an-

swering, states that he only acted as the agent of said Walton
in getting said notes and never had any connection with said
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Walton in any other manner in hi]s transactions with said Baily
And respondant further answering, says that he knows nothing
of any agreement made by said Walton and the said Baily a-
bout endorsing any credits on his $6000 note of his own know!-
edge, and knows nothing of any agreement of partnership be-
tween Walton and said Baily in relation to said $6000, but is
informed by said Walton that the whole statcment by said Baily
in reference to agreeing to endorse any sums of money on, said
note is false. But respondant is informed by said Walton, and
believes it to be true, that said Baily never paid one cent on
said note to said Walton. Respondant knows nothing of said
Baily advancing money to Walton and nothing of Walton con-
tracting large debts in the name of the firm. But if said Baily
did so, it is in their own private transactions, with which re-
spondant had nothing to do whatever, and respondant knows
nothing of any agreement made by said Walton with said Baily
to pay respondant any money for said Baily. But respondant
knows very well that said Walton never paid respondant one
cent upon said $6000 note for said Baily or any one else. Re-
spondant believes that said Walton was engaged with said Baily
in trying to open a coal mine, and left the State of Illinois, and
after a while he returned to the State of Pennsylvania; admits
that Reuben Barnard had said notes with him in Minnesota.and
respondant wholly denies that he in any manner received said
notes of said Walton in payment of said 86000 note, or in any
manner received the same for the benefit of respondant, but, as
before stated, respondant received said notes on said Walton, as
the lands were all the consideration for the notes, and Baily hav-
ing got back all the lands, there remained no further considera-
tion for the notes; it was expressly understood by respondant
and Bailey that the giving up of the notes and deeds.was sim-

. ply toresind the trade between Walton and Baily. Respondant

believes that Baily after he had got said deeds in his possession .
wanted respondant to give up to him Walton’s notes, but as he

h ad given them up in consideration of the title-deeds respon-
dant had no authority to return the same to said Baily, because
respondant knew of no good motive said Baily could have in
getting said notes, as respondant’s understanding was that they.
were given up for the said land, and by Baily getting back the
land the notes were discharged. Respondant further answer-
ing, denies any combination or confederation with said Walton
or anybody else, to cheat or defraud said Baily: denies that
there was any surrender by said Walton to respondant of said .
$6000 note, as said Walton had never had the same. Respon-
dant knows nothing about the decrease in the value of the lands
sold Walton by change of times, and knows nothing about Wal- -
ton clandestinely leaving the State of Illinois. Respondant de-

nies that he knew that any sum of money had been paid and.
arranged with said Walton and Baily, and denies most positive-
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ly that said arrangement was ever made, and denies any inten=
tion to cheat or defraud said Buily ; denics any payment to said
Walton by said Baily for respondant, Respondant admits that
he is the uncle of said Baily and has always desired to be upon
amicable relations with said Baily, and that he resides in the
State of Pennsylvania. But respondant denies that he applied
tosaid Baily and requested said Baily to show him the N. P. Wal-
ton claims, and that upon such application said Baily handed
respondant the $3,200 note before stated, as well as another note
for 7000 and that respondant then threw down certain deeds

for lands which were the consideration of said notes, but states
the truth to be, that Walton requested him to get the deeds

from Roberts and deliver them to Bailey if Baily would deliver
up said notes, and Baily gave the respondant said notes and re-
spondant gave up to him (Baily) the deeds for the lands, re-
spondant having been authorized by Walton to do so. It was
understood by respondant that the delivery of the deeds was a
discharge of the notes, and with that understanding respondant
delivered up said notes to said Walton after his return to Penn-
sylvania, and never received from Walton or any one else any
any benefit {from said notes in any manner whatever, and said
$6,000 note was then, and has been cver since, in the, hands of
James Roberts for collection ; admits that Baily wanted the re-
turn of Walton’s notes after he had got said deeds, but respon-
dant refused to return them, as above stated. Respondant fur-
ther answering admits that Baily paid respondant $2500 by
giving his note and mortgage (as by said receipt attached), as

gaid bill of said Baily will show : $1000 on the dwelling house

of said Baily and $1500 on the land sold by said Baily to Wal-

ton ; denies any retransfer of said note by Walton, and the said

Reuben Barnard to the respondant for the reason that the same
was never in any manner transfered to them, and denies all fraud
and combination on the part of the respondant. Respondant
knows nothing of any arrangement made between said Baily
and Brown by which Baily was totake up said notes; knows
nothing of any quit-claim deeds from said Brown to said Baily,
Respondant admits that he has filed a bill to foreclose said mort-
gage as he lawfully might, and denies that said original sum of
36000 has ever been paid. The charge that said Baily has fully

paid said $6000 note is wholly untrue, and respondant again
denies any combination or confederation with said N. P. Walton
and Reuben Barnard to cheat and defraud said Baily, and re-
spondant has never disputed the credits above mentioned, Re-
spondant admits the institution of a suit by him upon said note
in the Circuit court of the United States, for the Southern dis-
trict of Illinois; admits that Baily filed a bill of discovery in
said suit, to which respondant has made answer of like effect
with this, and now having fully answered prays herein to be dis-

missed with his reasonable costs in this behalf sustained.
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James Roberts, solicitor” | John Barnard.

Sworn and subscribed 20th day of August, 1860, before Thos.

L. Bell, Notary Public.
John Barnard
vs. September Term, 1860, of said Court.
Samuel P. Baily.

Samuel P. Baily, one of the defendants, excepts to the an-
swerof said John Barnard for the following reasons, to-wit :

1st, The bill charges that the plaintiff (Barnard) assigned the
$6000 by delivering to Reuben Barnard who claimed to be the
owner of halt the notes. The answer is not responsive fully—
as it does not admit, or deny that Reuben Barnard had any in-
terest in said $8000 note, the answer being evasive and uncer-
tain, -

2nd. The bill charges that the defendant John Barnard as-
signed to Reuben Barnard two notes of B. Kellogg for $370 and
$318, and that Reuben obtained a judgement on said notes in
the Court of Tazewell county. The answer does not admit or
deny his authority for, (obtaining) or having, such judgment.—
The bill also charges that Barnard was indebted to Walton.—
The answer does not deny that he was owing Walton any less
su1n.

3rd. The bill charges that John Barnard sold and transfered

83000 of his interest in said $6000 note to N. P. Walton. The
answer does not admit or deny the assignment to said Walton,
Dbut is evasive and insufficient.
. 4th. The Vill charges that Milner paid for Baily to N. P. Wal-
ton $700 while Walton was in possession of the $3000 in said
note. . The answer does not disclose what length ‘of time, or
while the note was in the hands of Walton, nor when the as-
signment was redelivered to said John Barnard.

5th. The bill charges that to avoid having a difficulty with
said Barnard, he offered him five hundred dollars to return the
notes after he had got the possession of said notes. The an-
swer has failed to answer this allegation.

The answer of said John Barnard is evasive and uncertain—
insufficient and not responsive to the bill in this cause, and oth-
erwise insufficient, and setting up new matter repugnant to the
allegation of the cross-bill. Samuel P. Baily.

At the September Term of said court, 1860, on the 6th day of
the term the following proceedings were had :

John Barnard
VS. Foreclosure,
Abraham Brown and others
The exceptions to answer overuled.
" On the 10th day of said Term the following proceedings were
had : ’
State of Illinois, ) In Circuit Court,
Tazewell County } September Term, 1860.
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15,
J"‘"'\E arnard 2 In Circuit Court,
Abraham Brown and others September Term, 1860.
Decree vacated. The June Term had—
John Barnard
VS. Foreclosure.
Abraham Brown and others.
Ordered on motion of Samuel P. Baily the decree entered in
this cause on 13th day of the month be vacated, and this cause
is set down for hearing at this term.

The following proceedings were had on the 19th day of the
month, and 13th day of the term:

State of Illinois, ) In Circuit Court,
Tazewell County | September Term, 1860.
John Barnard

vs.

Abraham Brown, ¥ In Chancery,
Amanda Brown, To Foreclose Mortgage.
Samuel P. Baily and

B. S. Prettyman.

And now at this day came the complainants, John Barnard
by his solicitors, Roberts & Ireland, and the defendant, Samuel
P. Baily, having at the February Term, 1860, of this court filed
his answer, and at the same Term the complainant having filed
his repplication thereto, and at the June Term, 1860, of this
court the said Baily having filed his Cross-bill herein, and said.
complainant having filed his to the same, and said defendants,
Abraham Brown and Amanda Brown, having been brought in-
to court by publication in the Tazewell Register, a weekly news--
paper published in Pekin, Tazewell county. Illinois. The first
publication thereof having been on the 9th day of November,
A, D., 1859, and the last on the 8th day of December, 1859.—
Said publication having been published for four successive weeks
and said B. S. Prettyman having been duly served with process-
more than ten days before the 1st day of the February Term,
1860, and summons having been returned not found, as to Abra-
ham Brown and Amanda Brown, and said Abraham Brown and
Amanda Brown and said B. S. Prettyman, Abraham Brown
and Amanda Brown having been three times solemnly called,
came not, but made default; it is ordered and decreed by the
Court that complainants bill and all things therein contained
be taken for confessed as against the said B. S. Prettyman, A-
braham Brown and Amanda Brown; and said cause having
come on for hearing and complainant having produced said
original note in said bill mentioned for the sum of $6000, dated
October 2nd, 1855, due on demand and payable to said John
Barnard, and signed by said Samuel P. Baily. And it further
appearing to the Court after allowing the credits admitted by
the Cross-bill and shown by the receipts and other evidence held
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and provided by said Samuel P, Bail y that there is yet due upon
said $6000 note above mentioned and described, the sum of $3.-
900 and twenty-six seven hundreths. And it further appearing
By the introduction and proof of the original mortgage given by
said Abraham Brown and Amanda Brown, his wile, to _sz}ld
Samuel P. Baily, and by the introduction of nine of the origin-
al notes given by said Brown to said Baily, to-wit: All of said
notes dated the 14th day of October, 1853, one due thirty months

after date, one forty-two months after date, one four years after

date, one four and a half years after date, one *five years after
date, one five and a half years after date, one six years after date
and one six and a half years after date, all for the sum of $300
cach, and being all the notes due upon said mortgage, that there
is due and unpaid upon said notes and mortgage given by said
Brown and wife to said Baily the sum of $3000 ninety-one and
fifty onc hundreths, and at further appearing to the Court that
all of the notes which said mortgage from said Brown and wife
to said Baily, and also said mortgage’s were duly assigned by
sald Baily to the complainant as collateral security to secure
the payment of said note of $6000, given by said Baily to said
complainant. And it further appearing to the Court that said
sum of $3.526 is still due on said $6000 note, it is therefore or-
dered, adjudged and decreed by the Court that the defendants
in this cause, in twenty days from the adjournment of this Court
pay the said complainant (John Barnard) the said sum of three
thousand ninety-one dollars and fifty hundreths and costs of
this suit, and in default thercof it is ordered, adjudged and de-
creed by the Court that said mortgaged premises being the
north-east quarter of the south-west quarter-section one, the
north-west quarter of the south-west quarter-section one, and
the south-half of the south-west quarter-section one, the north-
east quarter of the north-west quarter-section twelve, the north-
west quarter north-west quarter-section twelve, the south-east
quarter of the south-cast of section two, all in township twen-
ty-four, North Range five west of the 3rd P. M., except the land
and water on which stands the large lake, known as Baily’s lake
Also the right of way to the same, of thirty feet_; also the 1'ig}1t
of laying water-pipes to convey said water in said lake to Pekin,
to be sold at the front door of the Court house in Pekin, Tazewell
county. Illinois, at public auctionin seperate parcels to the high-
est bidder, for cash. And it is further ordered that the time,
terms and place of said sale be previously pub.lished for thp
space of three successive weeks before said sale, in some public
newspaper published in Pekin, Illinois, and out of the proceeds
of said sale the costs of thissuit and expense .of sale be first
paid, and the balance be paid to said John Barnard ‘and credit-
ed on said $6000 note, and that Charles Turner, Esq. be ap-
pointed special commissioner to carry this decree into effect,and
that he report his actings and doing to this Court, and that th1§ '
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cause stand continued. W hereupon the defendant (Baily) prays
an appeal which is granted by the Court with a bond to be filed
in twenty days, in the sum of $200 with Thos. C. Reeves as se- .
curity. The proceedings in the said cause were had at the Feb-,
ruary Term, 1861, and on the 25th day of said month and 18th
day of said Term -

John Barnard )

VS, R e ikl .
Abraham Brown, L In .the TJIzrf“C(ig S{l};(i‘l;’lt Court. .
Amanda Brown, S oI
Samuel F. Baily and To Foreclcse Mortgage.

B. S. Prettyman. :

To the Hon. James Harriott, Judge 21st Judicial Cireuit of
the State of 1llinois, in chancery sitting ;

Your petition represents that the original bill, in said cause
the plaintiff represented that the defendant (Samuel P. Baily)
assigned said notes (named) and mortgage to said plantiff for
value received, and the defendant Baily’s answer avered that he
originally owed said plaiutiff the sum of $6000, and had depos-
ited and left with said complainant the said notes described in
said complainant’s bill, and the mortgage therein described as
collateral security to secure the said sum of $€60C0 named in
said bill, and that on payment cf the note for $6009 named in
said bill, said collateral notes and mortgage mentioned should
be surrendered and given up; and your petitioner further shows
that the said answer also avers that large payments were made
on said $6000 note, viz: $3500, and that other large collateral
conditional paymernts were made thereon, viz, a draft for $1000
upon James vilner, which complainant, by his agent, accepted
and neglected to collect or return, and also two notes signed by
B. Kellogg, Jr., amounting to about $700, which said defendant
(meaning plaintiff) endorsed and delivered to the agent of said
plaintiff, Reuben Barnard, who was then the owner of part of
said 86000, and was then authorized to receipt for and satisfy
and settle the same, and that said notes of B, Kellogg were fil-
ed by said Keuben Barnard, and judgement is now obtained
against said estate of said Kellogg in the name of Reuben Barn.
ard for said notes, and that estate is good and able to pay the
same; and your petitioner shows that although the foregoing
facts appear by the pleading and evidence, yet the decree 1n the
cause rendered, requ:res the defendant to pay the sum of three
thousand five hundred and twenty-six dollars and seven cents,
and that on compliance, the property named in the decree, be
sold, &e,, while as to the draft upon said Milner and the Judg-
ment on the notes of B. Kelloga and other collaterals left with
or paid to complainant, the decree is silent, and your petitioner

1is agrieved by the provisions of said decree, and especially in re-.

lation to the draft and judgement vs. Kellogg on said notes,
which, with the other collaterals, on the pPayment of the money
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s}xould be given up to said deflendaut, your petitionei. Your pe-
titioner therefore prays that the cause dc., may be reheard and
that said decree may be entirely reversed. or so far corrected an
modified as to require all of the collateral drafts, notes and oth-
er things not applied in payment te be delivered up to your pe--
titioner, and as in duty bound your petitioner will ever pray.

Samuel P. Baily,

Signed by B. S. Prettyman.
J. M. Hanna, solicitor.
Further proceedings were had on the same day of the Term
1860 : :
Johr Barnard
V8. Foreclosure.
Abraham Brown. ;

Motion to strike the petition for rehearing from file, which mo-
tion was overruled, and afterwards to-wit, on the 26th day of said
month and the 19th day of said Term the following decree was
entered in said cause: :

70 John Barnard
VS, Iebruary Term of the Taze-
Abraham Brown, well Circuit Court, A, D.1861

Samuel P. Baily and others.
Now on this day again came the defendants, Samuel P: Bai-
ly, B, S. Prettyman and J. M. Hanna, solicitor, and said com-
plaint by James Roberts, his solicitor, and this cause coming on
to be heard upon the petition of the defendant, Samuel P. Bai-
ly, for a rehearing of said cause, and the Court now being fully
advised in the premises, and after hearing argument of council
as well for the said defendants as for said complainant. It is
considered by the Court, and the Court doth order and decree
that the decree heretofore made in this cause, be and the same
is hereby vacated and for naught esteem, and all orders hereto- -
for made in this cause Le now set at naught and that this cause
be again heard by the Court upon its merits,
And now afterwards, to-wit, the same day a decree was ren-
dered in said cause, in words, as follows:
n State of Illinois, | In Circuit Court,
Tazewell County | February Term, 1861.
John Barnard ] .
Abraha‘IIS{ Eionnt l In the Tazewell Circuit Court.
0 ey In Chancery,
mandasBiown, To Foreclose Mort
Samuel P. Baily and QU e
B. S. Prettyman.
Petition has a rehearing.
Now at this day having came the said Samuel P. Baily by B.
S. Prettyman, his solicitor, and the complainant by James Rob-
erts, his solictor, and the said Baily having presented his peti-
tion for a rehearing in said canse, and said rehearing having been
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granted it is ordered that the former decree entered in this cause
be in all things confirmed, but that the same be modified so t?l*.‘fi
the said Baily, upon the payment of the sum found due by Salll

decree upon the said $6000 note and the costs, and have all the
collateral securities given by the said Baily to the said John
Barnard delivered up to said Baily on payment of the same, to-
wit, a draft drawn on James Milner by said Baily, payable to
Reuben Barnard in ninety days after April 21st, 1857, for the
sum of $1000; two other notes signed by B. Kellogg, one for
819 and eight hundreths, two due 21st of August, 1858, an-
other for $370 and thirty-seven hundreths, due 21st of August,

1858 ; and also all notes given by Abraham Brown to said Baily
not included in said decree heretofore entered, and those things
in said decree stand and be in full force and virtue.

The following proceedings were had at the June Term of said

court, at which time the defendant, Baily, files his petition for
a rebearing in said cause, to-wit :

Johz:v]Zarnard Said county, State and court
Samuel P. Baily and others, In Chancery.

The petition is directed to the Judge of said court, and sets
out In substance as follows: The defendant, Baily, at the Feb-
ruary Term, 1861, filed his petition for a rchearing in said cause
and that the same was granted by the court, and an order to va-

- cate the former decree, and that after the vacating of said de-

cree, the defendant, Baily, and hissolicitor, B. S. Pret{yman, left
immediately for Springtfield. on the 25th of February, 1861, with

understanding tiat the complainants solicitor, James Roberts,

e having notice thereof. He further states that he is informed

and Lelieves that but a short time, say two hours after the de-

parture for Springfield, by the defendant and Prettyman his so-

licitor, James Eoberts applied to the court at chambers and in
the absence of the defendant, Baily, procured a rehearing in said
cause and in the absence of Baily and his solicitor and without
notice to Baily and his solicitor, procured a final decree in said
cause. FPetitioner states that so much of the decree as states:
that the decree staies the appearance of Hanna and Pretty-
man in said cause, is untrue as e was informed by Hanna. The-
petitioner further states that the first notice was on trial of a
cause in the Circuit Court of United States for the Southern dis-
trict of Illinois on a suit entered by the plantiff vs, your peti-
tioner on the 86000 note in pleadings mentioned ; when the said.
decree was plead the complainant as an estopple against the
claims of sef off, as heretofore mentioned, which decree was a
surprise, and so defeated, the defence intended to be set up by
the defendant, Baily, and was thereby deprived of his set-off in
sald cause: shows that the decree was had at the Chamber of
the Judge, and in the absence of self and solicitor, and asserts
that the same is inequitable and unjust. The petition further

-
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shows that since filing his ans[werlto the original cross-bill in
said cause he has found having accidently mislaid the following
receipt signed by Reuben Barnard, the agent of the plaintiff for
the draft of $10CO drawn by the defendant Baily on James M.ll-
ner, which receipt is as follows: “Received of Samnuel P. Baily
a draft drawn by him on James Milner, dated April 21st, 1857,
payable sixty days after date to the order of Reuben Barnard,
at the banking house of G. H. Rupert & Co., for the sum of $1000
when paid to be endorsed on a note by said S. P. Baily in favor
of John Barnard, dated October 2nd, 1855, for the sum of $6000
after deducting exchange, ‘which is to be paid by said Baily,
which last described note is in my hands for collection.
Reuben Barnard.

Dated Pekin, April 21st, 1857.” ;

‘Which receipt your petitioner had no recollection of until aft-
er, as stated heretofore, and that the original will be produced
at a final hearing of this court. Your petitioner expressly says
that at the time of making his answer and filing his cross-bill,
and at the hearing of said cause he did not know of the existance
of said receipt, but since that time he has recently discovered
and found said receipt. He further states that at the date of
said draft that the said James Milner was indebted unto your
petitioner in a much larger sum, and in consideration of said in-
debtedness made, exceuted and delivered said draft to said Reu-
+ben Barnard, the said draft was duly accepted by said Milner.and
ti:at at the maturity of said draft, your petitioner had no notice
of the non-payment of the said draft. And further shows that
at the maturity of said draft the said Milner was solvent, and if
proper diligence by the plaintiff had been used, the amount due
could bave been collected, but reason of the failure of said plain-
tiff to collect the said money at the time it was due or in a rea-
sonable time, the entire debt has been lost, the said Milner hav-
ing become insolvent, whereof your petitioner hath sustained
damage to that amount and interest, which he is advised 1s a
just and equitable set-off against said claim of $6000, Fur-
‘ther shows that in said decree the said Milner’s draft is called
collateral, which, in fact, was a conditional payments and so in-
tended. Your petitioner further states that he is entitled to set
off the amount of Kellogg’s notes of about $800, and by reason
the rehearing aforesaid, and the es'opple thereby has lost the
benetit of said set-off of two of the notes placed as collateral,
he having disposed of the said notes in such a disposition that
no decree can reach the present holder, and as your petitioner
has been advised by his council, is a complete conversion of the
said notes. Your petitioner shows that at the hearing of said
bill and cross-bill, he took the testimony of other witnesses who
were produced and sworn, at the hearing of said cause, before
the Judge, and that the same was reduced to writing by the
Judge,and the testimony of J.Milner,who testified that JohnBarn~ .
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nard, nor any other person, never made an application 10 niu
for the payment of said draft, also proved that at the maturity
of said draft he had in his hands funds of a greater amount than
was suflicient to pay said draft, and that at the maturity of said
draft he was able to pay the same if he had been required to do
50, and that since that time he has become entirely insolvent —
The said Milner further testified that N. P. Walton, in the plead-
ings, told him that he had paid John Barnard the sum of $3000
for and on account of said Baily, meaning your petition, on the
$6000. and that he was authorized to receive that sum of S, P,
Baily for said Milner, and that Baily paid N. P. Walton in mon-
ey and goods, at the request of Baily, upwards of $700, to be
applied to the payment for Inoney paid for your petitioner to
plaintiff; Milner testified that it was the signature of John Barn-
ard, and that he knew and was acquainted with the hand-writ-
ingof said J. Barnard, dec.; to letter marked ‘A’ was attached
the genuine signature dc, of John Barnard. The said Milner
further testified that John Barnard told him that he (Barnard)
had given up to Walton all the securities he (Walton) had plac-
ed in the hands of him (J. Barnard). He further testified that
J. Barnard had security from N. P. Walton for the payment of
the money that Walton was to pay for S, P. Baily to him, and
that after Walton and Baily fell out the security was given u
by him to Walton, Your petitioner further proved by John Grid-
ley, Clerk of the County court of Tazewell, that the two notes
signed by B. Kellogg, in the pleadings mentioned, wasin a judg-
ment in favor of Reuben Barnard, and it also appearing by the
notes filed that the notes were assigned in ‘Blank.’” Your peti-
tioner further proved by B. S. Prettyman that Reuben Barnard
placed said Kellogg’s note in his hands for collection without
disclosing that any other person had any interest therein, and
that the estate of Kellogg was and is solvent, and that the notes
were not in the County Probate-court until two years after let-
ters of administration was issued to the administrator thereof,
Your petitioner further shows that testimony of said witnesses
have been lost, and insists on a rehearing of the cause from the
facts disclosed, viz:

1st. The final decree made after a rehearin g being ordered by
the Court being without notice, is fraudulentand void.

2nd. The evidence taken in the original cause being lost, the
defendant ought to have been permitted to have his evidence re-
taken at the rehearing upon application to the court for that pur-
pose.

3rd. Upon the new discovery of the receipt set forth in the
petition on the ground of new discovered evidence.

4th. The decree asserts that Milner’s draft was collateral in
fact, is not true, but in fact the Milner draft was a conditional

payment, and the decree allowing the plantiff to hold said draft
i8 unjust.
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is unjust. The prewises cohsidered your petitioner prays that
your Honor will be pleased to have the decree made in said
cause, set asideand vacated, and that your Honor will be pleas-
# ed to grant your petitioner a rehearing, and that he be allowed
to amend his answer to his original bill and his cross-bill ac-
cording to facts above disclosed, and so thatall the equities may
be fully adjudicated. Samuel P. Baily.
Samuel P. Baily, Council.
Subscribed and sworn to on the 14th day of J une,
1861. G. H. Harlow, Clerk.
The plaintiff entered his motion to strike the petition from
the file— the Court sustains the motion, thereupon the defen-
dant accepts.
State of Illinois, | In Circuit Court,
Tazewell County } June Term, 1861.
John Barnard = )

Vvs. |
Abraham Brown, In Chancery,
Amanda Brown, Motion for Rehearing.

Samuel P. Baily and
B. S. Prettyman.

Be it remembered that the defendant Baily presented and
filed a petition and affidavit of B. S. Prettyman, which said af-
fidavit 18 the words and figures following, to-wit:

State of Illinois, In the Circuit Court of
County of Tazewell. } Tazewell, June, 1861.

Benjamin S Prettyman being duly sworn, according to law,
deposith and saith at the February Term of this court, A. D.,
1860 he' was employed by Samuel P. Baily to prosecute for him
a petition for a rehearing in the case then before said court of
John Barnard vs. said Samuel P. Baily, Abraham Brown and
others. This appliant further states that he was present at the
Term when the order for a rehearing was made, and the decree
therefor entered by the court, and this appliant says that after
the entry of the order for a rehearing of the said cause, he left
the court-room for the City of Springtield, in conjunction
with his client, Samuel P. Baily, and by previous understanding
with Mr. Roberts, the attorney for the complainant in said cause
he was to leave Pekin at the same time for Springfield—both
parties going to attend to a cause in the United States Court, in
which was a matter in dispute between the plantiff Barnard vs,
said Baily, then and there to be had by appointment on the next
day, and this appliant says that said Roberts delayed starting
from Pekin until after the appliant and Baily had left, and this
appliant further says that when he left the court-room it was un-
derstood by him and believes it was understood by the court
generally, that the court would not adjourn until the day follow-
ing, when this appliant was to return, and says he did return on
the day he had so appointed to return and the court had then

R4
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adjourned for the Term, and the affiant says he is advised that
after the leaving of the court and starting for Springfield as
aforesaid, that the said court at the instance of Roberts_, attor-
ney for plaintiff, procured in the absence of his client, said Baily
and of himself. and without the knowledge of the fact to either
of them, or any expectation that a rehearing would be or could
be had in the absence without due notice from the above state-
ment of facts to rehear the cause ex parte before the court, and
affiant says that heis advised that thecourt reheard the cause
ex parte and caused a decree to be entered, which is highly pre-
Jjudical to the interest of his client, which decree among other
things insists that the same was rendered in the presence of
this affiant, and while he was acting in the matter of rehear-
ing as attorney of said Baily, and affiant says that the fact in
the case this affiant was not present at the rehearing of said
cause, and that he knew nothing of it at the time, and had no
expectation that it would be reheard until said Baily could pro-
cure his proof and make such other motions and applications as
the equity of the case would Justify. And this affant fur-
ther states that he himself was surprised and believes that his
client was also surprised and injuriously affected by said order
of rehearing as aforesaid. B. S. Prettyman.

Subscribed and sworn to before me this 17th day of June,

1861. G. H. Harlow, Clerk.

pr. A. P..Griswold, Dep’t.
And upon filing said petition the said Baily entered a motion
for to have the decree therein vacated, and a rehearing be had

in the said cause, whereupon the said plaintiff Barnard entered
a cross motion praying to have the petition offered by the said
Baily struck from the tiles for the reason that it wasfiled at t e
Term at which the decree was rendered, whereupon the Court
ordered the said petition for rehearing stricken from the file of
the court, whereupon said Baily accepted and files herewith this
bill of exceptions and prays that it may be made part of this
record in this cause. James Harriott,
The following proceedings were had at the September Term,
1861, on the 7th day of the Term :
Johnv]:arnard In the Tazewell Circuit Court

Abraham Brown and others, September Term, 1861.

Report of the execution of the decree rendered in this cause :

State of Illinois, | In the Tazewell County Circuit Court, |
Tazewell County. | September Term, 1861,
Report of Commissioner.

The approval of the special masters sale by the Court.
Publication and certificate of clerk,

Copy letter of John Barnard, refered to as exibit ‘A,’in page...

80. .
Bond filed September 25th,. 1860.
Appeal Bond. YO 455
Clerk’s certificate, to ba@rd- and exibit. ]
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SUPREME COURT 0F ILLINOLS,
Chivd Grand Bivision,
April Term, A. D. 1865.

SAMUEL P. BAILY, B. S. PRETTYMAN, Plaintiffs in Error.
: Vs. :
JOIIN BARNARD, Defendant in Error.

Error. to Tazewell.

BRIEF AND ARGUMENT FOR DEFENDANT IN ERROR.

This was a bill of foreclosure, filed by defendant in error, to the Feb-
ruary term, 1860, of the Tazewell circuit court, vs. Abraham Brown,
Amanda Brown, Samuel P. Baily, and Benjamin S. Prettyman.

Baily filed an answer at same term, and Barnard filed a replication
thereto. it o

At the June term, 1€60, Baily filed a cross bill in the cause, to which'.
Barvard filed an answer at the September term, same year.

Buily, at same term, filed five exceptions to the answer to cross bill,
which were overruled by the court, the overruling of which is the first
error assigned by plaintiffs in this eourt, and the disposing of which disposes
of the whole case, for, as Baily refused to file a replication to the answer -
to the cross bill, he elected to stand by his exceptions, and was of course
precluded from introducing any evidence to contradict the answer, or sup-
nort his cross bill.

We will, thercfore, notice the first exception, which claims that the
answer does not admit or deny that Reuben Barnard had any interest in the
six thousand dollar mote, when, in fact, it distinctly avers that said note
was not assigned to Reuben Barnard, but was only delivered to him for col- -
lection

The Milner draft, as the receipt of Reuben Barnard, (attached to Baily’s
petition for re-hearing) shows, if paid, was to be credited on the six thou-
sand dollar note, which was then in his (Reuben Barnard’s) hands for col-
lection.

The second exception, in relation to the Kellogg notes, is fully answered
by Barnard, who says that the notes were received as collateral security,
presented to the county court, and judgment obtained on them.

Of course, they were indorsed in blank by Baily, and judgment could be
obtained in the name of any person holding them, but having never been
paid, Baily is not entitled to any credit for them until they are.
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In regard to Barnard's indebtedness to Walton, he, Barnard, expréssly
and positively denies any such indebtedness. '

The other exceptions were properly overruled, as Barnard had fully
answered every material allegation of {he cross bill: they were only filed
for the purpose of delay and hinderance. :

The second error assigned does not state the facts as they exist. It
alleges that the court rendered a decrec vs. plaintiffs in error for $3;52¢,
when in fact the decrce was only for $3,091 50, which was the amount due
on the Brown collaterals given to secwre the six thousand dollar note.
The court found $3,626 to be due on the $06,000 note; from which
take $3,001 50, the amount of the decree on the Brown collaterals, and
there is still due Barnard from Baily on the $6,000 note, the sum of
$434 50. '

The Kellogg notes and Milner draft, as the reccipts show, were, whcn
paid, to be credited on the $6,000 note; but never having been paid, the
court very properly refused to set them off against it.

There was no error in refusing the motion for re-hearing, the case hav-.
ing been re-heard twice. Baily having stood by his exceptions, and re-
fused to file a replication to Barnard’s answer to the cross bill, it had to be
taken as true; and the Brown notes and mortgage were sufficient evidence
to found a decree on.

The seventh error assigned is right in the face of the record, which shows,
on page 15, that on the 7th day ot Iebruary, being the 2d day of the term.
all the parties having been duly served with process, were ruled to answer
by Monday morning.

There is no affidavit of Prettyman, that he had not been served witli.
process, or veason shown why he should not be made a party to the decree:
"Tis true, the writ had disappeared from ihe files, and is not copied into the.
record; but it is not to be presumed that, when the court made a rule on
all the defendants to answer, it did so without knowing that the writ had
been duly served on all the parties.

If the record is to be contradicted by the mere statement of an interested
party, it will be very diflicult to prevent cases from being reversed in this
court, when the writ happens lo disappear jrom the files of the court before
lhe record is made up.

The court will see that the first decree rendered was at the September
term, 1860, which, on motion of Baily, was vacated, and the case set for
hearing at that term.

Again, at the Yebruary term, 1861. on petition of Baily, by his solici-
{ors, Prettyman and Ilanna, the decrec was again vacated, for the reason
that it did not require Barnard to give up the Kellogg notes and Milner
draft upon the payment of the amount found due on the $6,000 note, which
the final decree ordered to be done.

If Baily and one of his solicitors saw fit to leavé the court, and not at-.
tend to the final hearing, they have no one to blame but themselves, and
there is no error in rendering a decree in their absence, especially when thé
final decree gave Baily all he asked in his petition for re-hearing.

The insinuation in the petition for re-hearing, that undue advantage was
taken by James Roberts, Barnard’s attorney, in the absence of Baily and
his attorneys, it may not be improper to notice in this connection.

James Roberts is now dead, and can no longer defend himself, else he
could readily show that the feeling that prompted that fling at him, was
the same that caused the disappearance of the writ from the files. .

Mr. Roberts, as a man and attorney, was above reproach, and he would
have scorned to take an undue advantage, even of one who had shown him-
self to be as reckless as Baily had done throughout the whole of this casc.
As an attorney he attended promptly and faithfully to the interest of his
clients, and it was patent to all that Baily, after getting the order for the
re-hearing, left the court with a view to have the case go over to the next

Lterm.
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That there was any understanding hetween Roberts and Baily, or Baily's
attorney, that the case should not be taken up till Baily returned from
Springfield, no one who knew James Roberts and S. P. Baily, will for one
moment believe.

I have not noticed the authorities cited by plaintifls in error in this case.
for the reason that they are based on a misstatement of the facts as they
appear by the record.

I would call the attention of the court to the wretched manner in which
the abstract and brief of the plaintifts are gotten up. I defy the court to
arrive at a correct understanding of the case without an examination of the
written record.

Taking all the circumstances of the case into consideration, I see no
errors for which the decree ought to be reversed, and believe there are
none.

C. A. ROBERTS,
For Defendant in Lrror:
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SUPRENE COURT OF ILLINOIS.
-~ Third Gramd Pivision,
A pril Terfn, A. D. 1865.

SAMUEL P. BAILY, B. S. PRETTYMAN, Plaintiffs in Error.
VS.
JOIIN BARNARD, Defendant in Error.

Error to Tazewell,

> BRIEF AND ARGUMENT FOR DEFENDANT IN ERROR.
P =l i

This was a bill of foreclosure, filed by defendant in error, to the Feb-
ruary term, 1860, of the Tazewell circuit court, vs. Abraham Brown,
Amanda Brown, Samuel P. Baily, and Benjamin S. Prettyman.

Baily filed an answer at same term, and Barnard filed a replication
thereto.

At the June term, 1£60, Baily filed a cross bill in the cause, to which
Rarnard filed an answer at the September term, same year.

Baily, at same term, filed five exceptions to the answer to cross hill,
which were overruled by the court, the overruling of which is the first
error assigned by plaintifls in this eourt, and the disposing of which disposes
of’ the whole case, for, as Baily refused to file a replication to the answer
to the cross bill, he elected to stand by his exceptions, and was of course
precluded from introducing any evidence to contradict the answer, or sup-
port his cross bill.

We will, thercfore, notice the first exception, which claims that the
answer does not admit or deny that Reuben Barnard had any interest in the
six thousand dollar mote, when, in fact, it distinctly avers that said note
was not assigned to Reuben Barnard, but was only delivered to him for col-
lection

The Milner draft, as the receipt of Reuben Barnard, (attached to Baily's
petition for re-hearing) shows, if paid, was to be credited on the six thou-
sand dollar note, which was then in his (Reuben Barnard’s) hands for col-
lection.

The second exception, in relation to the Kellogg notes, is fully answered
by Barnard, who says that the notes were received as collateral security,
presented to the county court, and judgment obtained on them.

Of course, they were indorsed in blank by Baily, and judgment could be
obtamed in the name of any person holding them, but having never been
paid, Baily is not entitled to any credit for them until they are.
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In regard to Barnard’s indebtedness to Walton, he, Barnard, expressly
and positively denies any such indebtedness.

The other exceptions were properly overruled, as Barnard had i ully
answered every material allegation of “the cross bill: they were only filed
for the purpose of delay and hinderance.

The second error assigned does not state the facts as they exist. It
alleges that the court rendered a decree vs. plaintiffs in error for $3,52C,
when in fact the decree was only for $3,091 50, which was the amount due
on the Brown collaterals given to secure the six thousand dollar note.
The court found $3,526 to be due on the $6,000 note; from whith
take $3,091 50, the amount of the decree on the Browu collaterals, and
there is still due Barnard from Baily on the $6,000 note, the sum'of

$434 50.

The Kellogg notes and Milner draft, as the receipts show, were, when
paid, to be credited on the $6,000 note; but never having been paid, the
court very properly refused to set them off aguinst it.

There was no error in refusing the motion for re-hearing, the case hav-
ing been re-heard tiwice. Baily having stood by his exceptions, and re-
fused to file a replication to Barnard’s answer to the cross bill, it had to be
taken as true ; and {he Brown notes and mortgage were sufficient evidence
10 found a decree on.

The seventh error assigned is right in the face of the record, which shows,
on page 15, that on the 7th day of February, being the 2d day of the term.
all the parties having been duly served with process, were ruled to answer
hy Monday morning.

There is no affidavit of Prettyman, that he had not been served with
process, or Yeason shown.why he should not be made a party to the decree.
"Tis true, the writ had disappeared from the files, and is not copied into the
record; but it is not to be presumed that, when the court made a rule on
all (he defendants to answer, it did so without knowing that the writ had
bheen duly served on all the parties.

1f thé record is to be contradicted by the mere statement of an interesteil
party, it will be very difficult to prevent cases from being reversed in this
cowrt, when the writ happens to disappear from the files of the court before
the record is made up.

The court will see that the first decree rendered was at the September
term, 1860, which, on motion of Baily, was vacated, and the case set for
hearing at that term.

Again, at the February derm, 1861. on petition of Baily, by his solici-
{ors, Prettyman and Hanna, the decree was again vacated, for the reason
that it did not require Barnard to give up the Kellogg notes and Milner
draft upon the payment of the amount found due on the $6,800 note, which
the final decree ordered to be.done.

If Baily and one of his solicitors saw fit to leave the coutt, and not at-
tend to the final hearing, they have no one to blame but themselves, and
there is no error in rendering a decree in their absence, especially when the
final decree gave Baily all he asked in his petition for re-hearing.

The insinuation in the petition for re-hearing, that undue advantage was
taken by James Roberts, Barnard’s attorney, in the absence of Baily and
his attorneys, it may not be improper to notice in this connection.

James TRoberts is now dead, and can mno longer defend himself, else he
could readily show that the fecling that prompted that fling at him, was
the same that caused the disappearance of the writ from the files.

Mr. Roberts, as a man and attorney, was above reproach, and he would
have scorned to take anundue advantage, even of ane who had shown him=
self to be as reckless as Baily had done {hroughout the whole of this case.
As an attorney he attended promptly and faithfully to the interest of his,
clients, and it was patent to all that Baily, after getting the order for the
re-hearing, left the court with a view to have the case go aver to the next
term.
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That there was any understanding hetween Roberls and Baily, or Baily’s
attorney, that the case should not be taken up till Baily returned from
Springfield, no one who knew James Roberts and S. P. Baily, will for one
moment believe.

I have not noticed the authorities cited by plaintiffs in error in this case,
for the reason that they are based on a misstatement of the facts as they
appear by the record.

T would call the attention of the court to the wretched manner in which
the abstract and brief of the plaintiffs are gotten up. I defy the court to
arrive at a corvect understanding of the case without an examination of the
written record. ,

Taking all the circumstances of the case into consideration, I see no
errors for which the decree ought to be reversed, and believe there are
none.

C. A. ROBERTS,
For Decfendant in Lirror.
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SUPRENE GOURT 0F ILLINOIS,
o Third Grnd Bivision,

April Term, A. D. 1865.

LY, B. S. PRETTYMAL\", Plaintiffs in- Eyror.
‘ Vs,
JOIIN BARNARD; Defendant in Lrror.

SAMUEL P. BAI

Error to Tazewell,

BRIEF AND ARGUMENT FOR DEFENDANT IN ERROR.

This was a bill of foreclosure, filed by defendant in error, to the Feba
runy term, 1860, of the Tazewell circuit court, vs. Abraham Brown,
Amanda Brown, Samuel P, Baily, and Benjamin S. Prettyman.

Baily filed an answer at same term, and Barnard filed a replication
thereto. i ;

At the June term, 1860, Baily filed a cross bill in the cause, to whicly
Barnard filed an answer at the September term, same year.

Buaily, at same term, filed five exceptions to the answer to cross hill,
which were overruled by the court, the overruling of which is the first
error assigned by plaintiffs in this eourt, and the disposing of which disposes
of the whole case, for, -as Buily refused to file a replication to the answer
to the cross bill, he elected to stand by his exceptions, and was of course
precluded from introducing any evidence to contradict the answer, or sup-
port his cross bill,

We will, therefore, notice the first exception, which claims that the
answer does not admit or deny that Reuben Barnard had any interest in the
six  thousand dollar note, when, in fact, it distinetly avers that said note
was not assigned to Reuben Barnard, but was only delivered to him for col-
fection

The Milner draft, as the receipt of Reuben Barnard, (attached to Baily’s
petition for re-hearing) shows, if paid, was to be credited on the six thou.
sand dollar note, which was then in his (Reuben Barnard's) hands for cor-
lection.

The second exception, in relation to the Kellogg notes, is fully answered
hy Barnard, who says that the notes were received as collateral security,
presented to the county court, and Judgment obtained on them.

OF course, they were indorsed in blank by Baily, and judgment could be
obtained in the name of any person holding them, but having never been
paid. Baily is not entitled to any credit for them until they are,
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In regard to Barnard’s indebtedness to Walton, he, Barnard, expressly
and positively denies any such indebtedness.

The other exceptions were properly overruled, as Barnard had fully
answered every material allegation of the cross bill : they were only filed.
for the purpose of delay and hinderance.

The second error assigned does not state the facts as they exist. Tt
alleges that the court rendered a decree vs. plaintiffs in error for $3,52¢,
when in fact the decree was only for $3,091 50, which was the amount due- .
on the Brown collaterals given to secure the six thousand dollar note.
The court found $3,526 to be due on the $6,000 note; from whicl,
take $3,091 50, the amount of the decree on the Brown collaterals, and
there is still due Barnard from Baily on the $6,000 note, the sum of;
434 50.

The Kellogg notes and Milner draft, as the receipts show, wore, when
paud, to be credited on the $6,000 note; but never having bheen paid, the .
court very properly refused to set them off against it. |

There was no error in refusing the motion for re-hearing, the case hav-
ing been re-heard twice. Baily having stood by his exceptions, and re-
fused to file a replication to Barnard’s answer to the cross bill, it had to be.
taken as true; and the Brown notes and mortgage were sufficient evidence..
to found a decree on. ' |

The seventh error assigned is right in the face of the record, which shows, .
on page 15, that on the 7th day of February, being the 2d day of the term,
all the parties having been duly served with process, were ruled to answer
by Monday morning. ;

There is no affidavit of Prettyman, that he had not been served with.
process, or veason shown why he should not be made a party to the decree.
"Tis true, the writ had disappeared from the files, and is not copied into the
record; but it is not to he presumed that, when the court made a rule on
all the defendants to answer, it did so without knowing that the writ had,
been duly served on all the parties.

If the record is to be contradicted by the mere statement of an interested
party, it will be very difficult to prevent cases from being reversed in this
court, when the writ happens fo disappear from the files of the court before
the record ds made up.

The court will see that the first decree rendered was at the September
term, 1860, which, on motion of Baily, was vacated, and the case set for
hearing at that term.

Again, at the I ebruary term, 18G1, on petition of Baily, by his solici-
tors, Prettyman and Ianna, the decree yas again vacated, for the reason
that it did not require Barnard to give up the Kellogg notes and Milner
draft upon the payment of the amount found due on the $6,000 note, which
the final decree ordered to be done.

If Baily and one of his solicitors saw fit to leave the court, and not at-
tend to the final hearing, they have no one to blame but themselves, angt
there is no error in rendering a decree in their absence, especially when the
final decree gave Baily all he asked in his petition for re-hearing.

The insinuation in the petition for re-hearing, that undue advantage was
taken by James Roberts, Barnard’s attorney, in the absence of Baily and
his attorneys, it may not be improper 1o notice in this connection.

James Roberts is now dead, and can no longer defend himself, else he
could readily show that the feeling that prompted that fling at him, was
the same that caused the disappearance of the writ from the files.

Mr. Roberts, as a man and attorney, was above reproach, and he would
have scorned to take an undue advantage, even of one who had shown him-
self to be as reckless as Baily had done throughout the whole of this case.
As an attorney he attended promptly and faithfully to the interest of his.
clients, and it was patent to all that Baily, after getting the order for the
rezhearing, left the court with a view to have the case go over to {he next
term.
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That there was any understanding hetween Roberls and Baily, or Baily's
attorney, that the case should not be taken up till Baily returned from
Springfield, no one who knew James Roberts and S. P. Baily, will for one
moment believe.

I have not noticed the authorities cited by plaintiffs in error in this case,
for the reason that they ave based on a misstatement of the facts as they
appear by the record.

I would call the attention of the court to the wretched manner in which
the absiract and bricf of the plaintiffs are gotten up. T defy the court to
arrive at a correct understanding of the case without an examination of the
written record.

Taking all the civcumstances of the case into consideration, I see no
errovs for which the decree ought to he reversed, and helieve there are

none.
C. A. ROBERTS,
LFor Defendant in Lyror.
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SUPRENE COURT .0F ILLINOIS,
. Thind Grand BDivision,
April Term, A. D. 1865.

SAMUEL P: BAILY, B. S. PRETTYMAN, Plaintiffs in Error.
YVS.
JOIIN BARNARD, Defendant in Error.

Error to Tazewell.

BRIEF AND ARGUMENT FOR DEFENDANT IN ERRCR.

This was a bill of foreclosure, filed by defendant in error, to the Feb-
ruary term, 1860, of the Tazewell civcuit court, vs. Abraham Brown,
Amanda Brown, Samuel P. Baily, and Benjamin S. Prettyman.

Baily filed an answer at same term, and Barnard filed a replication
thereto.

At the June term, 1€60, Baily filed a cross bill in the cause, to which
Barnavd filed an answer at the September term, same year.

Buily, at same term, filed five exceptions to the answer to cross hill,
which were overruled by the court, the overruling of which is the first-
error assigned by plaintiffs in this eourt, and the disposing of which disposes :-
of the whole case, for, as Buaily refused to file a replication to the answer -
to the cross bill, he clected to stand by his exceptions, and was of course
precluded from introducing any evidence to contradict the answer, or sup-
port his cross bill. i

We will, thercfore, notice the first exception, which claims that the
answer does not admit or deny that Reuben Barnard had any interest in the
six thousand dollar note, when, in fact, it distinctly avers that said note
was not assigned to Reuben Barnard, but was only delivered to him for col-
lection . _

The Milner draft, as the receipt of Reuben Barnard, (attached to Baily's
petition for re-hearing) shows, if paid, was to be credited on the six thou- .-
sand dollar note, which was then in his (Reuben Barnard’s) hands for col-
lection.

The second exception, in relation to the Kellogg notes, is fully answered
by Barnard, who says that the notes were received as collateral security, .
presented to the county court, and judgment obtained on them.

Of course, they were indorsed in blank by Baily, and judgment could be
obtained in the name of any person holding them, but having never been
paid. Baily is not entitled to any eredit for them until they are,
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In regard to Barnard’s indebtedness to Walton, he, Barnard, expressly
and positively denies any such indebtedness.

The other exceptions were properly overruled, as Barnard had fully
answered every material allegation of the cross bill: they were only filed
for the purpose of delay and hinderance.

The second error assigned does not state the facts as they exist. It
alleges that the court rendered a decree vs. plaintiffx in error for $3,52€,
when in fact the decree was only for $3,091 50, which was the amount due
on the Brown collaterals given to secure the six thousand dollar note.
The court found $3,026 to be due on the $6,000 note; from which
take $3,091 50, the amount of the decree on the Brown collaterals, and
theve is still due Barnard from Baily on the $6,000 note, the sum of
$434 50. i

The Kellogg notes and Milner draft, as the receipts show, were, when
paid, to be credited on the $6,000 note; but never having been paid, the
court very properly refused to set them off aguinst it.

There was no error in refusing the motion for re-hearing, the case hav-
ing been re-heard twice. Baily having stood by his exceptions, and re-
fused to file a replication to Barnard’s answer to the cross bill, it had to be-
taken as true; and the Brown notes and mortgage were sufficient evidence-
1o found a decree on.

The seventh crror assigned is right in the face of the record, which shows,
on page 15, that on the 7th day of I'ebruary, being the 2d day of the term.
all the parties having been duly served with process, were ruled to answer
hy Monday morning.

There is no affidavit of Prettyman, that he had not been served with
process, or veason shown why he should not be made a party to the decree.
"Tis true, the writ had disappeared from the files, and is not copied into the
yvecord; but it is not to be presumed that, when the court made a rule on
all the defendants to answer, it did so without knowing that the writ had
been duly served on all the parties.

1f {he record is to be contradicted by the mere statement of an interested
party, it will be very difficult to prevent cases from being reversed in this
court, when the writ happens to disappear from the files of the court before
the record is made up. -

The court will sec that the first decree rendered was at the September
term, 1860, which, on motion of Baily, was vacated, and the case set for
hearing at that term.

Again, at the Xcbruary term, 1801, on petition of Baily, by his solici~
{ors, Prettyman and Hanna, the decree was again vacated, for the reason
that it did not require Barnard to give up the Kellogg notes and Milner
draft upon the payment of the amount found due on the $6,000 note, which
the final decree ordered to be done.

If Baily and one of his solicitors saw fit to leave the court, and not at-
tend to the final hearing, they have no one to blame but themselves, and
there is no error in rendering a decree in their absence, especially when the
final decree gave Baily all he asked in his petition for re-hearing.

The insinuation in the petition for re-hearing, that undue advantage was
taken by James Roberts, Barnard’s attorney, in the absence of Baily and
his attorneys, it may not be improper {o notice in this connection.

James Roberts is now dead, and can no longer defend himself, else he
could readily show that the feeling that prompted that fling at him, was
the same that caused the disappearance of the writ from the files.

Mr. Roberts, as a man and attorney, was above reproach, and he would
have scorned to take an undue advantage, even of one who had shown him-
self to be as reckless as Baily had done throughout the whole of this case.
As an attorney he attended promptly and faithfully to the interest of his
clients, and it was patent to all that Baily, after getting the order for the

re-hearing, left the court with a view to have the case.go.over to the next~ - -~

term.
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That there was any understanding hetween Roberts and Baily, or Baily's
attorney, that the case should not be taken up till Baily returned from
Springfield, no one who knew James Roberts and S. P. Baily, will for one
moment believe.

I have not noticed the authorities cited by plaintifis in error in this case,
for the reason that they are based on a misstatement of the facts as they
appear by the record.

I would call the attention of the court to the wretched manner in which
the absivact and brief of the plaintiffs are gotten up. I defy the court to
arrive at a correct understanding of the case without an examination of the
written record.

Taking all the circumstances of the case into consideration, I see no
errors for which the decree ought to be reversed, and helieve there are
none.

C. A. ROBERTS,
Ior Defendant in Lirror.
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