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SUPREME COURT OF ILLINOIS.

JAMES T. RAWLEIGH, &
ABRAM HEARTT,
VS. Points of Appellants.

THOMAS RAWLEIGH,

ET AL,

The bill of Complaint in this cause was dismissed on general
demurrer—the error assigned is such dismissal.

The bill of complaint is short, and printed in full in all its ma-
terial allegations, and therefore no full statement of the case is
made. _

We insist the note, ought to be delivered up and cancelled, and
the suit thereon perpetually enjoined; as the demand for board of
James T. Rawleigh, as a set off cannot be given in evidence in the
suit on said note. That Heartt now is but & mere surety thereon; that
the board &c. was obtained on the credit of the note in question;

that the defendant so understood it; and that he promised to settle
the said board bill and said note with James T. Rawleigh; and that

without doing so, defendant secretly left the state. taking with him
all his property; and is now a Nox-resmeNT, and has sent back the
note to be sued, and he and his Attorneys now refuse to allow any
part or portion of the above demand of James T. Rawleigh as pay-
ment or as set-off to the same. We insist a court of equity under
the above state of facts, will allow such set-off] it from no other rea-
son than to prevent multiplicity of suits, 12 Vesey 346—and fully

admitting that where no equitable facts, or grounds are shown, that
the general rule is the same in equity as at Law, that a sepa-
rate debt cannot be set off against a joint one; we claim and in-

sist, we have shown such facts and grounds, and clearly bring our-
selves within the exceptions to said general rule.

118

The furnishing of the board by one of the complainants.and
the giving of the note by both, was under the circumstances of this
case clearly a mutual credit—particularly after ITeartt sold out, and
received as pay the obligation of his partner James, that he would

.



take up said note—defendant knowing such fact at the time, and

" the principal part of his indebtedness occuring after such sale.

Courts of Equity will decree a set-off if it appears the credit
was mutual, and arose out of a course of dealing between the par-
ties, although the debts may not be mutual.

Lindsay vs. Jackson, 2 Paige 581.

Reed vs. Bank of Newberg, 1 Paige 215--218.

Hanson Exparte, 12 Vesey 346, 348.

Cowner vs. Dana, 17 Vermont £18.

1 Craig & Phillips 54, 154, 160, 180.

2 Story Eq. J, sections 1434, 1435, 1436, 1437, & notes to same.

18 Vesey 232. 5 Mason 208.

8 Viner abr. page 560. 7 Monroe 456.

9 Vesey 23. 3 J. J. Marshall 86.
4 Conn 297.
2 Dev Ch. R. 856.

Insolvancy is universally held to be a sufficient ground, for the
aid of a court of equity to allow a set-off.

6 Dana 33, and cases there cited.
10 Paige 376.

See above authorities.

2 Bar. S. C. R. 258.

Non-residence of the party against whom the set off is asked,

stands as one of the principal grounds for the interferance of the
court to allow the set-off.

1 Monroe 194, Robbins vs. Holley.

6 Dana 33, Chamberlain vs. Stewart & Powell.
2 Eq. Cases Abr.
2 Eq. Dig 92 pl. 15,

II.
The bill of complaint distinctly alleges, that the defendant Tho-
mas Rawleigh acted with the fraudulent intent to defraud the de-

fendants, especially James T. Rawleigh out of his demand and set
off.



The rule of Equity, is that if the creditor conducts himself, with
such intent, then the separate demand will be allowed.
2 Story Eq. J, 1437, 1437.
11 Vesey 24.
19 Vesey 466.
12 Vesey 348.
3 Meriv, R. 621.

ITI.

The defendant Thomas Rawleigh well knowing, James was to
pay the note, and having in the meantime increased his debt, to him,
and leaving as he did, with intent, not to pay the board bill, if he is
permitted to go on, and collect the note; he certainly defrauds the
complainant Heartt, who has paid his part of the note, and the de-

fendant is permitted in a court of equity to take adyantage of his
own wrong and fraud.

GARRISON & BLANCHARD,

Attorneys for Appellants.
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SUPREME COURT OF ILLINOIS.

JAMES T. RAWLEIGH, &

ABRAM HEARTT, IN CHANCERY.

VS, Apellants.
Appeal from Superior Court
THOMAS RAWLEIGH, of Chicago.
ET AL.
ABSTRACT.

ewe

Copy of Bill of Complaint.

To the Honorable John M. Wilson, Chief Justice of
the Superior Cowrt of Chicago in Chancery sitting.

Your Orators James T. Rawleigh and Abram Heartt complain-
ing show unto your Honor, they are residents of Chicago, Cook
County, Illinois, and that on the 18th day of Eebruary 1863 a suit
was commenced in this Court by Precipe and Summons in favor of
Thomas Rawleigh, against your orators as defendants. The Narr.,
in said suit is upon a promissory note of which the following is a
copy.

““$318.38. Chicago, Feby. 9th 1860.

«QOn the first of May next we promise to pay to the order of
“Thomas Rawleigh Three hundred Eighteen g dollars at our
“office in Chicago Value Received.

“Heartt & Rawleigh.”
“Ballow”

Endorsed on said note (as given in the bill of' particnlars)

“Received Chicago July 31. 1860

¢on the within Twenty dollars”

To which said Narr, your orators have pleaded denying indebt-
ness—and which suit is now pending in this Court.

And your orators further aver thatin Justice and in Equity
they are not indebted to said Thomas Rawleigh upon said note or
for the consideration thereof nor for any thing else,alth ough the said



Narr. contains the common counts, the bill of particulars specifies the
note and nothing else and they are not in fact otherwise indebted,
reference being hereby made to said papers and records in said
cause.

And your orators further show that at the time the said note
was given they were engaged as copartners under the firm name of
Heartt & Rawleigh in the flour and feed business at No. 22 Market
Street, Chicago, Illinois, and had a store at that place; that at the
request of our orator, James T. Rawleigh, the said Thomas Raw-
leigh lent said firm the sum of $318 3 the amount and consideration
of said note, and that said Thomas Rawleigh is the father of your
orator James T. Rawleigh,

Y our orators further show that in January or Febrnary 1861
your orator Abram Hearttsold to said James T. Rawleigh, all his
title, right aud interest in said stock andbusiness and store at N. 22

Market Street, and said firm of Heartt and Rawleigh was dissolved,
and said store and business was owned by and continued on in the

name of your orator James T. Rawleigh, and for his benefit alone.

At the time of said purchase, and sale above mentioned and as
part payment thereof, by said James T. Rawleigh to said Heartt,
said James T. Rawleigh agreed and promised and undertook to see
paid and discharged the note above mentioned. In fact your orator
Heartt was to be saved from any payment thereon and from all
liability by reason thereof in the premises.

And your orators further show unto your Honor that said
Thomas Rawleigh at about the time of sale was informed and knew
the note was to be paid by your orator James T. Rawleigh, and was
fully informed of the terms of said sale and who was to pay the
note, and always thereafter never treated nor claimed of your
orator Heartt that he said Thomas Rawleigh had any claim or de-
mand against him, said Heartt, by reason ofsaid note, never de-
manded payment, or pretended to your orator Heartt, at any ‘time
he should in any way or manner look to him for payment upon the
same or any part thereof.

And your orators further show that prior to the making of said
note said Thomas Rawleigh had been boarding with said James T.
Rawleigh and was indebted to him. And after said note was given
and after the same became due, he never presented the note for pay-
ment, or demanded payment thereof at the office as required by the
terms of said note, nor did he ever demand payment of either of
your orators.

The said Thomas Rawleigh in the summer of 1861 did say he
wanted twenty dollars, and got the same of your orators. And that
amount was and is endorsement of so much payment on said note



—but the same was not expressly paid or anything stated by which
either of your orators understood that he wanted that amount on
the note in question—he wanted the money and he received it.

And your orators further show that after the sale of the store
above mentioned said Thomas Raleigh never looked to said Heartt
for payment on said note. And said Thomas Rawleigh well knew
and undrstood that the debts that he had already incurred and be-
came liable to pay to said James T. Rawleigh, and the further
liability that he was then daily incurring and becoming liable to
pay said James T. Rawleigh, was by said James, and himself under-
stood as so much payment on said note although no distinct—agree-
ment was made or which can be proved to that effect, yet your
orators charge that said James T. Rowleigh well supposed he had
fully paid said notebefore the commencement ofsaid suit andthat said
Thomas Rawleigh would never ask payment, but would only ask
and demand that your orator James T. Rawleigh would allow said
amount of said note as so much payment by said Thomas Raleigh
to him James T. Rawleigh on the amount debt and claim which
said Thomas owed him.—Said Thomas owed and now owes to
said James T. Rawleigh on tne following account and the follow-
ing amount.

Thomas Raleigh.
To James T. Rawleigh. Dr.

To board and washing from Sept. 25th 1859
to Feb. 9th 1860.—4 months and 9 days

a $1600 permonth .... ... ..ot $ 70.28
«“ Board for nephew C. D. Rawleigh
BAME tMe. ... .ovvveeeeenonannenneanee sonnnnans 70.28

“ Board for wife from Sep. 25th 1859 to

August 1st 1860. 10 months and 5 days

a $16.00. permonth. .............7 ol 163.20
“ Medicin for same........ccveevurereansinns A, 100.00
« Board for Thomas Rawleigh from April 1st

1861 to Dec. 1st 1861. 8 months at $16

Per month... c.ocoeeeereetcnenraneranertinesans 128.00
« Board for nephew, C. D. Rawleigh from

April 1st 1861 to Jan. 1st 1863. 21 months

AaPL6.00, ... iiiineereiiii ittt 336.00
«Bed and bedding.....cveee cirenrneiiiiiianaans 40.00
«1 Black horse.....ceovevvn. A RO e 125.00

T $1032.76



And your orator James T. Rawleigh further shows unto your
Honor, that the above bill and demand is honestly and Jjustly due
from said Thomas Rawleigh to him, and said Thomas Rawleigh
agreed to pay at the time incurring the above debts for such board
and articles ; and it was expressly agreed and understood that the
said Thomas should pay for the same and that the same should not
be given or received as a gratuity.

And your orators further show that they are informed by,Counsel
that said above demand of James T. Rawleigh against said Thomas
so long as no agreement can be proved that the same should be re-
ceived as so much payment on said note by said Thomas. That
upon the trial of said suit neiter they nor either of them can be allowed
to prove said account above mentioned as a sett-off to said note or
any way avail themselves of the same ; and therefore they insist un-
less the Court of equity shall assist them in the premises both of
said defendants will be wronged and injured in the premises said
James T. Rawleigh not being a person of affluence or well able
to pay said note.

And your orators further show unto your Honor, that said
Thomas Rawleigh continned to reside in this State until the lat-
ter part of the spring or fore part of the summer 1862. He then
left this State unbeknown to your orators or either ol them, nor
had either of your orators, any intimation that he was going to
leave the State,”and took his wife and all the property he had in
this State and returned to the State of New York and is now
residing in Oneida County in said State, as your orators are in-
formed, and believe, and whether he has any property now in
his hands they are unable to say.

And your orators further show unto your Honor, that said Thomas
Rawleigh was often requested in the spring of the year 1862, to ‘bring his
note and have a settlement with yourloratorJames T. Rawleigh. And often
promised so to do, but never did come or make a settlement with your
orator James T. Rawleigh who was desirous and anxious for such settle.
ment.

And your orators further show that after going to New York in the
latter part of 1862, or Yhe forepart of the year 1863, said note was sent by
said Thomas to his Attys. Lull & Atwood, or one of them for collection—
And your orators charge that all of the acting and doings of said Thomas
Rawleigh were and are done with the fradulent intent to c¢-eat and de-
fraud said James T. Rawlcigh out of the just demand above mentioned
and given.

And said O. R. W. Lull and said J. R. Atwood who compose the
firm of Lull & Atwood, Attys. are now after being informed of the facts
aforesaid still pressing said note and suit to judgment, and refuse to give
a stipulation to allow said above demand of Jumes T. Rawleigh against
said Thomas Rawleigh to be given in evidence as either peyment of or
as a sett-oft’ to said note as your orators are informed and believe.



10
11 & 12
15 & 17
18
19
20

All of which actings, doings and refusals are contrary to equity and
good conscience and your orators are remediless in the premises at
law,

Your orators ask that defendants fully answers this their bill of com-
plaint—defendant’s answer under oath being hereby waived, also ask and
pray that your Honor consider the facts aforesaid—and order and decree
that said note be cancelled and discharged as paid and delivered up to
your orators deducting from the amountfound due from said Thomasto James
T. Rawleigh upon the demand aforesaid the full amount of said note and the
interest thercon, and decree said suit be dismissed at pltfts. costs. Also
enjoin and restrain said Thomas Rawleigh as plaintiff and said Lull &
Atwood as his Attorneys from further proceeding in any way or manner
in said suit towards obtaining judgment.

Also enjoin and restrain them from selling or disposing of said note.

Or for such other or further relief as may be just in the premises.

Please to grant your writ of injuction enjoining and restraining de-
fendants as above prayed.

Please to grant a Summons in this case in the usual form in favor of -
your orators as Complainants against Thomas Rawleigh, O. R. W. Lull,
and J. R. Atwood as defendants, veturnable at the next term of this

Court and your orators will ever pray.
JAMES T. RAWLEIGH.

A. GARRISON,% ABM. HEARTT.

Sol. & Counsel.
Affidavit of the truth of the above bill.

By A. Garrison, his Solicitor.

Order for Injunction and Bond.

Injunction with Summons and service.

General demurrer to bill of complaint.

Joinder in demurrer.

Demurrer sustained and Bill dismissed at Complainants cost.

A. GARRISON,
Atty. for Appellants.

ASSIGNMENT OF ERRORS.-

That demurrer should have been overrnled and Bill of Complaint
sustained. .

The Court upon the demurrer should have granted the relief prayed,

The Court erred in sustaining the demurrer to said Bill of Complaint
and in dismissing the same.

A. GARRISON.
Atty. for Appellants.
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