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SUPREME COURT.

JOHN E. SUTHERLAND, et. al., in Error, '
vs. } Plaintiff’s Points.
MARTIN REYERSON, n Zrror. ;

I.

We say, in the first point which we make in this case, that the
decree entered in the court below, so far as the same relates to the plain-
tifls in crror, was and is contrary to law, and cquity, and reason—the
answer of the plaintiffs in error being responsive to the allegations in
the complaint, and being upon’oath, and no veplication thereto having
been put in, and no testimony thereon having been taken, the answer
must be taken as true.

Sce 1 Barb. Ch. Pr., 145.
1 Gilman Rep., 433, 434, and 435

II.

We say, in the second point, that the court below erred in adjudging
the allegations in the complainant’s bill of complaint to be true, and
confessed against the sworn answer of said plaintiffs in crror. This
being an equitable proceedings.

2 Dana, 253—1 Barb. Ch. Pr., 133.

I1T1.

We say, in the third point, that the court below erred in decreeing
that the rights and liabilities of the petitioner and defendants are re-
spectively as stated and set forth in the complainant’s bill of complaint.
This, proposition is too plain to require authority. See complaint, an-
swer, and decree, on pages of case 3, 4, 9, 10, and 14.
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IN THE SUPREME COURT,

Third Grand Division.

APRL TERM, A. D. 1860.

MARTIN RYERSON, et al,

Appellees.
ADS.

JOHN E. SUTHERLAND, et al,
Appellants. J

APPELLEES’ POINTS.

The petition shows that the appellees, Ryerson, Miller & Co. had a lien upon
the lot in question, for $748.17, and says that Sutherland & Co. also claim that
they have a lien for $825.08, but says that not more than $200 of their claim is

for lnmber furnished to be used on the premises, and that they have not a lien
for over that sum.

The answer of Sutherland & Co. says that they have a lien for the whole amount,
but does not state facts which would authorize the Court to come to any such conclu-
ston. It does not show that any time was agreed upon within which the lumber
was to be furnished. Tt is cvident, from the answer, that they did not expect to

get their pay, by means of that suit, but relied upon the suit which they had
previously commenced in the Circuit.

The appellees made them parties so that they could come in and establish and
insist upon their claim, if they had one. They do not state facts which show



(2)

a cluim, nor do they ask for relief, but say they have a prior suit pending for the
same matter. The appellees-thought best to leave them to pursue their remedy
in the forum they had chosen. If such prior suit was pending, it was probably
judicious for Sutherland & Co. to prosecute it further, and not to allow it to be
displaced by the new suit of Ryerson & Co. If they had not made Ryerson
& Co. parties to such suit, it was not too late to do so. What became of that old
suit does not appear, nor would it be pertinent to inquire.

Scoville, Buschick & Co. were the debtors and principal defendants. They ad-
mit the correctness of the claim of the petitioners, but say nothing about the claim
of Sutherland & Co. who file no cross bill nor take any steps to establish their
claim, if they have one. It is difficult to see how any decree could have been

properly entered different from the one of which the appellants complain.

It is not for the appellants to complain of the procoedings, as between the ap-
pellees and Scoville, Buschick & Co. Tt is no concern of theirs, as to whether or
not the answer of Scoville, Buschick & Co. was properly signed and verified.
It was sufficient if not objected, and no objection was made to it by any one.

FARWELL, SMITH & THOMAS,

Attorneys for Appellees.
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SUPREME COURT.

JOHN E. SUTHERLAND, et. al., in Error,
’ V8. % Plainteff’s Points.

MARTIN REYERSON, n Error.

I.

We say, in the first point which we make in this case, that the
decree entered in the court below, so far as the same relates to the plain-
tiffs in error, was and is contrary to law, and equity, and reason—the
answer of the plaintiffs in error being responsive to the allegations in
the complaint, and being upon oath, and no replication thereto having
been put in, and no testimony thereon having been taken, the answer
must be taken as true.

See 1 Barb. Ch. Pr., 145.
1 Gilman Rep., 433, 434, and 435

IT.

We say, in the sccond point, that the court below erred in adjudging
the allegations in the complainant’s bill of complaint to be true, and
confessed against the sworn answer of said plaintiffs in error. This
being an equitable proceedings. :
2 Dana, 253—1 Barb. Ch. Pr., 133.

IT11.

We say, in the third point, that the court below erred in decreeing
that the rights and liabilities of the petitioner and defendants are re-
spectively as stated and set forth in the complainant’s bill of complaint.
This proposition is too plain to require authority. See complaint, an-
swer, and decree, on pages of case 3, 4, 9, 10, and 14.



IV.

‘We gay in the 4th point we make, that the Court below erred in re-
ceiving the answer of Buschick & Co. as evidence against Sutherland &
‘Co., the same not having been signed by Buschick & Co., nor sworn to,
neither was there any proof’ of its truth given. See page section

of the Statutes of IlL

Also, in assuming that the petitioners had proved their lien upon
the land in question as against the Plaintiffs in Error.

1 Gilman, 433, 434 & 435, Stat. 1U1.

V.

‘We say in the 5th point, That the Court below erred in not decrecing
that Sutherland & Co. had a lien for the amount stated and set forth in
their answer $325.03. Also in ordering that the land be sold, and that
the proceeds be applied to the payment alone of the petitioners’ claim.

1 Gedm., 1d.
1 Story Lquity Jurss., p. 27, sec. 28, 437, 439.

A. GARRISON, Attorney.
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