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Frror to Recorder's Cowrt of the Cita
Y

PATRICK O’KANE
of La Salle.

8.
EDMUND B. TREAT et al.

ABSTRACT OF RECORD.

Pack or Rec. Bill.
1 Inhabitants and tax payers of the city of La Salle, defendants in er-
ror, filed their bill against O’Kane, the collector in the town of La Salle,
March 29th, 1861, alleging,

That by the charter of said city the inhabitants of said city are exempt
from working and from paying any tax to procure laborers to work on
any road outside the city limits.

That a town meeting of the town of La Salle, April 5th, 1859, re-
solved ¢ That fifty cents on each one hundred dollars assessed for 1859
be appropriated towards constructing a road across the Bottom, in the
town of La Salle, from the south boundary of the city to the Illinois
river.”

By the same meeting it was resolved “that the commissioners of high-
ways be authorized to assess a road tax of 40 cents on the $100 on real
estate, in view of heavy expenses on account of the wet season.”

That the commissioners of highways, in some way, employed Cody &
Duncan to construct said road across the Illinois bottom.

That the moneys voted to be levied as aforesaid were levied on the
property of complainants, in common with other tax payers, anc, -xce t
delinquencies, was collected and payed out for the purposes indicated in
said resolutions ; and that no other taxes have been voted by the town of
La Salle since April, 1859.

5  That on March 27th, 1860, the town auditors of the town of La Salle
allowed as charges against the town:

/
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Paceor Rec.
—--  John Cody,
John Gray, as highway commissioners, each,....... .. $100 00
Thomas Keys, }
Patrick Conway, as highway commissioner, ................ 21 00
Cody & Duncan, as interest on note given by highway com-
missioners for making said road,y.............. ... ..., 133 32
Cedy & Duncan, as balance due them on construction of said
KT S R SR o oy et 6 B O S O S P B R D 3767 64

4 That on the 8th of September, 1860, Cody & Duncan, claim-
ing that the moneys paid them by said town for construction of
said road, claimed before the auditors of said town, as a balance
due e on B AT 0 Ok e . S o o far e 1485 08
which was by said auditors audited and allowed against said
town ; and at the same meeting the highway commissioners re-
ported to said town auditors that there was due certain parties
named in said report, as a balance for the construction of high-
waysand bridoes s a 0800I e et R et 1753 35

S 5 .
which was also audited and allowed.
And said auditors, at the same meeting, audited and allowed
against said town, to wit :
WalliamE B yrn e s, e e $50 00
I (S st o S e et R e it e an R | 50 00
O I O N AN e T e e e ke e 39 00
As highway commissioners.
¢  That the aggregate of claims so audited and allowed at said
two meetings, by said Board of Auditors, was.............. 87599 39

That said several sums, amounting to said aggregate, were, by the
Board of Supervisors of La Salle County, levied upon the tax payers of
said town in proportion to their assessments for that year.

That complainants were included in said levy.

That said tax was extended on collector’s book for said town against
complainants. '

That the whole town tax of said town amounts to ¢sixteen mills upon
the dollar.”

That complainants have no means of knowing the per cent. that has
been levied upon them for road purposes.

That all the roads and bridges for which said taxes have been levied
are without the city limits.

That the levy is illegal as against them, and insisting that they are
exempt from taxation for road purposes beyond the city limits.

That the tax collector, Patrick O’Kane, is about to coerce the collec-
lection of said tax so extended on his tax-book.
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Paceor Ree.  That O’Kane is pecuniarily irresponsible, and complainants are with-
out remedy at law.

Prayer for an injunction against O’Kane, till the further order of the
Court, from collecting the “said road taxes,” and for answer not under
oath, and for a final decree enjoining him “from the collection of said
illegal taxes,” and for such other and further relief, &c.

Injunction pendente lite allowed, March 27th, 1861.

Answer.
Tiled May 7th, 1861.

Admits complainants are inhabitants and tax payers of said city, sit-
uated in the town of La Salle, and county of La Salle, and that the tax
they seek to enjoin is levied upon property within the city of La Salle.

Admits the adoption of the resolutions mentioned in the bill, at the
town meeting of the town of La Sale, of April 5th, 1859.

Admits that the commissioners of highways employed Cody and
Dunean to construct the road mentioned in the bill, and says that it was
done as follows :

That at the same town meeting, April 5th, 1859, in connection with
the foregoing resolutions, the following resolution was adopted, ** That
the commissioners of highways are hereby authorized and required to
let the construction of the road, for embankment, culverts, or bridges,
from the south boundary of the city of La Salle to the Illinois river, to
the lowest responsible bidder;” and that said commissioners, in pursu-
anco of the last resolution, let the contract for building said road and
bridges to said Cody and Duncan, who furnished the materials for the
same ; and that, in pursuance of said contract, said Cody and Duncan
constructed said road and bridges.

Admits that moneys voted by the resolutions mentioned in the bill,
were levied, and, with the exception of delinquencies, collected, and paid
out for the purposes indicated in said resolutions; and that no other
moneys have been voted by said town, other than as above stated.

Admits that the Board of Auditors, at the meeting, March 27th, 1860,
audited and allowed against said town the suveral sums mentioned in
complainant’s bill, for the purposes stated in said bill.

And that, on the 8th September, 1860, said town Auditers audited
and allowed against said town of La Salle the sums mentioned in com-
plainant’s bill, for the purposes thercin stated.

Says that said several claims, audited and allowed as above, including
sums due Cody and Duncan, for constructing said road and faivishing
materials for said bridges, under their said contract, were reported to
the Buard of Supervisors of said county, and that said Board, at their
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PA(,gopI’.EC September session, 1860, by resolution, directed the County Clerk

14

'to extend on the collectxon books of the various towns the school taxe8

as returned by the school officers, .and the district road taxes; also the

* following town taxes :

Towns. Town Taxes.

La Salle. 16 Mills.

Aud that the collector’s book, of the town of La Salle, with said town
tax of 16 mills upon each $1.00 extended thereon, came into the hands
of defendant, as town collector, and that said tax was levied on the in-
habitants of said town, including the city of La Salle, according to the
assessed value of their property.

Admits the road and bridges in Dill mentioned are within the limits
of the town of La Saile; but without the limits of the city.

And that said town tax of 16 mills was leyied by said Board of Super-
visors to pay off the indebtedness of the town of La Salle, embracing the
claims reported to them by the Board of Auditors, as aforesaid.

Admits his want of pecuniary responsibility, individually, and that at
the time of filing the bill he was about to collect said tax of 16 mills,
according to his tax list.

Says, that on his tax list is a class of taxes called district road taxes,
in a separate column, (other and different from the column of town taxes,
to which this tax of 16 mills belongs.)

Denies all other allegations in the bill, and the soundness of the legal
conclusions therein.

Decree.

Entered May 7th, 1861, recites that defendant, having filed his answer,
the cause was set down for hearing on Dbill and answer, on motion of
complainants, and that upon the hearing it was decreed
“that the said defendant be forever en~
joined from collecting from complainants respectively 124-16ths of the
town tax in said DLill of complaint mentioned, and that each party pay
their own costs.”

Certificate of the Clerk verifying the Record.
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POINTS FOR PLAINTIFES IN ERROR.

I. The section of the city charter relied on as exempting complaints
from this tax, when properly construed, is merely a limitation as to
the power of the city authorities to tax the inhabitants.

IL. If not a mere limitation, as suggested in point one, then the sce-
tion has reference mercly to the poll tax for road labor, and what
is commonly called the district road rax, and the language of the seetion
immediately succeeding this favors this construction.

III. The construction claimed by complainant would be unconsti-
tutional.

IV. This construction would be so outrageously unjust, that the Court
will not adopt it if it is capable of any other rational construction.

V. The case does not furnish a basis by which to say how much of
this tax is for road purposes.

VI. The Court of Chancery will not interfere to correct a mere irregu-
larity in the levy of town taxes.

VIIL. The parties ought to have sought relief at an earlier stage of the
proceedings. Itisa fraud for them to raise this question now.

18 1LY DICKEY,
o /‘//u'))//:f}" i Iorror.
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POINTS IFOR PLAINTIFES IN ERROL.

I. The section of the city charter relied on as exempting complaints
from this tax, when properly construed, is merely a limitation as to
the power of the city authorities to tax the inhabitants.

II. If not a mere limitation, as suggested in point one, then the sce-
tion has reference mercly to the poll tax for road labor, and what
is commonly called the district road rax, and the language of the section
immediately succeeding this favors this construction.

III. The construction claimed by complainant would be unconsti-
tutional.

IV. This construction would be so outrageously unjust, that the Court
will not adopt it if it is capable of any other rational construction.

V. The case does not furnish a basis by which to say how much of
this tax is for road purposes.

VI. The Court of Chancery will not interfere to correct a mere irregu-
larity in the levy of town taxes.

VII. The parties ought to have sought relicf at an earljer stage of the
proceedings. It is a fraud for them to raise this question now.

T. LYLE DICKEY,
Lor Plaintiff in Ioyror.,
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SUPREME COURT OF ILLINOIS,

TEHEIRD GRAND DIVISION,

APRIL TERM, 1861, AT OTTAVWA,

PATR},SK OKANE ) Lrror to Recorder’s Cowrt of the City

EDMUND B. TREAT ctal. | ¢ £adal.

ABSTRACT OF RECORD.

Paceor Rec. i1,
1 Inhabitants and tax payers of the city of La Salle, detendants in er-
ror, filed their bill against O’Kane, the collector in the town of La Salle,

March 29th, 1861, alleging,

That by the charter of said city the inhabitants of said city are exempt
from working and from paying any tax to procure laborers to work on
any road outside the city limits.

That a town meeting of the town of La Salle, April 5th, 1859, re-
solved ¢ That fifty cents on each one hundred dollars assessed for 1859
be appropriated towards constructing a road across the Bottom, in the
town of La Salle, from the south boundary of the city to.the Illinois
river,”

By the same meeting it was resolved “that the commissioners of high-
ways be authorized to assess a road tax of 40 cents on the $100 on real
estate, in view of heavy expenses on account of the wet season.”

That the commissioners of highways, in some way, employed Cody &
Duncan to construct said road across the Illinois bottom.

That the moneys voted to be levied as aforesaid were levied on the
property of complainants, in common with other tax payeis, an<, - xce t
delinquencies, was collected and payed out for the purposes indicated in
said resolutions j and that no other taxes have been voted by the town of
La Salle since April, 1859.

5  That on March 27th, 1860, the town auditors of the town of La Salle
allowed as charges against the town:




Paceop Re..

(3]

<

John Cody,
John Gray, as highway commissioners, each,. ... .. ... $100 00
Thomas Keys, f
Patrick Conway, as highway commissioner, ......... Silen e w2100
Cody & Duncan, as interest on note given by highway com-

mizsioners for making said road, ............... . ... ... 133 32
Cody & Duncan, as balance due them on construction of said

11 L e e R e i s e s i o B v o 3767 64

That on the 8th of September, 1860, Cody & Duncan, claim-
ing that the moneys paid them by said town for construction of
said road, claimed before the aunditors of said town, as a balance
due them on said work............ 0660 ne OB S et 1485 08
which was by said auditors audited and allowed against said
town; and at the same meeting the highway commissioners re-
ported to said town auditors that there was due certain parties
named in said report, as a balance for the construction of high-
ways and bridges in said town.......... A st o B ..... 1753 35
which was also audited and allowed.

And said anditors, at the same meeting, audited and allowed
against said town, to wit :

William Byrne,........... 5o Ht0 Ha T Dot t DAL L e $50 00
J Ol e e e L e S 50 00
G I GRIDAN & v e L S B SRS S 39 00
As highway commissioners.
That the aggregate of claims so audited and allowed at said
two meetings, by said Board of Auditors, was.............. $7599 39

That said several sums, amounting to said aggregate, were, by the
Board of Supervisors of La Salle County, levied upon the tax payers of
said town in proportion to their assessments for that year.

That complainants were included in said levy.

That said tax was extended on collector’s book for said town against
complainants.

That the whole town tax of said town amounts to  sixteen mills upon
the dollar.”

That complainants have no means of knowing the per cent. that has
been levied upon them for road purposes.

That all the roads and bridges for which said taxes have been levied
are without the city limits.

That the levy is illegal as against them, and insisting that they are
exempt from taxation for road purposes beyond the city limits.

That the tax collector, Patrick O’Kane, is about to coerce the collec-
lection of said tax so extended on his tax-book.
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PiczorRec. That O’Kane is pecuniarily irresponsible, and complainants are with-
out remedy at law.

Prayer for an injunction against O’Kane, till the further order of the
Court, from collecting the “said road taxes,” and for answer not under
oath, and for a final decree enjoining him ‘““from the collection of said
illegal taxes,” and for such other and further reliet, &e.

Injunction pendente lite allowed, March 27th, 1861.

Answer.

Tiled May “th, 1861.

Admits complainants are inhabitants and tax payers of said city, sit-
nated in the town of La Salle, and county of La Salle, and that the tax
they seek to enjoin is levied upon property within the city of La Salle.

Admits the adoption of the resolutions mentioned in the bill, at the
town meeting of the town of La Sale, of April 5th, 1859.

Admits that the commissioners of highways employed Cody and
Duncan to construct the road mentioned in the bill, and says that it was
done as follows :

That at the same town meeting, April 5th, 1859, in connection with
the foregoing resolutions, the following resolution was adopted, “That
the commissioners of highways are hereby authorized and required to
let the construction of the road, for embankment, culverts, or bridges,
from the south boundary of the city of La Salle to the Illinois river, to
the lowest responsible bidder;” and that said commissioners, in pursu-
ance of the last resolution, let the contract for building said road and
bridges to said Cody and Duncan, who furnished the materials for the
same ; and that, in pursuance of said contract, said Cody and Duncan
constructed said road and bridges.

Admits that moneys voted by the resolutions mentioned in the bill,
were levied, and, with the exception of delinquencies, collected, and paid
out for the purposes indicated in said resolutions; and that no other
moneys have been voted by said town, other than as above stated.

Admits that the Board of Auditors, at the meeting, March 27th, 1860,
andited and allowed against said town the several sums mentioned in
complainant’s bill, for the purposes stated in said bill.

And that, on the 8th September, 1860, said town Auditors audited
and allowed against said town of La Salle the sums mentioned in com-
plainant’s bill, for the purposes therein stated.

Says that said several claims, audited and allowed as above, including
sums due Cody and Duncan, for constructing said road and furnishing
- materials for said bridges, under their said contract, were reported to
the Buard of Supervisors of said county, and that said Board, at their
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Pcror Ric September session, 1860, by resolution, directed the County Clerk
to extend on the collectlon books of the various towns the school taxes
as returned by the school officers, and the district road taxes; also the
following town taxes:

Towns. Town Taxes.

Ta Salle. 16 Mills.

And that the collector’s book, of the town of La Salle, with said town
tax of 16 mills upon each $1.00 extended thereon, came into the hands
of defendant, as town collector, and that said tax was levied on the in-
habitants of said town, including the city of La Salle, according to the

assessed value of their property.

Admits the road and bridges in bill mentioned are within the limits
of the town of La Salle, but without the limits of the city.

And that said town tax of 16 mills was leyied by said Board of Super-
visors to pay off the indebtedness of the town of La Salle, embracing the
claims reported to them by the Board of Auditors, as aforesaid.

Admits his want of pecuniary responsibility, individually, and that at
the time ot filing the bill he was about to collect said tax of 16 mills,
according to his tax list.

Says, that on his tax list is a class of taxes called district road taxes,
in a separate column, (other and different from the column of town taxes,
to which this tax of 16 mills belongs.)

Denies all other allegations in the bill, and the soundness of the legal
conclusions therein.

Deciee.

Entered May 7Tth, 1861, recites that defendant, having filed his answer,
the cause was set down for hearing on bill and answer, on motion of
complainants, and that upon the hc'lrmfr it was decreed
« that the said defendant be forever en~
joined from collecting from complainants respectively 123-16ths of the
town tax in said Dill of complaint mentioned, and that each party pay
their own costs.”

Certificate of the Clerk verifying the Record.
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POINTS FOR PLAINTIFIS IN ERROL.

I. The section of the city charter relied on as exempting complaints
from this tax, when properly construed, is merely a limitation as to
the power of the city authorities to tax the inhabitants.

II. If not a mere limitation, as suggested in point one, then the sce-
tion has reference mercly to the poll tax for road labor, and what
is commonly called the district road ax, and the language of the scection
immediately succeeding this favors this construction.

III. The construction claimed by complainant would be unconsti-
tutional.

IV. This construction would be so outrageously unjust, that the Court
will not adopt it if it is capable of any other rational construction.

V. The case does not furnish a basis by which to say how much of
this tax is for road purposes.

VI. The Court of Chancery will not interfere to correct a mere irregu-
larity in the levy of town taxes.

VII. The parties ought to have sought relief at an earlier stage of the
proceedings. It is a frand for them to raise this question now.
T. LYLE DICKEY,
Lor Plaintiff in Forror.
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