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SUPREME COURT OF ILLINOIS.

Third Grand Division.
APRITL, TERM, A. D.1884.
EDMUND S. HOLBROOK, )
JOHN NICHOL & B‘E.NJ. S. PRETTYMAN. 5\

Brier ror Drrexpazts, By Wean axn PowkrLr,

I. The plaintiff in error in this case claims to have shown title in one James B.
Campbell, on the 6th day of May, 1833, by Deed from one Caldren, in whom the
title in fee was vested at that time.

Afterwards, in 1842, Campbell was declared a Bankrupt, aud the lands in dis-
pute were sold by his assignee on the 18th Oct. 1850, to Holbrook, the plaintift
in error.

If Campbell had no interest in the lands at the time he was declared a Bank-
rupt, the sale by his assignee to Holbrook or any one clse, conld not convey any
title.

It is certain that Campbell conveyed the lands to Johnson P. Lee. on the 6th
day of September, 1836.

The only question upon this branch of the case is, whether the defendant of-
fered legal proot to show this tact or not.

The proofs oftered to establish this conveyance counsisted:

Ist. Ot a certified copy of a Power of atty. executed by Campbell and wite to
Jno. B. Newhall, authorizing him to sell said lands, dated 20th Dee. 1835,

2d. A certified copy of'a Deed executed by Newhall, as attorney for Campbell
and wife, to Johnson P. Lee, dated Gth Sept. 1836. The propriety of adwmitting
these papers in evidence, we propose to consider from the record, and,
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1st. As to the power of Attorney. The copy introduced by the defendant in
the Court below was duly executed and acknowleged before Richard J. Hamilton,
a Notary Public, and had the words (L S) attached thereto, signifying the place
of a Notarial seal.

The plaintift helow objected to the reading of this instrument, on the ground
as he stated, that the words L. S. had been improperly placed there, and that im-
portant alterations had been made in the copy.

To sustain these positions, he offered to read another certified copy of the same
record, dated at some period previously tothe one offered by defendant, but the
court held that the alterations and interlineations were immaterial, and that he
would not then hear or consider the Plaintiff’s proof.

The defendants read their power of Attorney in evidence, and completed their
proofs, when they rested, and the Plaintiff’ introduced his rebutting testimony.

To impeach the copy of the deed offered by defendant below, the plaintift there
and then read in evidence the identical copy of the Power of Attorney, acknowl-
edgment, and certificate of the Secretary ¢f State of the State Illinois that Richard
J. Hamilton was appointed a notary Lublic of Cooks County, Gommty in said State
in 1838, and that no other was appointed wntil 1837.

The conrt will find a full statement of the papers offered, commencing on page

29, and continued on pagas 30, 31, and 32 of the Record on file.

On page 56 of the Racord the court will find that these identicdl papers were
read in evidence by the plaintiff below against the objection of the defendant be-

low.

Then the matter stood thus.  The defendant below had produced and read in’
evidence, a copy of the power of Attorney ackunowleged before R. J. U.nn'lilton, a
Notary of Cook County, which copy purported to have a Notarial seal affixed.’
The plaintift contended there was no seal to the original acknowledgment, and to’ :
prove the assertion, he intraduced another copy of the same power, to which no
seal was attached, accompanied by proof that Hamilton was ¢ Notary Publlc
when the acknowledgment was talen. Atter this, could the plaintiffbe permitted
to deny that ITamilton was a Notary Public when le took the acknowledgment ?
(The certificate is set out on page 12 of abstract.) After ke kad proved for his vwn
purposes, against the objection of defendant, that Hamilton was a Notary Publie
of Cook County, Il from 1833 to 1837, and that no other person was a notary
there, how conld he deny it? It it was legal proof for him, it was equally legal
proof for the defendant.  The plaintift’ did not except to the opinion of the court
admitting it in evidence, because he offered it himself, and having put it in evi-
dencd lie is'psstopped from denving its validity. ITe cannot blow hot and celd at



the same moment. He must be bound by his own act. It appears then, that the
court below had proof that Hamilton was & notary when the acknowledgment was
taken, and the court also seems to have held that the copy had not been altered,
since they permitted it to be read in evidence.

The court certainly heard all the the evidence offered tending to show that the
words (L. S.) had been interpolated. It heard the evidence of Judge .Powell,
Wead, Hopkins and Bailey. It permitted the plaintiffs certified copy to be read
in evidence and Ais proof to show that Ilamilton was a notary, and then permitted
the Power of Attorney to be read in evidence. In doing this, the court must have
considered the proof insuflicient to establish the position taken by plaintiff, that
the words (L. S.)” had been interpolated. The Power ot Attorney was there-
fore admitted in evidence, and the ¢uestion arises was it properly admited in

evidence.

(st. The plaintiff alledged in his affidavit that it had been altered. The atlidavit
was no proot of the alteration. Tt was at best a proceeding laying the foundation
for attacking the copy of the Power of Attorney. Neither the affidavit, nor ev-
idence of a party ean be received to prove any fact in dispute between litigants.
The proot which he did gffer, consisted of a certified copy of the same Power, made
by the Clerk, previous to the one ofteved by detendant.

There was no proof as to whowrote either copy, no proot that they were written
by the same hand, but the certificate of Iarlow, the Clerk was attached to both.
Thus far the proof was even, copy vs. copy. Z%en plaintift produced his witnesses,
and they failed to show any alteration. What was the court to do? There was
not even a preponderance of testimony in favor of the position of plaintyff. Can
this court say from the record,that the court below erredin admitting the copy of
the Power? Surely not, unless they adopt the idea that Holbrook’s affidavit was
legal proof to establish the position assumed by plaintiff.

2d. It being proved that Hamilton was a Notary when the acknowledgment was
taken, and it being in due form, it is contended that the proof was sutlicient to
admit the Power ot Attorney to be read in evidence.

The Jury had rothing to do with the question whether in the Power of Attorney
an interpolation had been made. The Court had already decided that question.

IT. The Deed fromm Campbell to Lee was properly admitted for two reasons :

1st. The case was commenced in Tazewell Co., and taken by change of venue
upon the application of plaintiff, to Woodford Co. Ifthe case had been tried
in Tazewell Co., where the lands lay, the deed would have been evidence, for it is a
universal rule that the court will officially take notice who are the Justices of the
County, in which the court is held. The plaintift cannot hy removing the cause
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to another County, impose greater burdens upon the defendant than he would
have to meet in the County where the suit was commenced. If the deed was legal
evidence when the suit was coinmenced, theplaintiff cannot make it <llegal, by
taking a charge of venue to another County. This would be manifestly unjust.

2. The 18th scction of the conveyance act. (Puwrple’s revised Laws, page
15%) expressly provides that it the justice who takes the acknowledgement resides
p Y I J 2

in the County where the lands conveyed are .situate, no certificate of magistracy

shall be required.

That scetion enacts that it shall be sufficient proof of magistracy to produce a
certificate of the County Clerk of the proper County to that effect ; but if the jus-
tice resides in the County where the lands lie, no such certificate is necessary.

This section evidently preseribes a rule of evidence and is deemed conclusive

upon this point.

[TII. The 3d point raised in plaintiff's briet has been already repeatedly decided
in these Holbrouk cases, and does not call for further reply.

IV. There was no errorin refusing a continuance. When a party in Court says
he is ready for trial, he must go un and abide the result. If he is taken by surprise,
the Court may grant a postponement, a continuance, or withdraw a juror in its dis-
cretion, but as it is necessarily a matter of diseretion with the Judge, his decision
cannot be reviewed. It is final and conclusive.

WEAD & POWELL,

For Defendants in evror.



§&
{?3 C/( Sl o-lteret?-

—~—

A5
4//;//.1’& ﬂ'j///;% /,7/,%//



- - 1

SUPREME COURT--STATE OF ILLINOIS;

THIRD GRAND DIVISION;

APRIL TERM, A.D., 1864.

EDMUND S. HOLBROOK, A
B ERrOR T0 WOODFORD.
JOHN NICHOL & J
BENJAMIN S. PRETTYMAN,

———— v et

ERRORS ASSIGNED BY PLAINTIFF IN ERROR.

1. The Circuit Court erred in permitting the certified copy of Power of Attorney of
Campbell & wife to Newhall offered by defendants to be read in evidence.

2. The said court erred in permitting the certified copy of record of deed of Campbell
and Newhall to Johnson P. Lee, offered by defendants, to be read in evidence.

2. The said court erred in permitting the deed of Waddell as assignee in Bankruptcy
of Johnson P. Lee, to H. O. Merriman, to be read in evidence.

4. The said court erred in overruling plaintiff ’s motion for a continuance.

5. The court erred in excluding testimony offered by plaintiff iu reference o the alter-
ation of the certified copy of record of power of attoruey Camphell to Newhall,
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6. The court erred in compelling, by order of court, the plaintiff to produce the certifi-
cate of the Seoretary of State of the State of Illinois, for the use of defendants.

7. The said court erred in permitting said defendants to offer and read the same in ey-
idence. Tor

8. The said court erred in refusing to give to the jury the 4th, oth, 6th, 7th, 8th, 9th

10th, 11th, 12th, 13th, 14th and 15th instructions asked for by plaintiff—and each and
every of them.

9. The court erred in giving to the jury the 1st, 2d, 8d, 4th, 5th and 6th instructions
asked for by defendadts—and each and every of them.

10. The court erred in overruling plaintiff’s motion for a new trial.

11. _ The court erred in awarding judgment in favor of defendants.

0

14

POINTS AND AUTHORITIES BY PLAINTIFF IN ERROR.

I,

The court refused all instructions pertaining to the fraudulent alteration of the docu.
ment offered in evidence by defendants—the certified copy of record of power of attorney
of Campbell to Newhall, on the ground, as is supposed, that certified copy offered by plain-
tiff, (as to the correctness of which no question was made,) together with the certificate of

the Secrerary of State, constituted legal and proper evidence of the due acknowledgment
of such power of attorney—all of which I deem erroneous.

.

1. The Statute provides that an acknowledgment of a deed before a No

tary shall be
evidenced by his Notarial Seal. :

See Purple’s Real Estate Statutes, p- 476, Sec. 9.

—and the like provision as to Powers of Attorney.
See do. do. Sec. 16.

This Court has held the seal to be absolutely necessary.

Mason vs. Brock, 12 Ill. 278, and authorities quated.
Booth vs. Caok, 20 T11. 124
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The Statute should be strictly pursued.
Notaries may do other acts without the use of the seal, simply because the Statute per-
mits it.

11 Ill. 120.
17 «  60.
Dyer vs. Flint, 21 Tlls. 88.

2. And there is no other provision of the Statute as to his power, or as to evidence
that he is a notary, or to supply the want of a seal.

3. The Scc. of State can only give copies of what is in his office—not the facts as they
appear to him. And hence the certificate is not competent.

Rev. St. p. 491, See. 5.
17 Ills. 55.
1 Gr. Ev. § 498, & page 623, note.

4. Such certificate of the Sec. of State was irrelevant in this; that ut the time of this
acknowledgment there was no law providing for the acknowledgment of Powers of Attor-
ney before Notaries Public. The law of 1827, did not provide for the acknowledgment
of deeds beforc a notary, (Purple’s R. Es. St. 476, Sec. 9.) Sec. 16 provides that powers
of attorney may be acknowledged as deeds and recorded ;  after which” conveyances by
the donees of powers should be as affectual as if made by the constituents.

The act of 1829 (id. p. 486) provides that “all deedsand conveyances, of lands,” may be
acknowledged before notarys public making no mention of Powers of attorney ; and so the
law remained till 1845. A Power of attorney is not a “deed of land ;" else the Legislature
has performed a work of supererogation in providing seperately for its acknoledgment in

the acts of 1827, & 1845. Under the act of 1829 a Power of attorney is casus omissus :
and the Statute 1845 is noc retroactive, in lettor, or spirit.

5. Plaintiff had a right to use his certified copy of the record for the specific purpose
of proving a fraudulent alteration of the one used by defendants without its being used for

general evidence, on behalf of defendants—at least unless claimed and adopted as such by
defendants.
Pwrdon vs. Dwire, 28 Tlls. 572.
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6. The certificate was plainiifi’s and is different from a bond or deed in which the oth-
cr party might have an interest. The defendants nor the court had a right to it. The
most that defendants could do was to give evidence of the contents, on failure of plaintiff
to produce it. An attorney cannot be compelled to produce his client’s papers nor testify
as to the contents—much less can the party himself.

Jackson vs. Dennisor;, 4 Wend. 558.
2 Tidd’s Practice, 802, 805.

7. The time when it was offered and the method adopted by the court are highly ex-
ceptionable. True, it is held that such matters of practice are in the discretion of the
- eourt; but the discretion of a Judge is to be exercised with judicial discretion, and if not,
it may be reviewed ; else, prodigious wrongs might be perpetrated under the name and

cover of discretion.
3d Graham & Waterman, 975.

8. Xurther, the certificate does not furnish proof that the appointee ever gave bonds or
took the oath, or ever undertook, or was then in, or was then performing tho duties of such
office ; nor does it afford proof of the identity of the person.

9. As tothe erasures and snterlineations in said power of attorney, the rule is that if
in material parts they must be explained ; and if in immaterial parts even: and centainly
if done fraudulently by the party using it, they render the whole void. The court erred
then in excluding from the jury the proof offered by plaintiff on these points; as to the
alteration—the alteration by defendant or his agent; and the motive for the alteration, on

the part of defendant.

(Abs. p. 10.) 8 Phil Ev. (C. H. & E. nofes) 461.
1 Green. Ev. § 559, 560
Hodge vs. Gilman, 20 Tlls,, 437

If the question of the alteration of the record of-Power of Attorney offered by defendant
was in the case then the refusal of the court to grant pluintiff's instructions was in orror;
and if it was not in the case then the question is as the record of a deed acknowledged be-
fore  notary and certified without a notarial seal. If this is not settled by the Statute and
the decigion of this court then there are no fixed facts or fixed principles in the law.
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Plaintiff relies on this point as absolutely decisive of this case, and will brshre a rever-
sal of the judgment ; but there are other points in the case that he is willing and desirous
to have decided, and they will bo briefly considered.

11.

The admission in evidence of the copy of record of deed of Campbell (by his attorney
Newhall) to Lee was in error, as there was no evidence (Abs. p. 6) that Hull, who took
the acknowledgment, was a Justice of the Peace.

The court sitting in Woodford could not take judicial notice of the officers of Tazewell
county. Though a deed acknowledged before a Justice of the county where the land lies
may be recorded without evidence of his official character, (Scates 964,) and though a
record of a deed so acknowledged and recorded may be used any where in the State as
evidence, yet, out of the county it cannot be discovered, except by evidence, that he wasa

Justice of the Peace.
Chambers vs. The People, 4 Sc. 356.

III

It was not shown by proper evidence that Wm. C, H. Waddell was appointed the as-
signee in Bankruptcy of Johnson P. Leee. The law requires the grantee in assignee’s
deed to show the decree of court appointing the assignee. The decree appointing a gene-
ral assignee, though accompanied with evidence that the court dealt with him in fact as
the one duly authorised to control the bankrupt’s effects, does not come within the law.
(Abs. p. 7 &£ 8.)

IV.

The plaintiff's affidavit (Abs. p. 8, 9) presents good cause for continuance, and it was
error to refuse it. The Statute p. 415 affixes no limit as to the time of making tho me-
tion. A surprise produced by the trick and fraud of the opposing party should be treated
differently from that arising from any other cause.

3 Graham & Watermam 951.

Y.

The law aftecting defendants in having taken title frow the same source with plaiutiff's,
and as to the recitals of their deeds and proceedings of court under which they claim is
correctly stated in the instructions asked for by plaintiff (4th & 11th Abs. p. 18) and
they should have been given, and incorrectly stated in instructions given for defendants,
and they should not have been given.

By taking n deed of Bostwick, particularly with the rehearsal of a decree (Abs p. 2,)
that he, or his assignor had title, interest, or claim, as of that date, either 1843, the time



6.

of -the Bunkruptey or 1851 the time of the decree of sale, is an admission of ‘title in ‘him
at that date, and proof that Campbell sold the land in 1836, does not overcome such'ad-
mission ; for non constat, but that he received the title back again.

On nccount of such admission (or estoppel in full it would rather seem to be) claim-
ants, in order to overcome it, should make proof that they were mistaken as to the title of
Bostwick, and that in fact the title under Campbell’s first deed is still a valid, paramount,
subsisting title.

On account of such admission, in order to overcome it, claimants should show them-
gelves connected with such title by legal proof of title, else no force would be given to

such admission, and it might as well be deemed not to have been made.

The recital in proceedings of court through which they claim that the title of Johnson
P. Lee (Abs. p. 7) was “a shadow oftitle, or imaginary interest, of no rcalzalue,” fastens up-
on claimants the admission that such pretended title was not a subsisting paramount
titlé, but only a shadowy, imaginary thing ; and both admissions together are to the effect
that Johnson P. Lee (if they will have it that he obtained title) conveyed it back directly
or indirectly to Campbell or Bostwick before said decree of court, on the motion of Bost-
wick, was made.

Defendants propositions that the recitals of their own deeds constitute evidence in
their behalf, is also erroncous. That to constitute the deed of Jones to Prettyman evidence
in their behalf in proof of title, it was necessary to show the decre2 of court on which it

was founded, is a proposition that needs no defence.
Owen vs. Robbins 19 Ills. 545, 555.
Holbrook vs. Brenner, of last Term.
1 Phil. Ev. (C. H. & K. notes) 471 & note 180.
16 Barh. 8. C. R, 212.
Wynkoop vs. Cowing 21 Ills. 570.
Byrne vs. Morehouse 22 Ills. 608.
Lee ys. Genty 26 Ills. 76.

VL

The instructions given for defendants (Abs. p. 15,) werc objectionable, as being on ab-
stract questions of law, abstruse, erroneous, and calculated to mislead the jury, and should
not have been given.

The 2d instruction is an abstract law proposition, but is not law. It goesin a circle, and
is absurd, to a lawyer; but probably misled the jury. :

The 1st and 5th are drawn in such a way as to produce the belief in the minds of the
jury that certain matters were in evidence, which in fact were not so, and which they had
a right to believe and act on as evidence ; and hence they were erroneous, and, as it would
seom, the jury were misled thereby.

: E. S. HOLBROOK pro &s,
H. B. HOPKINS, Att'y.
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SUPREME COURT--STATE OF IBLINOIS._.

THIRD GRAND DIVISION.

APRIL TERM, A.D. 1864.

EDMUND S. HOLBROOK, \
LD ! ErRrog T¢ WOODFORD.
JOHN NICHOL & !
BENJAMIN S, PRETTYMAN. !

-—< oo

PLAINTIFFS’> ABSTRACT.

Page. [Action of Ejectment originally in Tazewell Cireuit Court, brought in 1859 by plaintiff
in error against defendant, John Nichol, for the west half of the north east quarter of see-
tion thirty-five, Town twenty-five north of Range five west of third P. M., of Tazewell Coun-

g  ty; plea by defendant Prettyman as landlord ; fiest trial by the Court ; Judgment for the
defendants ; new trial awarded under the Statute ; change of venue to Woodford ; second
trial by jury; verdict and judgment for plaintiff ; new trial under the Statute ; third trial

45 by jury at the December Term, 1863, verdict for defendanst ; motion for new triel oyer-

¢ 7 ruled; judgment for defendants, and Bill of Exceptions.]

“The plaintiff, to maintain the issues on his part, offered the following cvidence :

st For the purposo of showing that the defendants claimed title from a common source
with plaintiff, to wit : William C. Bostwick, as assiguec in Bankruptey of James B. Camp-
bell, a certified copy of a deed of William C. Bostwick, as such assignee, to William B.
Doolittle, for the property elaimed from the records of Deeds of Tazewell county, in worls
and figures following, to wit :

e it i S S



P:t!/e.
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11

WILLTAM (. BOSTWICK assignee } No. 14082.

To Recorded
WILLIAM B. DOOLITTLE. April 25th, 1853,

Whereas, by a decree of the Honorable District Court of the United States of Americs
for the District of Illinois, sitting as a Court of Bankruptey, James B. Campbell of the
(:onutv\i~ of Jo Daviess in said District was decreed a Bankrupt, which said decree bears
date the third day of Octdber, A. D, 1842, and is in the words and figures following, to
wit 2"’ 2, S
, [Then follows in the deed a copy of such decree in the usual form, with the usual re-

hearsals, and then as follows :]
“ Have as such assignee sold the property hereinafter described at public auction at the
1 I ] .
Court House in Galena in said county of Jo Daviess, having first duly advertised the same
acc)oxjdin'g to law, and said sale being made in pursuance of a decree of said District Court,
dated 15th May, 1851, and which said decree is in the words and fizures following, to
wit :
" \ {
TIn the matter of the Petition of | In the United States
Wirriay C. BosTwICK, Assignee { District Court within and for
in Bankruptey of JaMEs B. Came- | the District and State
BELT, declared a bankrupt. ) of Illinois.

Petition for the sale of real estate of Bankrupt.
And now ou this day this cause coming on to be heard,’on the petition of William C. Bost-
wick, assignee of Ju:mcs B. Campbell a bankrupt, and upon the exhibits and proofs, and it
appearing to the court that the said James B. Campbell has an interest or claim in and to
the following real estate situate in the county of Tazewell and State of Tllinois, to wit: (here
follows a description of the tracts of land and lots of ground in this deed hereafter men-
tioned and described, including the whole and every the tracts of land and lots of ground
hereinafter mentioned and described and including the whole and every the tracts of land
and lots of ground hereinafter described,) which said lands were not contained in the
schedule filed in said court by said Bankrupt. It is therefore ordered and adjudged by
said court that the said assignee, William C. Bostwick, proceed to sell all the real estate,
right, title and interest in him vested as such assignee in, and to, the lands above speci-
fied, in such manner, upon such terms, and at such times as is specified in the rules of this
Court heretofore made and still in force in regard to the sale of the real estate of Bank-
rupts. It is further ordered that said assignee muke report of his doings hercin to this

court at the earliest opportunity; at which sale William B. Doolittle, of Tazewell county,
State of Illinois, hereinafter named, became the purchaser,” &e.

[The rest of the deed is in the usual form, cnumerating this and other property, dated
17th of June, 1851, duly acknowledged and certified.]

“2d. For the same purpose, a certified copy from said records of deed of John A.
Jones, Master in Chancery, to defendant Prettyman for said land in words and fizures
following, to wit :
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13

18

26

27

To Recorded

JorN A. Jones, Master in Chancery, No. 18666,
BENJAMIN S. PRETTYMAN. January 8th, 1856.

Know all men by these presents, that whereas, at a term of the circuit court"6f
the county of Tazewell”—

[This deed rehearses the fact that in said Court, Oct. Term, A.D. 1855, Amos L. Mer-
riman obtained a decree against the heirs of William B. Doolittle, and the heirs of Halsey
0. Merriman, and purportsitocrecite a copy of such decree, wkich finds that said Amos L.
Merriman, Halsey O. Merriman and William B. Doolittle bought this and other lands in
partnership, some in the name of Doolittle, and some in the name of H. O. Merriman, and
orders the sale by the Master of this and other lands for the payment of the partner-
ship debts, in purchase of which said deed purports to have been made, dated Dec. 1st,
1855, duly acknowledged and certified.]

«3d. A deed by William C. Bostwick as such assignee of James B. Campbell to plain-
tiff for said land, and the Recorder’s certificate in words and figures following, to wit :”

[ Deed in the usual form containing copy of decree of Bankruptcy of James B. Camp-
bell and appointment of said Bostwick assignee, conveying this with other lands to plain-
tiff, dated 18th October, 1850, duly acknowledged, recorded 28th Oct., A.D. 1850, sup-
ported by certified copy of decree in Bankruptey, Oct. 2d, 1842, and also the 51st rule in

Bankruptey, as to sale of xeal estate.]

c¢4th. A certified copy of deed from said Records of Enos Coldren to James B. Camp-
bell for said land, with full covenants of warranty, dated the Sth day of May, A.D, 1835.

Plaintiff then showed that said Coldren was the ownar of said land in fee simple at the
date of said deed, by title derived from Government.

Plaintiff here rested his case.”

« The defendants, to mumtam the issuc on their part, offered in evidence a certified copy
of a power of attorney from said records of James B. Campbell & wife to John B. Newhall

in words and figures following, to wit:

James B. CAMPBELL ) Recorded
To = Feb. Tth, 1836.
JouN B. NEWHALL. Power of Attorney.

Know all men by these presents, that we, James B. Campbell of Chicago, in
the county of Cook and State of Illinois, and Sarah A. Campbell his wife, who signed this
instrument of all her right of dower in the after mentioned premises which to convey pow-
er is hereafter given, have made, constituted and appointed, and by these presents do make
constitute and appoint John B. Newhall our true and lawful and sufficient attorney for us,
and in our names, and as fully aud effectually as we ourselves might do, to make, exgcute,
deliver and acknowledge all deeds and other instruments of conveyance of any lands in the

county of Tazewell and State of Ilinois, belonging to the said James B. Campbell, which
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Page.  said deeds and other instruments of conveyance shull have the same force and virtue as if ,
made, executed and delivered and ueknowledged by ourselves and each of us in our own
proper persons and,, for and Jin 'belnlf of the said Sarah A. Campbell to join in the execu-
tion of said deeds or ot.her instruments of conveyance of lands belonging to the said James
B., and in said county of Tazewell and in her name to relinquish all her right of dower , -
therein and acknowledge the same with like force and virtue as she herself could do if !
personally present, giving and granting with the said John B. Newhall for me the said
James B. Campbell and for my use, full power and authority in all matters relating to said
lands, and for the purposes aforesaid, to do whatsoevershall to him seem expedient, and .

gg upon the receipt of any dues obligations or monies for me and in my name to make execute -
and deliver acquittances or other sufficient discharges thereof, hereby ratifying and con-
firming whatever our said attorney shall do in the premises. In witness whereof we have

set our hand and seals, this twentieth day of December, A.D. 1835.

J. B. CAMPBELL. [Seal.]
SARAR A. CAMPBELL. [Seal.]

STATE OF ILLINOIS. |
COOK COUNTY. )
This day personally came before me, the undersigned,
James B. Campbill and Sarah Ann Campbell personally known to me as the real persons
who executed the foregoing power of attorney, and acknowledged that they executed the
. Same freely and voluntarily for the uses and purposes therein set forth ; she the said Sarah
Ann, wife of the said Jaties B having been first examined separate and apart from her
o sald husband acknowledged that she executed the same freely and voluntarily for the uses
_ and Purposes therem set forth, without persuasion or coercion on the part of her said hus-
bnnd

[L 8.] Given under my hand and seal (notorial,) at Chicago, this 20 day of January,

AD 1836.
Ricup. J. HaMittoN, Notary Public.

STATE OF ILLINOIS, )
‘'TAZEWELL COUNTY, |

§8.

1, Geo. H. Harlow, clerk of the Circuit Court and ex-officio Recorder
in and for said county, do certify that forgoing 2% pages contain a full, true and correct
.29 °opy of power of attorney given by J. B. Campbell & wife to John B. Newhall, and re-
" corded in book No. 1 Power of attorney on page “A” of Mortgages on page 209.
,Witnes my hand and official seal, this 2d day of November, A.D. 1863.
l[SE,\‘I',.] [Stamp.] Gro. . Harvrow, Clerk .
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33

d.

—to the reading of which plaintift vbjected on the ground of the erasures and iuterline-
ations, and that there was no sufficient evidence of a notarial seal attached to the ackwowl-
edgment, and also on the ground that the same, or the record itself, had been altered,
fraudulently or otherwise, by interpolating the letters “LS”, and a scroll, as, and for, the
seal of the notary public taking the acknowledgment; that the record formerly had no
such letters or seroll ; and proposed to make proof thereof by the appearance of the paper
and other evidence; and for this purpose offered to read to the court a certified copy of
the record of power of attorney, ——to which wasattached then and there a certificate of the
Seeretary of State of the state of Illinois, that Richard J. Iamilton was appointed a nota-
ry Public of Cook county in said state in 1833, and that no other was appointed until 1837,
which certificate plaintiff, at the same time he made the offer to read to the court his cer-
tified copy of the rccord aforesaid, stated he had in his possession,—in words and figures
following, to wit:

[This record of Power of Attorney is the same as that already given, except the erasures,
and the word ‘¢ aforesaid” is not interlined, snd there is no seal or seroll to the ncknowl-
edgment ; with this certificate :]

« STATE OF ILLINOIS. )

TazeweLn County. Thas

I, George II. Harlow, clerk of the circuit court and ex-offeio Recor-
der in and for said county, do hereby certify that the foregoing is a true copy of the Pow-
er of attorney as therein named as fully as the same appears of Record in Book ¢« A™ of
Mortgages, page 209 in my office.

[SEAL.) Witness my hand and official seal hereto affixed at Pekin, this 14th
day of August, A.D. 1863.
Gro. H. Harrow, Clerk.
[Stamp:] per A. P. Griswold, Deputy.”

“The court declined to consider the question of fraud or alteration, stating it was a mat-
ter to be passed on by the jury ; that the interlineations and erasures were not in material
parts, and permitted the same to be read in evidence, to which plaintiff then and there
excepted.”

“Defendants then offered in evidencea certified copy of deedlfrom said Record of Camp-
bell and wife, by their attorney, to Johnson P. Lee, in words and figures following, to wit :

Deed No. 4366, Recorded 1st Feb. 1841.

This indenture, made this sixth day of Septemhber, A.D. 1836 between John B Newell
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34

35

6.
aed James B. Camplell and Sarah A, Cawmpbell of the frst part, and Johnson P.. Lee of
New York of the second part, Witnesseth, that the said party of the first part, for and in
consideration of two thousaud dollars, to usin hand paid at and before the delivery of these
presents, the receipt of which is hereby acknowledged, have granted, barguined and sold,
and by these pres:nts do grant, bargain and sell, unto said party of the second part ail of
the following described mul'csmte, viz : all of the real estate which we or either of us own
in the county of Tazewell and State of Illinois wherever the same is situated and however
the sume is described, either as Lots in Pekin or Lands in said county, and which has not
been heretofore sold and conveyed by us or either of us, T'o have and to hold the same unto
him the said party of the second part his heirs and assigns forever.

In witness whereof the said John B. Newhall in person, and the said James B. Camp-
bell & Sarah A. Campbell his wite by said John B. Newhall their attorney in fact, have
-hereunto set their hands and seals this sixth day of September, A.D. 1836.

JOHN B. NEWHALL. [Seal]

JANES B. CAMPBELL, [Seal.]
By JNO. B. NEWIIALL atty. in fact. | Neul.]

SARAH A. CAMPBELL, [Seal]
by JNO. B. NEWHALL atty. in fact. [Seal.]

STATE OF ILLINOIS, )

§S.
CouNTY oF TAZEWELI. )

- I, Alden Hull, an acting Justice of the Peace in and for said county,
do hereby certify that on this day personally came before me, John B. Newhall in person
and as attorney in fact for James B. Campbell and Sarah A. Campbell his wife, and he is
personally known to me to be the real person he represents himself to be, and who execu-
ted the foregoing deed and acknowledged that he executed the same for himself and as
atty. in fact for said James B. Campbell and Sarah A. Campbell his wife for the uses and
purposes therein expressed.

Given under my hand and seal at Pekin, this eight day of September, A.D. 1836.
ArpeN Iury, J. P. [Seal]
[Duly cortified by the Recorder.]

—to the reading of which plaintiff objected because there was no sufficient evidenco
of its exccution by Campbell, for the reasons that there was no evidence of the official
character of person taking the acknowledgment, and could not affect the rights of the
plaintiff.

The court overruled said objection, permitted said copy of deed to be read in evidenco,
to which decision plaintiff then and there excepted.”

“ Defendants then offered in evidence two certified copies of proceedings in the Bank-
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Page.  rupt Court of the District of New York as to the Bankruptey of Johnson P. Lee
and the appointment of W. C. H. Waddell assignee, in words and figures following, to
L
36 [Certified copy of this order, Jan. 4, 1842.]

“In the matter of 1
ORDER.
Bankrupt. }

Ordered that William Coventry H. Waddell be appointed the official or General asisignee
as required by the Rules this day adopted in cases arising under the act entitled,” &e.

37 [Then a decree declaring Johnson P. Lee a Bankrupt Aug. 3d, 1843, and ‘also |

¢ And it is furthermore ordered by the Court that the clerk certify and deliver this de-
cree to William C. H. Waddell, the official or general assignee in bankruptey, appointed
and designated under the rules and regulations of the court.”

38 [Decree of discharge, Fcb. 14, 184L. Then this petition filed May 12, 1851.]

40 “In the matter of 1
JOHNSON P. LEE,
a Bankrupt.

The official or general assignee, to whom the estate of said Bankrupt was con-
fided, Reports : That application has been made to him setting forth the fact that a shadow
of title, or imaginary interest, of no real value, in property not set forth in the schedule
filed, has become vested in the assignee, by the decree in said matter, and asking for a
conveyance of said interest'in consideration of paying the costs and charges of the assignee
in the matter, and due deliberation being had therein by the assignee, he now moves the
court for the following order, to wit : Ordered That tke official or general assignee release

41 or convey for the nominal consideration of one dollar, and upon the costs and charges of the
assigriee being paid, all the interest which said bankrupt had at the time of filing his peti-
tion in Bankruptey, in the followig deseribed property, to wit :

¢ Lots Nos. one and two, in Block sixty six, in Campbells and Newhall's Addition to the
Town of Pekin, Tazewell county, 1llinois, or any other lots in said addition comprised in
the cast half of the southwest quarter and west half of the northeast quarter of section 35,

Township 25 north, of Range 5 west,’ X
Wm. COVERTRY 1I. WADDELL,
Official or General Assignee.”

42 [Then this order made therein, May 12, 1851.]

% On motion of Wm. C. H. Waddell, the official or General assignee, and on reading
and filing his official report, Ordered that he convey or release certain lands in the State
of Illinois in conformity with, and aceording to; the description 1 said report of said as

signee filed this day.
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[Then a petition and order to change the description of these lands, Sept. 10, 1857.]

—to the reading of which plaintiff objected. The court permitted the same to be read
in evidence, and plaintiff then and there excepted.”

“Defendants then offered in_evidence a deed by W. C. H. Waddell as assignee in bank-
ruptey of Johnson P. Lee.to H. O. Merriman for this land, with other lands, in words and

figures following, to wit :”
[This deed recites the above named decree of Bankruptey of Johnson P. Lee, and also

this said further order :]

¢ And it is furthermore ordered by the court that the clerk certify and deliver this de-
cree to William C: H. Waddell, the official or general assignee in Bankruptcy, appointed

and designated under the rules and regulations of the court.”

[then this rehearsal :]

“And whereas I, the said Wm. Coventry H. Waddell,had, before the date of the deerce
aforesaid been duly appointed by the Circuit and District Courts of the United States for
the Southern District of New York official or general assignee in bankruptey, and given a
bond pursuant to said Statute, and the rules of the said Court respectively as appears hy

orders duly entered on the minutes of the said courts respectively.”

[Then said order of appointment as official or general assignee is recited, a reference to

said orders of sale, and a conveyance to Halsey O, Merriman.]

«—all the right, title and interest which the said Bankrupt had, and which by virtue of
the decrees and orders above recited and of the act entitled ¢an Act to establish a unitorm

system of Bankruptcy throughout the United States’ as aforesaid, became vested in me and

which T have a right to convey,” &e.
[—date 12th Sept. 1851; duly acknowledged and recorded March 24, 1852.]

“—to the reading of which plaintiff objected because it did not sufficiantly appear that
Waddell was the assignee of said Lee, nor that he had power to convey his property in
such manner. The court overruled said objections and permitted said deed to be read in
evidence ; to which decision plaintiff then and there excepted.”

Defendants here rested.

“The plaintiff then moved for a continuance, and on this motion filed his aflidavit in

words and figures following, to wit :

¢ Edmund 8. Holbrook, plaintift in this case, being first duly sworn deposes and says,
that he cannot with safety to himself proceed further with the triul of this cause at the
present time, for the following reasons. He says that since the trial commenead, and after
plaintift had shown title from the Government to the land deseribed, deriving the same
through James B. (ampbell, the defendant Prettyman, in order to show title to the same
property in himself, from said Campbell, before the title derived as aforesaid to said plain-
tiff, offeved in evidenee a certified copy of & power of attorney of said James B. Campbell
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and his wife to one John B. Newhall, which said plaintiff makes a part of his affidavit, and
which the court has permitted to be read in evidence by defendant.  Affiant says that he
thoroughly examined the record of said power of attorney, a certified copy of which de-
fendant pretends that he has offered, about five months since at Pekin, Illinois, in the
office of the clerk of the Circuit Court of Tazewell county, and he says positively and
without any reserve, that there was no seal, no scroll, no letters ¢ L S,” or anything attach-
ed to the acknowledgment of the power of attorney so recorded, or any thing indicating.a
notarial seal in any manner whatever upon said record of the acknowledgment of said pow-
er of attorney; that he took then a certified copy of said record which he has with him,
made by the clerk of said court at affiant’s requast, and which he offers in evidence of this
motion, and makes a part of this affidavit, and so affiant says that said document offered by
defendants purporting to be a certified copy of such record, as it was offered by defendants,
is not a true copy of said record ; but he claims it to be true, and he believes it to be true,
that the said document, since signed by the clerk, has been fraudulently altered by said
defendant, or some one for him, by writing in, or interpolating in said document the letters
« 1, 8" as, and for the seal notarial of the the notary public purporting to make the certifi-
cate of acknowledgment, for the purpose of fraudulently defeating the said title of said..
plaintiff; affiant says that this is a case of great importance to him, that the property in
controversy is worth from four to five thousand dollars, aud that this is the third trial of.
this cause. He says that heretofore, on the preceding trials,} defendant has relied on the
weakness of plaintiff’s title and such defence as the Statutes afforded him by possession
under color of title and payment of taxes for 7 years before suit, and has not made use of;
or"attempted to make use of said copy of record. Affiant says that he was taken entirely by
surprise when defendant offered said pretended copy in evidence. He knew what the rec-
ord was, and he did not anticipate that defendant would resort, or attempt to resort to the
use of a document in his defence altered fraudulently or otherwise. Affiant believes he
can offer at the preseat time some evidence tending to show such alteration of such pre-.
tended copy of record, and which to his own mind, with what he knows himself, is perfectly
satisfactory ; but he fears he cannot present to the jury, at this time, such proof as will
render it safe for him to proceed further with the trial now, considering the state of the
suit and the magnitude of the interest involved. He believes that, by the next term of this
court he can prove the state of the record as he has hereinbefore set it forth ; that since
this matter arose he has not had opportunity to consult with witnesses, but he believes,
without doubt, he can prove the same by George H. Harlow the clerk of the said Taze
well Circuit Court, who resides at Pekin, and, as affiant supposes, is now at Pekin, o dis-
tance of 20 or 30 miles from this place. That he can prove the same also by the deputy of
said clerk, Mr. Griswold, now also a resident of said Pekin, and as he supposes at said
Pokin now ; and affiant does not know of any witness now under his control by whom he
can prove said fact as to the true state of the record, or whom he can procure during the
progress of the trial. Affiant says that this affidavit is not made for delay, but that justice

may be done,”

«—and also exhibited to the court on this motion, both of said certified eopies of the

yecord of said power of sttorney.
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The, court oyerruled. said motion, and plaintiff excepted.”

“The plaintiff then, according to the suggestions of the court, raised the question for the
jury as to the alteration of said certified copy of said power of attorney, or the record itself,
by the interpolation of the letters “ L'S,” and a scroll, as, and for, the seal of the notary
public purporting to take the acknowledgment of said power of attorney : and on this mo-
tion offered said certified copy of rccord of power of attorney before offered by plaintiff to
the court, to which objection was made by defendants. The court permitted the same to
be read.”

[Plaintiff then offered to read an affidavit for the continuance of this cause at Dec. term,
A.D. 1862, made by defendant Prettyman, in which he stated he could not proceed to trial
without the presence of Isaac B. Doolittle, by whom he could prove an actual occupation of
the premises by William B. Doolittle in 1850. The defendants objected ; objection sus-
tained by the court, exceptions taken by plaintiff—but afterwards, while Prettyman was
addressing the jury, he used said affidavit of his which he claimed to be in his hand writing,

whereupon on piaintiﬂ‘suggesting that he might use it, the same went to the jury.]

« Plaintiff called Mr. Powell as witness, who being sworn, testified that he was attorney
for defendants in this case, and had been for near thre2 years; that he never saw said copy
of power of attorney offered by defendants till within one or two days since. On being
asked what defence in this suit defendants had heretofore relied on, defendants objected to
his answering. The court sustained the objection, and plaintiff then and there excepted.
On heing shown said copy, he testified that he was acquainted with Prettyman’s hand wri-
ting, and that he was positive that said letters “ L S” were not in Prettyman’s hand writing.

Plaintiff then called Judge Weed as a witness, who being sworn, stated that he was at-
ton,:ey f"orhdetendunt in this cause and had been for a year or two—never saw the power of
attorney till yesterday. The record had lately been found as he understood it, and that
the letters ¢ LS” he did not think was in the handwriting of deft. Prettyman.

Plointiff then called H. B. Hopkins as a witness, who being duly sworn, testified that he
was acquainted with the handwriting of defendant Prettyman ; that he could not so well
t.(lzll one’s hand by seeing_ only a few letters—thought said letters and scroll were in Pret-
tyman’s handwriting ; that it appeared to him that said letters and scroll were written at
another time than the body of the instrument and with different ink, as the color was a
little different; that he knew Geo. H. Harlow Clerk of the Circuit Court of Tazewell
county; that he knew his handwriting ; that the certificate as to the record was in his
hand ; that he knew Mr. Griswold the deputy of Harlow, and knew his handwriting ; that
the record c‘;‘ﬁ'ered by plaintiff was in Griswold’s handwriting; that the body of the record
offered by defendants was not in the handwriting of Harlow or Griswold. On being asked
in whose hand it was, defendants objected. The court sustained the objection, and plaia-
tiff then and there excepted.

The plaintiff hare alased:
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The defendarits called Barnard Baily as a witness, who being sworn, said that he knew
the handwriting of Prettyman ; did not think the “ LS” and scroll were in Prettyman’s
handwriting. It might be, but should not think it was; that in his opinion the lettera
«1,8"” were in the same handwriting as the body of the instrument. On being asked by
plaintiff if he knew in whose handwriting the body of said record was written, he said he
did. Defendants objected to his stating. The Court sustained the objection, and plaintiff
then and there excepted.

Plaintiff then proposed to prove by said witness tnat the body of the instrument was in
the handwriting of Samuel P. Baily, who was then and had been for three or four years in
the employ of said Prettyman.

Defendant objected to witness answering. The Court sustained the objection, to which
decipion plaintiff then and there excepted.”

This was all the testimony in the casc, and the testimuny was closed.

“During the argument by council before the jury, it was claimed by defendants that a
certain document pertaining to the official character of Richard J. Hamilton had becn
read in evidence by the plaiatiff, but had been now suppressed by him. All this was de-
nied by plaintiff. After the argument was entirely closed the court enquired concerning
it, when defendant Prettyman and his counsel made the same claim; that the document
was pinned to the certified copy of the power of attorney offered by plaintiff and had Leen
scparated therefrom by said plaintiif and suppressed.

It was stated by plaintiff and his counsel that he had never poffered said document in ev-
idence ; that at the first, there was such a cocument pinned by him, at some former time
to such copy of record, and was so when he took said record from among his papers during
the trial, but that he never offered it in evidence ; and in fact before he made any use of
said record, he unpinned it and put it away, as he had a right to do.

The Court stated that he had no recollection of having seen the paper or heard it read’
and made no decision as to whether it had been formally offered to the jury or not; that
the person offering testimony would ordinarily know the best what he had offcred, but
ordered said plaintiff to produce said paper to the court. The plaintiff denied the power
of the court to make such order, and protested against it; that the paper was his private
property and under his exclusive control ; but produced the paper to the court under such
order, and then and there excepted to such order.

The Court then asked the plaintiff if he wished to offer it as evidence. Plaintiff said he
did not. The Court then asked the defendagt if he wished it to go to the jury as evidence.
Defendant said he did, for the reason that it was attached to the plaintiff’s certified copy
of the record of the power of attorney when he, plaintiff, offered it in evidence. The plff.
objected because the paper was his own private property, and that in no sense, nor for any
purpose had the party or the court a right to use it; that it was offered too late, and that
it was not relevant, competent, or sufficient legal testimony on the part of defendants, for
any matter properly before the jury. Said document is in words and figures following, to
wit : LR

prs
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STATE OF ILLINOIS,
SECRETARY'S OFFICE,

Spring field, September 2d, 1853.

I, O. M. Hatch, Secretary of State of the State of Illinois, do hereby certify that Richard
J. Hamilton was appointed and commissioned by the Governor of this State a Notary Pub-
lic for the county of Cook and State of Illinois on the tenth day of February, A.D. 1831,
and I further certify that the next following person appointed and commixssioned N otary
Public for Cook county was Levi I). Boone, whose commission was dated J anuary 27th,
A.D. 1837 all of which facts appear-of record in my office.

‘Witness my hand and the Great Seal of State, at the city of Springfiield,

[Sear.]  the day and year above written.

[Stamp.] 0. M. HATCH, Sec’y. State.

The court overruled the objections of plaintiff on the ground that defendants had a right
to the use on trial of any papers that pertained to the matter in issue that plaintiff might
have in his possession ; and for this reason and from the statements of counsel that they
supposed said document had been given in evidence to the jury before the evidence had
closed, and from the admission of plaintiff that it had been attached to the certified copy
of the record of the power of atty. by plaintiff after it had been exhibited to the court and
offered in cvidénce to the court, permitted said paper to go to the jury: to which decision
plaintiff then and there excepted.”

The plaintiff then asked, and the court gave the following instructions to the jury :

1. That that the plaintiff has shown, by proofs offered by him, title in fee simple in
himself to the property described in the declaration derived from the United States, and
unless the defendant has, by his proof, defeated such title, is entitled to reccive the verdict

“of the jury of title in him to said land in fee simple.

2. The testimony offered by pluintiff to show that defendants claimed title to the prem-
ises in controversy from a common source of title with the plaintiff, to wit: the certified
copy of deed of William C. Bostwick to William B. Doolittle, and certified copy of deed
of John A. Jones, Master in Chancery, to defendant Prettyman, were con'lpetent and
sufficient evidence to prove prima facie a claim of title from a common source ¢f title with
the plaintiff, to wit: William C. Bostwick as assignee in Bankruptey of James B. Camp-
bell ; but were not alone sufficient cvidence to prove title in defendant.

8: William B. Doolittle, by taking title from Willian C. Bostwick, is deemed in law,
and in fact, to have admitted that said William C. Bostwick, at the time, had some rights,
interest or claim in the premises conveyed by such deed, as ussignee of James B. Camp-
bell, and Le and all those clufming under him, through such deed, are deemed in Jaw to
have admitted whatever is set forth or rehearsed in said deed.”,

The’plaintiff théﬁ'l.a.ked the gourt to give the following instructions to the jury, to wit:

4. Upon the proof made by plaintiff of title in him, and that defendants claimed title
from a common source with him, the defence offered by defendants of a prior conveyance
by Campbell before plaintiff’s title from Campbell attached, is not a good defence to the
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case made by the plaintiff. unless defendants have shown, by good and competent evidence,

that said title is still outstanding. Upon proof made by plaintiff as stated in the last in
struction, it is not enough for defendants, in order to defeat the tirle ot plaintify, to ehow o
prior conveyance without showing by competent evidence that they connect themselyes

with such title.

5. The defendauts have not shown their title to be connected with any anterior title by
good and legal evidence.

6. As to tho certified copy of deed of Campbell by his attorney in fact, John B. New-
hall, offered in evidence by defendants, the jury are instructed that, unless the record of
the power of attorney by said Campbell to said Newhall shows that there is a notarial seal
recorded as a part of of the certificate of acknowledgment, then there is no evidence before
the jury of the conveyance claimed by defendants under such power of attorney.

7. The certificd copy of the record of the power of attorney offered by defendants, alone
considered, and without proof to the contrary, showed the state of the record, at the date
of the certificate of such record ; and the certified copy of the record offered by plaintiff,
alone considered, showed the state of the record at the date of the certificate of such rec-
ord ; and the jury are to consider and decide, from all the proofs and circumstances shown
pertaining to such discrepancy of the two copics, which is the correct one, and find accord-
ingly.

8. And in deciding which of said two copies is correct, the jury have a right to consid-
er the appearance of the documents, every word and ecvery letter, as well as their general
appearance ; the interest and action of the parties as shown hy proof; and any evidence in
the case.

9. The jury have a right to consider, by the proofs in the case, whether said record, as
{0 said i)ower of attorney, or said certified copy of record offercd by defendants, has been
altared, or not, and find according to preponderating evidence ; and if the jury find by pre-
ponderating testimony that the certified copy of record of power of atterney offered by
plaintiff is the correct one, and that the record thereof offered by defendants is not the cor-
rect one, they will find for the plaintiff.

10. Upon the question of alteration of the record, or copy of the record, the jury are
instructed that, as to that question in this case it matters not by whom such alteration (if
any) was made. The question is, which of the two records offered in 2vidence is the cor-
rect one.

11. The jury are instructed that the plaintiff introduced the deed from Bostwick, as-
signee of Campbell to Doolittle and from John A.Jones, Master in Chancery to B. S. Prec-
tyman, for the purpose of showing the title under which defendauts claim ; and it was
competent for the plaintiff to do that, although the said deed might be so defective as not
to convey any good title. But if the defendants rely upon the deed which Jones, Master
in Chancery, to Prettyman as a link in their own title from Campbell to themselves, they
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must show a good deed; and that deed to be a good deed must be accompanied with evi-
dence that a court of competent jurisdiction has made a decree authorizing such deed.—
There is no cvidence of such deerce before the jury ; consequently defendants do not con-
nect themselves with said title by means of the said deed. The said deed, though intro-
duced by plaintiff, it is yet just as much for defendant’s benefit as if introduced by them ;
but the said deed conveys title to no one unaccompanied by said decrce; the fact that
said deed recites such a decree is not evidence that there was such a decree ; the :deed
should be accompanied by other evidence of such decree.

12. The jury are instructed that a Notary Public can make a valid certificate of the
acknowledgment of deed by affixing his official seal thereto ; and if such certificate is made
and such official seal omitted, such defect cannot be cured by a certificate of the Secretary
of State to the official character of such notary.

13. The jury are instructed that the plaintiff’s title from Bostwick, assiguce of Camp-
bell, being older than defendant’s title from the same svurce, is therefore the better title,
and entitles the plaintiff to your verdict; unless the defendants have shown that Camp-
bell was divested of his title by conveyance under the power of attorney from Campbell to
Newhall ; and if the jury believe from the evidence that the letters “LS” and scroll indi-
cating the notarial scul have been added to the certified copy of said power of attorney
since the same was certified by the clerk, then the<said power of attorney is not in evidence
before the jury ; and there is then no evidence that said Campbell was divested of title
before his said Bankruptey, and the plaintiff is entitled to your verdict.

14. The jury ave instructed that the certificate of the Secretary of State that Richard
J. Hamilton was a notary public is not sufficient evidence of Lis official character without
evidence that said Hamilton filed his official bond according to law.

15. The jury are instructed that the certificate of the Secretary of State of the officiul
character of Richard J. Ilumilton as a notary public, is not sufficient evidence of such of:
ficial character without proof of his buying taken the official oath required by law.

All of which instructions the court refused to give, and plaintiff excepted.
The defendants asked the following instructions to the jury.

1. That although prima facie the deed from John A. Jones, Master in Chancery, to
Benjamin S. Prettyman only conveys the title which William B. Doolittle acquired under
the deed to him from Bostwick, as assignee in Bankruptcy of Campbell, yet if the jury
shall believe from the evidence that said Wiltiam B. Doolittle or Merriman had before ac-
quired the title to the property in question, under the Bankrupt-deed from the assignee of
Johnson P. Lee, then in that event the deed frcm Jones to Prettyman would convey all
the title that Doolittle and Merriman had, and if the jury shall further believe from the
evidence that James B. Campbell had conveyed the land in controversy to said Johnson
P. Lee before he became a bankrupt, then the jury will find for the defendants.




2. The court instructs the jury that, by the law, no man is estopped by any deed, or
any recital in any deed, except such as receive title through such deed; and that, in
deeds where no title passes, no estopped results. ;

3. The court instructs the jury that in every case in ejectment the plaintiff must re-
cover alone upon the strength of his own title, and not from any weakness or defects in the
title of defendants.

4. The court instructs the jury that all the papers and deeds admitted in evidence to
the jury are to be considered by them in making up their verdict; and unless from all of
the deeds and evidence given the jury believe the plaintiff has the older and better title,
they will find for the defendants.

5. That when a party offers a deed in evidence, all of the provisions and recitals in
such deed are in evidence with it; and if the jury believe from the evidence that the deed
from Jones to Prettyman, offered in evidence by plaintiff, contains a recital of the decree
authorising the sale and conveyance of all the interest of H: O. Merriman in the land in
question, and they further believe from said deed and recitals that said interest of H. O.
Merriman was so sold and conveyed to Prettyman, it makes no difference in law which
party introduced that deed ; when it was read to the jury it was, together with all its re-
citals, in evidence before them; and it is to be considered by them in making up their
verdict.

6. The court instructs the jury that if they believe from the evidence that Richard J.
Hamilton was, at the date of said certificate of acknowledgment to the power of attorney
from James B. Campbell to John B. Newhall a notary public, that then he was by law
authorised to take acknowledgments of deeds ; and that if they further belicve from the
evidenc(; that he did take the acknowledgment of the power of attorney from Campbell to
Newhall, then the certifiod copy is proper evidence of the validity, existence and contents

ofssaid power of attorney.”
—which were given by the court, and plaintiff then and there excepted.”

[The jury found for defendants.
Motion by plaintiff for new trial, on which he read his affidavit for a continuanae.

Motion overruled, and exception taken. Judgment for defendants.}
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