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SUPREME COURT OF THE STATE OF ILLINOILS.

OF THE THIRD GRAND DIVISION,

ROBERT HERVEY, Appellant, )
VS.
JOHN G. HICKMAN and BENJ. F. L

BEDNIGER, Executors, &e., of Rich- |
ard II. Ransom, deceased, Appellees. |

Abstract of Record.

This was an action of indebitatus assumpsit on the following instru-

ment of writing, given to the said testator in his life time:

“January 6th, 1858.
Reccived of Richard H. Ransom, Lsq., the sum
of one hundred dollars to loan for thirty days.
Roserr Hervey.”

Preecipe.

Declaration :

The declaration alleges an indebtedness by the defendant to the said
Ransom in his life time, to wit, on the first of March, 1858, of one hun-
dred dollars, for money lent, paid out and expended, and had and received,
&e., and a promise on the said day and Yyear to pay to said Ransom.

Security for costs.
Writ of Summons.
Motion to dismiss snit.

Cross motion to amend summons.



Pleas:

1. General issue.
2. Ne unques Lzecutors.

11 3. Set-off of work and labor. That the said Richard H. Ransomn
at the time when, &e., was indebted to said defendant,

4. Set-oft of judgment recovered.

Affidavit of merits.

Replications :

1. Similiter, to general issuc.

2. That they are Exccutors, similiter added.

3. That the said Richard I. Ransom was not at the time indebt-
ed, &e.

(#)-  Replication to fourth plea 7l debet.

Demurrer of Defendant to plaintiff’s replication to third and fourth
pleas.

Demurrer to replication to third plea confessed.

Demurrer to replication to fourth plea sustained.

99 Amended replication to third plea. Denies that the said plaintiffs
as excculors at the said time when, &e., were indebted to the said de-
fendant. '

Amended replication to defendants’ fourth plea.

Demurrer to plaintiff’s amended replication to defendants’ third
plea.

Overruling of defendants’ demurrer to plaintiff’s amended replica-
tion to third plea. Defendant stands by his demurrer.

Cause submitted to the court for trial.

The plaintift then offered in evidence the following instrument of
writing :
“January 6th, 1858.

Received of Richard H. Ransom, Esq., the sum
of one hundred dollars to loan for thirty days.

Roperr HerVEY.”
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The defendant objected to the introduction of said instrument in
writing, in evidence, until the plaintiffs had first proved a demand of
and refusal by defendant to pay said money.

The plaintiffs then proved by one Greenebaum, that he had pre-
sented said instrument in writing to defendant, in July, 1860, and de-
manded payment, which was refused.

The plaintitfs then again offered said instrument in writing; to
which defendant objected, on account of the variance between the alle-
gations and proof in regard to the time when the cause of action accrued.
(The declaration alleged that it accrued on the first of March, 1858,
while the testator was alive—and the proof showing that it accrued in
July, 1860—long after the death of the testator, and that if the cause
of action accrued at all, it acerued not to the testator, but to the appel-
lees, as exccutors.

The court overruled the objection, to which defendant excepted.

Motion fora new trial; overruled, and exceptions.

Assignment of Errors:

1. In overruling demurrer to amended replication to third plea.
2. In admitting in evidence improper testimony.

3. In overruling motion for new trial.

4. In giving judgment for plaintiff instead of defendant.

HERVEY, ANTHONY & GALT,
Attorneys for :Appellant.



STATEMENT OF APPELLANT’S POINTS.

1st. The court should have sustained defendant’s demurrer to the
amended replication to third plea: Becausc the said replication is eva-
sive, and does not answer the said plea it professes to answer.

The said third plea alleges that the said Richard H. Ransom, the
testator, at the said time, &ec., was indebted to the said defendant; and
the said amended replication denies that the said plaintiffs, as cxecutors,
at the said time when, &ec., were indebted to the said defendant.

The defendant could not join issue on the said amended replication,
because the indebtedness which he intended to set-off accrued in the life
time of the testator.

2d. The court should not have received the said instrument of
writing, set out on page 32 of record, as in the declaration the cause of
action is alleged to have acerued on or before the first of Marck, 1858,
(see page 2 of record,) when the evidence of Greenebaum showed that
the cause of action did not accrue till the month of July, 1860, (see page
32 of record,) more than two years after the time alleged in the de-
claration.

The authorities all hold that in a case like the one at bar, there
must be shown a demand of payment and refusal proven before a right
of action acerues, or a state of facts that would show a waiver of demand
on the part of the defendant—such as showing the defendant in posses-
sion of the money before the time when the cause of action is alleged to
have acerned, and his setting up a claim to the money, or any other evi-
dence to show that he waived a demand before the time when the cause
of action is alleged to have accrued.

In this case, all the evidence offered to show that the cause of action
accrued on the 1st of March, 1858, (the time alleged in the declaration,)
was a receipt of the defendant, that on the 6th January, 1858, he re-
ceived from Richard II. Ransom, one hundred dollars, to loan for thirty

days—there was no evidence that the loan came back into the hands of
the defendant before the first of March, 1858.

In support of the position that a demand was necessary before the
defendant became liable in an action for money had and received, see
following cases:

Sears vs. Patrick, 23 Wend., 528.
Zaylor vs. Bates, 5 Cowen, 376.
LRathbun vs. Ingalls, T Wend., 320.



Lrause vs. Dorrance, 10 Barr., 462.
Cumanins vs. MeLain ot al, 2 Pike, 402.
Lalmer et al vs. Southmayd, 3 Pike, 5.
MeBroom et al vs. Govenor, de., 6 Lorter, 33-47.
Sally’s Administrators vs. Cappo, 1 Ala.,121.
Iidd vs. Iing, 5 Ala., 84.

24 Wend., 203.

Houston vs. Frazier, 8 Wend, 82-86.
Armstrong vs. Smith, 3 Black., 251.

Judal vs. Dyott, 3 Black., 324.

Taylor vs. Spears, 1 English, 382.

Coclerill vs. Kirkpatrick, 9 Missours, 697-704.
Hays vs. Stone, T Hill, 128-131.

Casc vs. Roberts, Holt's N. P. C., 500.

The ground of this opinion, that an agent is not liable to suit with-
out a demand, is that the relation of principal and agent is not that of
debtor and creditor, but that of bailor and bailee, or of trustee and cestui
que trust.

MeDonough vs. Delasus et al, 10 Robinson’s Louisiana, 481-487-488.
The form of the action furnishes a test,—it is indebitatus assumpsit
for money had and received.

If the plaintiffs had shown that the defendant did not loan the
money, but appropriated it at once to his own use, then probably a de-
mand might have been unnecessary; but there was no such proof, and
the presumption of law is, as well as the fact, that the defendant did loan
the money, just as he agreed to do.

Finally. A demand was nccessary before a right of action accrued.
The demand proven was in July, 1860. The declaration avers that the
cause of action accrued to the testator in his life time, on or Lefore the
1st of March, 1858. Therefore the proof varied from the allegation in
this respect, and the instrument in writing was not admissible in evidence
under the declaration, and the court should have rendered judgment for
the defendant.

HERVEY, ANTHONY & GALT,
f Attorneys for Appellant.
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SUPREME COURT OF THE STATE OF ILLINOIS.
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" ROBERT HERVEY, Appellant, ]
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BEDNIGER, Executors, &e., of Rich- l
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Abstract of Record.

This was an action of sndebitatus assumpsit on the following instru-
ment of writing, given to the said testator in his life time

“January 6th, 1858.

Received of Richard H. Ransom, Esq., the sum °
of one hundred dollars to loan for thirty days.

Roserr HervVEY.”
Preecipe.

Declaration :

The declaration alleges an indebtedness by the defendant to the said
Ransom in his life time, to wit, on the first of March, 1858, of one hun-
dred dollars, for money lent, paid out and expended, and had and received,
&e., and a promise on the said day and year to pay to said Ransom.

Sccurity for costs.
Writ of Summons.
Motion to dismiss suit.

Cross motion to amend summons.



The defendant objected to the introduction of said instrument in
writing, in evidence, until the plaintiffs had first proved a demand of
and refusal by defendant to pay said money.

The plaintiffs then proved by one Greenebaum, that he had pre-
sented said instrument in writing to defendant, in July, 1860, and de-

manded payment, which was refused.

The plaintiffs then again offered said instrument in writing; to
which defendant objected, on account of the variance between the alle-
gations and proof in regard to the time when the cause of action accrued.
(The declaration alleged that it accrued on the first of March, 1858,
while the testator was alive—and the proof showing that it accrned in
July, 1860—long after the death of the testator, and that if the cause
of action accrued at all, it acerned not to the testator, but to the appel-
lees, as exccutors.

The court overruled the objection, to which defendant excepted.

Motion for a new trial; overruled, and exceptions.

Assignment of Errors:
1. In overruling demurrer to amended replication to third plea.
2. In admitting in evidence imprc;per testimony.
8. In overruling motion for new trial.
4. In giving judgment for plaintiff instead of defendant.

HERVEY, ANTHONY & GALT,
Attorneys for Appellant.



STATEMENT OF APPELLANT’S POINTS.

1st. The court should have sustained defendant’s demurrer to the
amended replication to third plea: Because the said replication is eva-
sive, and does not answer the said plea it professes to answer.

The said third plea alleges that the said Richard II. Ransom, the
testator, at the said time, &e., was indebted to the said defendant; and
the said amended replication denies that the said plaintiffs, as executors,
at the said time when, &e., were indebted to the said detendant.

The defendant could not join issue on the said amended replication,
because the indebtedness which he intended to set-off acerued in the life
time of the testator. :

2d. The court should not have received the said instrument of
writing, set out on page 32 of record, as in the declaration the cause of
action is alleged to have accrued on or before the first of March, 1858,
(see page 2 of record,) when the evidence of Greencbaum showed that
the cause of ‘action did not accrue till the month of July, 1860, (sec page
32 of record,) more than two years after the time alleged in the de-
claration.

The authorities all hold that in a case like the one at bar, there
must be shown a demand of payment and refusal proven before a right
of action acerues, or a state of facts that would show a waiver of demand
on the part of the defendant—such as showing the defendaut in posses-
sion of the money before the time when the cause of action is alleged to
have accrued, and his setting up a claim to the money, or any other evi-
dence to show that e waived a demand before the time when the cause
of action is alleged to have accrued.

In this case, all the evidence offercd to show that the cause of action
accrued on the 1st of March, 1858, (the time alleged in the declaration,)
was a receipt of the defendant, that on the 6th January, 1858, he re-
ceived from Richard H. Ransom, one hundred dollars, to loan for thirty
days—there was no evidence that the loan came back into the hands of
the defendant before the first of March, 1858.

In support of the position that a demand was neccessary, before the
defendant became liable in an action for money had and received, sce
following cases:

Sears vs. Patrick, 23 Wead., 528.
Zaylor vs. Bates, 5 Cowen, 376.
LRathbun vs. Ingalls, T Wead., 320.



Lrause vs. Dorrance, 10 Barr., 462.
Cumaning vs. MeLain et aly 2 Pike, 402.
LPalmer et al vs. Southmayd, 8 Pile, 75.
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Armstrong vs. Smith, 3 Black., 251.

Judah vs. Dyott, 3 Black., 324.

Taylor vs. Spears, 1 Linglish, 382.

Cockrill vs. Kirkpatrick, 9 MMissourd, 697-704.
Hays vs. Stone, 7 Hill, 128-131.

Case vs. Roberts, Holt's V. P. ., 500.

The ground of this opinion, that an agent is not liable to suit with-
out a demand, is that the relation of principal and agent is not that of
debtor and creditor, but that of bailor and bailee, or of trustee and cestui
que trust.

MeDonough vs. Delasus et al, 10 Robinson’s LZouisiana, 481-487-488.
The form of the action furnishes a test,—it is indebitatus assumpsit
for money had and received.

If the plaintiffs had shown that the defendant did not loan the
money, but appropriated it at ouce to his own use, then probably a de-
mand might have been unnecessary ; but there was no such proof, and

the presumption of law is, as well as the fact, that the defendant did loan
the money, just as he agreed to do.

Tinally. A demand was necessary before a right of action acerued.
The demand proven was in July, 1860. The declaration avers that the
cause of action acerued to the testator in his life time, on or before the
1st of March, 1858. Therefore the proof varied from the allegation in
this respect, and the instrument in writing was not admissible in evidence
under the declaration, and the court should have rendered Jjudgment for
the defendant.

HERVEY, ANTHONY & GALT,
Attorneys for Appellant.
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