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ILLINOIS SUPREME COURT.

THIRD DIVISION.

APRIL TERM, A. D. 1859.

JAMES A. JOIINSON, )
vSs. Error to Cook Co. Com. Pleas Court.
THE JOLIET & CHICAGO R. R. CO.

¥

X

The plaintiff filed his declaration June 15, 1858, alleging the defendant on March
1, 1855, and on divers other days and times, ete., with force, ete., broke and entered
his close (describing it) and did the injuries stated.

General issue filed and withdrawn.

Tirst special plea filed and withdrawn after demurrer to first and second speeial

pleas.
Demurrer to both pleas sustained. Leave to amend second plea.

Second demurrer to second special plea overruled.  Judgment on demurrer for the
de['cn@mt.

The assignment of crrors are, that the court erred in overruling the demurrer to
the second special plea. 1. That said plea is bad and offers no defense to the action.
2. The act authorizing the proceeding which the plea attempts to set upin its defense,
is in conflict with the Constitution of this State, therefore void. 3. It is a land
stealing statute, if allowed to stand as a law of this State.

Second plea. Says, as to the breaking, entering the land and ejecting plaintiff
therefrom, and then and there itself, agents and servants, dug up and plowed large
ditches, branches and sloughs through said lot of land, and throwing up and erecting
thercon large mounds of carth and causeways, and filling up and depositing thereon
and over it large quantities of stone, iron, earth, wood and timber, then and there
erecting, laying down and building a railroad through and on the lot of land, and
running and causing to be run thercon and across said lot of land, divers and sundry
railroad cars and locomotives on divers and sundry times, to wit, daily and hourly
trains of cars. Said defendant, by leave, says actio non, because it says, that before -
and at the several times when, cte., it was and still is a corporation, under and by
virtue of its charter, approved 15th February, 1855, entitled, ete., whereby the de-
fendant was authorized and empowered to locate, make, construct, complete and
operate a railroad from the depot of the Chicago and Mississippi R. R. Co., at Joliet,
in Will county, to Chicago, in Cook county. And for this purpose said company are
authorized, upon the most eligible and proper route, and, as above directed, to lay
out their said railroad, wide enough for a single or double track, through the whole
length, and for the purpose of cuttings, embankments, stone and gravel, may take as
much land as may be necessary for the proper construction and security of said
railroad. '
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And it says, that by secction 3rd of said act it is provided, (setting it out,)
with the manner of locating and acquiring title to lands for its track, and in case of
disagreement the price to he ¢ fixed and recovered in the manner provided for taking
lands for the construction of public roads, canals, ete., as prescribed by the acts con-
cerning the right of way, approved March 3, 1845.”

And it says, that by section 12 of said act it is further provided as follows: ¢ That
when the lands of any femme covert, person under age, non compos menlis, or out
this State, shall be taken, in the construction of said railroad, as is provided by this
act, said corporation shall pay the amount that shall be awarded as due to said last
mentioned owners, respeetively, whenever the same shall be lawfully demanded, to-
gether with six per cent. interest per annum. That to ascertain the amount to be
paid to the persons named in this section, for lands taken for the uses of said corpora-
tion, it shall be the duty of the Governor of this State, upon notice given to him by
said corporation, to appoint three commissioners, to be persons not interested in the
malter to be determined by them, to determine the damages which the owner or owners
of the land shall, so entered upon by said corporation, has or have sustained by the
occupation of the same, and i shall be the duty of the commissioners, or a majority
of them, to deliver to said corporation a written statement of the award or awards
they shall make, with a description of the land appraised, fo be recorded by the cor-
poration, in the clerk’s office of the county in which the land so appraised shall be,
and then the said corporation shall be decmed to be seized and possessed of the fee
simple of all such lands as shall have been appraised by the said commissioners.”

And it says, the plaintiff “was at the several times of committing the sup-
posed trespasses 70l @ resident of this State, and the defendant having organized
under said act of the legislature, entered on the construction of the said road, and by
a pelition to the Governor of this State, obtained the appointment of three disin-
terested persons, to wit, on 6th Nov. 1847, to condemn the said piece or parcel of
land of said plaiutiﬂ', in his said declaration described, and to determine the damages
thereof to the said plaintiff, and the defendant says that the commissioners, to wit,
C. B. Farwell, Alexander Wolcott and Eli S. Prescott, did, on 11th Nov. 1857, under
and by virtue of said appointment [} not averred they were sworn] proceed to
condemn said piece or pareel of land or part thereof, to wit, sixty feet wide, that is,
thirty feet on each side of the centre line of said railroad as located and established,
assess said lot six and assess the damages of said plaintiff therefor, and did condemn
the same and assess the damages therefor at the sum of one dollar, which sum this
defendant was, at the date of said assessment, and since that time has been ready and
willing and able to pay to said plaintiff when the same should be demanded, and which
said sum with interest, to wit, two dollars, said defendant now brings here into court
and deposits the same for plaintift.

And it further says, said appraisers having delivered a copy of their award in the
premises to said defendant, with a deseription of the land appraised, the said defend-
ant caused the same to be recorded in the clerk’s office of Cook county, where said
piece or parcel of land is situated, to wit, on 29th June, 1858. And it says it broke
and entered said close, etc., for the purpose of causing such examination and surveys
to be made as might be necessary to ascertain and determine the most advantageous
route, ete., for the proper line, course and way whereon to construct its railroad, and
for the purpose of taking possession of and using so much of said close or piece of
Jand as might be necessary for the construction, maintenance and security of its said
railroad and the accommodations requisite and appertaining thereto, and did then and
there take possession of and use so much of said land, and of the earth and soil
thereof, as was indispensible for the purpose aforesaid, to wit, sixty feet in width,
that is, thirty feet on each side of the centre line of said railroad, as located and
established across said block six, and did then and there proceed to construct’its
said road and lay the track thereof acrossand upon said picce of land, and from thence
hitherto hath continued to keep and maintain its said railroad thercon,and to run and
cause to be run over the same, at divers times, its engines and trains of cars, as it
lawfully might ; which are the said several supposed trespasses,in the introductory
part of this plea alleged, and whereof plaintiff complains against said defendant, and
this it is ready to verify, wherefore it prays judgment, ete.”
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Johnson assigns for error, the overruling his demurrer to the second special plea
as amended, and the judgment thercon against him,

1st. Because the plea is insufficient, in not averring notice to him of their in-
tended proceeding to condemn the land, so that he might be heard thercin.  Laws of
1852, p. 146, sce. 3. Laws 1845,

2nd.  In not averring the commissioners were sworn. (ib.)

3rd. Their award was not filed in Zime, or in compliance with law.

4th. Neither the report or plea describes the quantity of land taken, or its
boundary.

1. The owner must have nofice. Pierce on R. R. Law, 218. Smith’s Com. 42T7.

When special laws fail to give full directions, must comply with the general statute
on the same subject.

The owner stands afar off and unprotected ; is stripped of his property without
his consent, without a hearing, and without notice, without the intervention of a jury,
and without a fair equivalent for his property. Is this the sacred, constitutional right
of property ? In what does it differ from the mandate of an Asiatic prince? :

Proceedings must strictly pursue the power given, or they are void. 1 Scam. 323 ;
4 Wheat. T7.

Here the award was not filed till after suit; as the pleadings chow in the record.
Never heard of till just before plea filed.

Private property cannot be taken without nolice to the owners, whether the law
directs it or not. 15 Wend. R. 374; 15 John. R. 537.

)

Order or judgment without notice, is void. 11 Ill. 667%14 Mass. R. 222, ¥, ;
The statute gives us no remedy but common law. 1 Marsh. 247, 350.

Void for fraud by evasion of law. 1 John. R. 424, Juckson v. Johnson.

II. POINT.

That the 12th section of the statute of Feb. 15,1855, relied on in said plea, is in
violation of the first section of the 10th Article of the Constitution of this State,
which declares that corporations ¢ may be formed under general laws, but shall not
be created by special acts, except in cases where in the judgment of the General As-
sembly the objects of the corporation cannot be entertained under general laws.”

This is either a limitation of power or not. It may bea case like this, viz: ¢ You
shall not do wrong unless you choose to do it.”” That is an absurdity. The section
either means something or nothing. It means, as I suppose it does, that corporations
must exist under general laws, unless the legislature states, by way of recital of the
facts, as reasons why, in its opinion, the object cannot be attained under general law
existing for the same purpose.

The first legislature under this constitution passed a general railway law, approved
Nov. 5, 1849, with full powers to acquire the right of way, ete. It was amended in
1852. No reason is assigned and none existed, why the Joliet road could not have
come in under these laws, except the “object” be land stealing, or otherwise fraud-
ulently obtaining the right of way for nothing. No other apparent reason exists for
the 12th section.

III, POINT.

The 12th section of said statute is in conflict with the 6th section of the 13th A~
ticle of the Constitution, which declares, ¢ That the right of trial by jury shal remain
inviolate, and shall extend to all cases at law, without rvegard to the amount in con-
troversy.”
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The question then occurs, was the proceeding in question a érial, or was it a tal'(ing
private property sceretly, by ex parte proceeding, without trial and condemnalion?
It will be observed the words of the constitution differs from those of any other State
constitution. This right “shall extend to all cases at law.” The condemnation was 2
proceeding at law, under the law, a case at law, and is directly within the letter and
spirit of the law of the land. The constitution of New York says this may be done
by a jury or three commissioners.

IV. POINT.

That the 12th section of said act is in conflict with the 8th and 11th scctions of
said Article XIIT of said constitution, which ordains, that no {reeman shall be dis-
seized of his frechold, or in any manner deprived of his property but by the judg-
ment of his peers, “or the law of the land,” Nor ¢ without just compensation being
made to him.”

The constitution of New York authorizes the appointment of three or more com-
missioners to assess damages. Hence the appointment of commissioners by the Gov-
ernor of that State was held valid.

The words “ by the law of the land,” mecan, “ by due course and process of law,”
and not a * statute passed to work a wrong.” 4 Hill (N.Y.) R. 145.

In 18 Wend. R. 17. Held that the owner, whose property was taken withont his
assent, was not bound to trust to the solvency of a corporation, for such compensa-
tion. Payment was a condilion precedent by the constitution, before the company had

a right to enter and appropriate the land for railway purposes. Smith’s Com. p,
476, sec. 323.

The constitution of Miss. is explicit: ¢“The compensation shall be first made.”
Ours is the same in substance,  being made lo him.” See Smith’s Com. sec. 824,
8 How. (Miss.) R. 240, where the act was declared unconstitutional. Such ¢ pay-
ment must precede the seizure.”

Justice Bronson (4 Hill, 145,) says, ¢ The words, ¢ by the law of the land,” as
here used, do not mean a statute passed for the purpose of working a wrong. That
construction would render the restriction absolutely nugatory, and turn that part of
the constitution into mere nonsense. Equivalent to saying “you shall not do wrong:,
unless you choose o do it.” The section is from Magna Charta. Lord CoxE, in his
Com. upon this statute, says these words ¢ by the law of the laad,” mean, ¢ by the
due course and process of law,” which he afterwards explains to be, ¢ by indictment
or presentment of good and lawlul men, when such deeds be done in due manner,
or by writ original of the common law.” [And authorities there cited.] ¢ A #rial
must be had according to the cowrse of the common law. It must be ascertained
Jjudictally, that he had forfeited his privileges, or that some one else has a superior
title to the property he possesses, before cither can be taken from him. It cannot be
done by mere legislation.” And upon due mnolice, of course, to the owner of the
land, that he may be heard thereon, and that a ¢riel may be had, and the owner have
the right to prove the value of his property,and the damages he will sustain by reason
of the appropriation thereof. This was not dllowed to him ; although he, by notice
through his agent in Chicago, offered to the company to attend to the matter at any

timo, if they should determine to locate the road on that land, which was worth
$3,000 per acre.

Wherefore this court is asked to reverse this judgment, cte.
B. S. MORRIS,

For Plaintifl’ in Error.
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ILLINOIS SUPREME COURT.

THIRD DIVISION.

APRIL TERM, A. D. 1859.

JAMES A. JOIINSON, !
vs. Error to Coolk Co. Com. Pleas Court.
THE JOLIET & CHICAGO R. R. CO.

The plaintiff filed his declaration June 15, 1858, alleging the defendant on March
1, 1855, and on divers other days and times, cte., with force, ete., broke and entered
his close (describing it) and did the injuries stated.

General issue filed and withdrawn.

First special plea filed and withdrawn after demurrer to first and second special

pleas.
Demurrer to both pleas sustained. Leave to amend second plea.

Second demurrer to second special plea overruled. Judgment on demurrer for the
defendant.

The assignment of errors are,- that the court erred in overruling the demurrer to
the second special plea. 1. That said plea is bad and offers no defense to the action.
2. The act authorizing the proceeding which the plea attempts to set upin its defense,
is in conflict with the Constitution of this State, therefore void. 3. It is a land
stealing statute, if allowed to stand as a law of this State.

Second plea. Says, as to the breaking, entering the land and ejecting plaintiff
therefrom, and then and there itself, agents and servants, dug up and plowed large
ditches, branches and sloughs through said lot of land, and throwing up and erccting
thercon large mounds of carth and causeways, and filling up and depositing thereon
and over it large quantities of stone, iron, earth, wood and timber, then and there
erecting, laying down and building a railroad through and on the lot of land, and
running and causing to be run thereon and across said lot of land, divers and sundry
railroad cars and locomotives on divers and sundry times, to wit, daily and hourly
trains of cars. Said defendant, by leave, says actio non, because it says, that before
and at the several times when, cte., it was and still is a corporation, under and by
virtue of its charter, approved 15th February, 1855, entitled, ete., whereby the de-
fendant was authorized and empowered to locate, make, construct, complete and
operate a railroad from the depot of the Chicago and Mississippi R. R. Co., at Joliet,
in Will county, to Chicago, in Cook county. And for this purpose said company are
authorized, upon the most eligible and proper route, and, as above directed, to lay
out their said railroad, wide enough for a single or double {rack, through the whole
length, and for the purpose of cuttings, embankments, stone and gravel, may take as
much land as may be necessary for the proper construction and security of said

railroad.
13
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And it says, that by section 8rd of said act it is provided, (setting it out,)
with the manner of locating and acquiring title to lands for its track, and in case of
disagreement the price to be ¢ fixed and recovered in the manner provided for taking
lands for the construction of public roads, canals, etc., as prescribed by the acts con-
cerning the right of way, approved March 3, 1845.”

And it says, that by section 12 of said act it is further provided as follows: ¢ That
when the lands of any jfemme covert, person under age, non compos mentis, or out
this State, shall be taken, in the construction of said railvoad, as is provided by this
act, said corporation shall pay the amount that shall be awarded as due to said last
mentioned owners, respectively, whenever the same shall be lawfully demanded, to-
gether with six per cent. interest per annum. That to ascertain the amount to be
paid to the persons named in this section, for lands taken for the uses of said corpora-
tion, it shall be the duty of the Governor of this State, upon notice given to him by
said corporation, to appoint three commissioners, to be persons not inlerested in the
matter to be determined by them, to determine the damages which the owner or owners
of the land shall, so entered upon by said corporation, kas or Lave sustained by the
occupation of the same, and 7¢ shall be the duty of the commissioners, or a majority
of them, to deliver to said corporation a written statement of the award or awards
they shall make, with a description of the land appraised, fo be recorded by the cor-
poration, in the clerk’s office of the county in which the land so appraised shall be,
and then the said corporation shall be deemed to be seized and possessed of the fee
simple of all such lands as shall have been appraised by the said commissioners.”

And it says, the plaintiff “was at the several times of committing the sup-
posed trespasses not @ resident of this State, and the defendant having organized
under said act of the legislature, entered on the construction of the said road, and by
a petition to the Governor of this State, obtained the appointment of three disin-
terested persons, to wit, on G/h Nov. 1847, to condemn the said piece or parcel of
land of said plaintiff, in his said declaration described, and to determine the damages
thereof to the said plaintiff, and the defendant says that the commissioners, to wit,
C. B. Farwell, Alexander Wolcott and Eli S. Prescott, did, on 11th Nov. 1857, under
and by virtue of said appointment [K&F™ not averred they were sworn] proceed to
condemn said piece or parcel of land or part thereof, to wit, sixty feet wide, that is,
thirty feet on each side of the centre line of said railroad as located and established,
assess said lot six and assess the damages of said plaintiff therefor, and did condemn
the same and assess the damages therefor at the sum of one dollar, which sum this
defendant was, at the dale of said assessment, and since that time has been ready and
willing and able to pay to said plaintiff when the same should be demanded, and which
said sum with interest, to wit, two dollars, said defendant now l')rings here into court
and deposits the same for plaintiff.

And it further says, said appraisers having delivered a copy of their award in the
premises to said defendant, with a deseription of the land appraised, the said defend-
ant caused the same to be recorded in the clerk’s office of Cook county, where said
piece or parcel of land is situated, to wit, on 29th June, 1858. And it says it broke
and entered said close, etc., for the purpose of causing such examination and surveys
to be made as might be necessary to ascertain and determine the most advantageous
route, ete., for the proper line, course and way whereon to construct its railroad, and
for the purpose of taking possession of and using so much of said close or piece of
land as might be necessary for the construction, maintenance and security of its said
railroad and the accommodations requisite and appertaining thereto, and did then and
there take possession of and use so much of said land, and of the earth and soil
there‘ot, a§ was 1nd15pensxbl€> for the purpose aforesaid, to wit, sixty feet in width,
that is, thirty feet on each side of the centre line of said railroad, as located and
established across said block six, and did then and there proceed to construct its
said road and lay the track thercof across and upon said piece of land, and from thence
lutherio Iﬁath contmueld to keep and'mamt:}m 1ts.said railroad thercon, and to run and
;:au?‘eno ¢ rlun OVCII.th same, at _dlvers times, its engines and trains of cars, as it
awfully might ; w lich are the said sevcl.'al'supposcd trespasses, in the introductory
part of this plea alleged, and whereof plaintiff complains against said defendant and
this it is ready to verify, wherefore it prays judgment, cte.” 5
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Johnson assigns for crror, the overruling his demurrer to the second special plea
as amended, and the judgment thercon againsi him.

1st. Because the plea is insufficient, in not averring motice to him of their in-
tended proceeding to condemn the land, so that he might be heard thercin. Laws of
1852, p. 146,sec. 8. Laws 1845.

ond. In not averring the commissioners were sworn. (ib.)

3rd. Their award was not filed in Zime, or in compliance with law.

4th. Neither the report or plea describes the quantity of land taken, or its
boundary.

1. The owner must have notice. Pierce on R. R. Law, 213. Smith’s Com. 427.

When special laws fail to give full directions, must comply with the gencral statute
on the same subject.

The owner stands afar off and unprotected ; is stripped of his property without
his consent, without a hearing, and without notice, without the intervention of a jury,

- and without a fair equivalent for his property. Is this the sacred, constitutional right

of property ? In what does it differ from the mandate of an Asialic prince?

Proceedings must strictly pursue the power given, or they are void. 1 Scam. 323;
4 Wheat. T7.

Here the award was not filed till after suit; as the pleadings show in the record.
Never heard of till just before plea filed.

Private property cannot be taken without nolice to the owners, whether the law
directs it or not. 15 Wend. R. 874; 15 John. R. 537.

Order ov judgment without notice, is void. 11 TIl. 60. 14 Mass. R. 222.

The statute gives «s no remedy but common law. 1 Marsh. 247, 350.

Void for fraud by evasion of law. 1 John. R. 424, Juckson v. Johnson.

II. POINT.

That the 12th section of the statute of Feb. 15,1855, relied on in said plea, is in
violation of the first section of the 10th Article of the Constitution of this State,
which declares that corporations ¢ may be formed under general laws, but shall not
be created by special acts, except in cases where in the judgment of the General As-
sembly the objects of the covporation cannot be entertained under general laws.”

This is either a limitation of power or not. Tt may bea case like this, viz: ¢ You
shall not do wrong unless you choose to do it.” That is an absurdity. The section
cither means something or nothing. It means, as I suppose it does, that corporations
must exist under general laws, unless the legislature states, by way of recital of the
facts, as reasons why, in its opinion, the object cannot be attained under general law

existing for the same purpose.

The first legislature under this constitution passed a general railway law, approved
Nov. 5, 1849, with full powers to acquire the right of way, ete. It was amended in
1852. No reason is assigned and none existed, why the Jolict road could not have
come in under these laws, except the “object” be land stealing, or otherwise fraud-
ulently obtaining the right of way for nothing. No other apparent reason exists for

the 12th section.

I1I. POINT.

The 12th scction of said statute is in conflict with the 6th section of the 13th A~
ticle of the Constitution, which declaves, ¢ That the right of trial by jury shall remain
inviolate, and shall extend to all cases al law, without regard to the amount in con-
troversy.”
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The question then occurs, was the proceeding in question a ¢rial, or was it a taking
private property secretly, by ex parte proceeding, wiihout trial_and condemnation?
It will be observed the words of the constitution differs from those of any other State
constitution. This 2ight ¢ shall extend to all cases at law.” The condemnation was a
proceeding at law, under the law, a case at law, and is directly within the letter and
spirit of the law of the land. The constitution of New York says this may be done
by a jury or three commissioners.

IV. POINT.

That the 12th section of said act is in conflict with the 8th and 11th scctions of
said Article XIIT of said constitution, which ordains, that no freeman shall be dis-
seized of his frechold, or in any manner deprived of his property but by the judg-
ment of his peers, “or the law of the land,” Nor “ without Just compensation being
made to him.”

The constitution of New York authorizes the appointment of three or more com-
missioners to assess damages. Hence the appointment of commissioners by the Gov-
ernor of that State was held valid.

The words “by the law of the land,” mean, “ by due course and process of law,”
and not a “ statule passed to work a wrong.” 4 Hill (N.Y.) R. 145.

In 18 Wend. R. 17. Held that the owner, whose property was taken withont his
assent, was not bound to trust to the solvency of a corporation, for such compensa-
tion. Payment was a condition precedent by the constitution, before the company had

a right to enter and appropriate the land for railway purposes. Smith’s Com. P.
476, sec. 323,

The constitution of Miss. is explicit: “The compensation shall be first made.”
Ours is the same in substance,  being made to him.” See Smith’s Com. sec. 324.
3 How. (Miss.) R. 240, where the .act was declared unconstitutional. Such ¢ pay-
ment must precede the seizure.”

‘

Justice Bronsox (4 Hill, 145,) says, “The words, “ by the law of the land,” as
here used, do not mean a statute passed for the purpose of working a wrong. That
construction would render the restriction absolutely nugatory, and turn that part of
the constitution into mere nonsense. Equivalent to saying “you shall not do wrong,
unless you choose to do it.” The section is from Magna Charta. Lord Coke, in his
Com. upon this statute, says these words by the law of the laad,” mean, * by the
due course and process of law,” which he afterwards explains to be, by indictment
or presentment of good and lawful men, when such deeds be done in due manner,
or by writ original of the common law.” [And authorities there cited.] ¢ A ¢rial
must be had according to the course of the common law. Tt must be ascertained
Judicially, that he had forfeited his privileges, or that some one else has a superior
title to the property he possesses, before either can be taken from him. It cannot be
done by mere legislation.” And upon due notice, of course, to thc owner of the
land, that he may be heard thercon, and that a ¢rial may be had, and the owner have
the 7ight to prove the value of his property,and the damages he will sustain by reason
of the appropriation thereof. This was not allowed to him ; although he, by notice
through his agent in Chicago, offered to the company to attend to the matter at any
time, if they should determine to locate the road on that land, which was worth
$3,000 per acre.

Whercfore this court is asked to reverse this judgment, cte.

“B. S. MORRIS,

For Plaintift in Error.
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