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SUPREME COURT OF ILLINOIS.

Tammp Graxp Diviston, APRIL Tera, 1863.

FREDERICK FAWCETT, et dl.,

PrarxTipes IN ERROR.

V8.

WILLIAM OSBORN, e. al.,

DEFESDANTS IN ERROR.

Appeal to Superior Court of Chicago.

—_—————————

REPLY TO THE POINTS AND ARGUMENT OF COUNSEL FOR
DEFENDANTS IN ERROR.

The facts of this case, excepting those relating to the particular
claims of the defendants in error, as purchasers of the leather in
controversy, have already been before this court, in the case of
Stevens vs. Fawcett et al., reported in the 24th IIl, at page 484;
and it will not be necessary to do more than call the attention of the
court to them in a very general manner. Both the general facts of

that case, and the particular facts of this, are embraced in the fol-
lowing statement :

In August, 1855, the plaintiffs were large dealers in hides and
leather in New York City : Walter H. and Fletcher Stevens (firm
of W. H. & F. Stevens), were tanners at Stevensville, Sullivan Co.,
N. Y. On the 7th of August, 1855, the plaintiffs (Faweett, Isham
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w. H. & F. Stevens, respecting the

tanning of hides at their tannery, for the p]a.mtlﬁs, f;n: dthe suc(;:e:a]d-
ing three years. The plaintiffs were to furn.lsh ienhices, an‘ ?e
STayensiciontoftant thamiiike ‘workmzmpke manner, and return
the leather to the plaintiffs in New York qltj.' ; clear of expense for
transportation. For thess servicss, the plaintiffs agreed to pay the
Stevens five cents per pound for the leather so tanne'd ‘and returned.
The contract also contained a provision that plaintiffs should take
all the risks of sales on credit: that upon the sale of the leather
manufactured from each invoice of hides, the plaintiffs should de-
duct the cost of the hides, the money paid or payable for tanning,
and a few other items of expense, and that the balance or difference
should be divided between the parties. (See Abs. pp. 8 and 4, for con-
tract in full). The plaintiffs furnished the Stevens with 18,815
hides to be tanned under this contract, between the date of it and
16th September, 1856, of which they received back from the Ste-
vens, manufactured into leather, about 16,000 sides, equal to 8,000
hides. About 15,000 sides of the leather, as the testimony shows,
were privately, and surreptitiously, and under false and assumed
names, taken away from the tannery, without the usnal and cns-
tomary marks upon it, by Iletcher Stevens, and sold and disposed
of by him for his own benefit. The two thousand sides in contro-
versy in this suit were sold to the defendant by his agent in Chi-
cago, whose real name was Wi, H. Stanton, but who was only
known to the defendant by the false and assumed name of L. L.
Stratton. The defendant never knew or heard of the plaintiffs or
of W.H. & F. Stevens, and purchased and paid for the leather
without any actual notice or knowledge of the cireumstances above
stated. The plaintiffs demanded the Jeather of the defendants, and
up{)n their refusal to deliver it brought this action to recover its
value.

& Co.,) made a contract with

The material pm‘l:.of the law and factg of this case, as we regard
them, has been concisely presented to the court in the brief already
filed on behalf of the plaintiffs in erpor Byt as the defendants’

spunsel, Tuihsibrief: and aIEEEE presented by them, have under-
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taken to revive the old issue of a partnership under the contract
between the plaintiffs and W. L. & T. Stevens, it may be proper
for us to notice it, if for no other purpose than to repel the pre-
sumption of acquiescence in their views upon that subject. In fact,
there is no ground for the defendants to s.tand upon in this case,
except the ground of partnership, and a right, resulting by impli-
cation of law, in Fletcher Stevens to sell the leather by virtue of
such partnership ; for it is too much to be claimed, at this day, be-
fore any intelligent court, that a mere naked possession of per-
sonal property in the vendor is sufficient to give the purchaser from
him a good title as against the real owner. Possession of personal
property, it is true, is prima facie evidence of ownership—so held
by this court, so held by all courts; but all prima facie evidence
merely is liable to be rebutted ; and this is the distinction between
prima facic evidence and evidence which concludes or estops the
party. The one may always be set aside or overcome by the facts,
the other never can. This distinction the counsel for defendants
seem to have wholly overlooked. Pursuing this branch of the case
a little farther, before taking up the question of partnership, we
may as well treat the defendants’ points in their order. And first
defendants’ counsel say : “ We may safely claim that their (defend-
“ ants’) title rests on the bona fides of their purchase,” &c. ¢ Be-
¢ cause the original owners placed their property in the hands of
¢ another person, under such circumstances, or in such a manner,
¢ that the law implies a right and power on the part of that person
“to make a valid sale thereof (to a bona fide purchaser without
“ notice), although between himselt and the original owner no such
“ right existed.”

The objection tdethis position is two-fold: 1st. The circumstan-
ces from which the law implies a right and power of sale on the
_part of the Stevens, are entirely wanting. 2d. Even if such cir-
cumstances existed, the defendants bought without any knowledge
or notice of them, and therefore cannot be protected by them.
Leaving out of the account the contract, of which the defendants
had no notice, and there was a mere bailment of the hides and
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every case where the owner of
an artisan for repair or improve-
ment by his labor and skill. Is it the law in this State that the man
to whom A. loans his horse for a zide, or With whom he leaves it to
be pastured, can sell it, and give 2 good title, as against A.', to a
third party, who will purchase relying solely on the possession of

the vendor ?

leather, precisely such as exists it
) P Y
personal property leaves it with

We have examined carefully the two cases, 77 Bing., 543, and 15
Pick., 71, cited by the counsel, in connection with the above pro-
position ; and if there is any analogy between them and the case
at bar, we have failed to appreciate it. In the first case, the plain-
tiffs recovered, in trover, the value of goods obtained from them
frandulently by the agent of the defendants ; and in the other case,
a sale of personal property, made by the plaintiffs’ agent, was sus-
tained by the court, and the plaintiffs failed in their action to re-
cover it. Both cases were properly decided, without doubt; and
state the law applicable to the facts found by the courts. But how
they help the defendants’ case, is not so easily understood.

Again, the counsel say that, “ the defendants are entitled to hold
« the property as against the true original owner, in this case, be-
« cause the case at bar falls within that large class of cases where,
¢« though the title of the vendor may have been obtained by fraud-
“ ulent means, yet he can make a valid sale of the goods to a bona
¢ fide purchaser, for a valuable consideration, so as to deprive the
“ original owner of his power to reclaim them.” Notso! Before
the law of “that large class of cases” applies, the defendants mus?
show that the Stevens, or Fleloher Stevens, in some way, acquired
the title to the leather in controversy, This court has decided, in
the case of Stevens vs. Fawcett et al., above referred to, that the
title of the hides and leather remained in the plaintiffs—the Stevens
not even having a lien upon them, When and how did the plain- -
tiffs lose that title? Certainly, not whilst it remained in the Ste-
vens’ possession at the tannery; nor by the thievish acts of Fletch-
er Ste vens, in carrying it away without their knowledge or consent
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This 4s tho case where the vendor has notitle; the defendants’
counsel to the contrary notwithstanding. And the exclusive pos-
gession by Fletcher Stevens was obtained by an act or acts so near-
ly amounting to a felony, that the difference may be safely disre-
garded. The counsels’ brief, on this part of the case, assumes that
certain facts are established, against the whole record; and then
cites authoritics to fit the assumed state of facts. Withoat expos-
ing, in detail, the want of application of the numerous cases refer-
red to on page 4 of their brief, it may be sufficient to point out the
difference between this case and the cases from which quotations
are made on that and the succeeding pages.

Root vs. French, 13 Wendell, 570, stands first ; and the law laid
down by the court, in that case, is conceded to be good. The facts
were these: Root sold goods to one Jenkins; who, in three days
afterwards, turned them over to the defendant, French, to indem-
nify him against liability as endorser for Jenkins. Root replevied
the goods ; and, on the trial, “proved the purchase by Jenkins
¢ fraudulent—being made on the eve of bankruptey.” The gues-
tion in the case was: Whether French, under the circumstances,
could be considered a bona fide purchaser. The court held that he
was not ; and the judgment below, in favor of French, was rever-
sed. But, in commenting on the case, Ch. J. SAvAGE says (p. 572):
¢ Possession of personal property is préma facic evidence of pro-
¢ perty. This is a general rule to which there are some exceptions
¢ also. The bona fide purchaser, therefore, is justified in considering
“ the fraudulent vendor the true owner,” etc. This is the exact
difference between a title fraudulently obtained, and no title what-
ever. The bona fide purchaser is justified in treating the person
who has acquired a title by fraudulent means as the true owner;
but not the person who has no title at qll. In the one case, the
owner has delivered the goods with the intention of selling them ;
and if he does not disaftirm the sale on account of the fraud, the
title of the vendee is good, as against him, even. He gave the pos-
session, and the title with the possession. But when did Stevens,
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itle to the leather sold by him
attempt, otherwise than by
e reason of the authority

by fraud or otherwise, acquire the t
to the defendants? The counsel do 1ok
assertion, to bring their case within th
cited. '

3 Ill., 610, is the strongest
under the facts of this
ed, and a

The case of Jennings vs. Gage et- al., 1
possible authority against the defendants,
case; and the principle announced in it must be overr.ul pnd.
principle new to the books and the profession established in its
place, or this part of the defendants’ case must give way. At page
614, the court, after stating the general doctrine, that when one of
two innocent parties must suffer by the fraud of a third party, the
loss should fall upon him who has enabled the third party to com-
mit the fraud, says: “This is unquestionably. the law, when the
owners, with the intention of sale, have voluntarily parted with the
possession of the goods, and clothed the vender with the indicia of
ownership, though under such circumstances as would authorize a
recession of the sale, and a recovery of the goods, as against the
vendee. But this principle does does not apply to sales upon con-
dition, and when the original owner has never consented to the trans-
Jer of the property.” “ It is a universal and fundamental principle
of the law of personal property, that no man can be divested of <t
without his consent.”’ . . 5

The law announced in this quotation is too well settled, and too
well established, to be lightly overturned ; and the question is again
pertinent, when did the plaintiffs, Fawcett, Isham & Co., part or
consent to part with their title to the leather in controversy ?

The case of Ketchum vs. Watson, 24 111., 591, is entirely different,
and rests upon an entirely different principle. Inthat case, Watson
sold the horse in dispute to one Outlaw, for $80; took Outlaw’s
note for the price, and delivered the horse to him. This made Out-
law’s title perfect. Subsequently, Outlaw not beine able to pay
his note, it was agreed that the sale should be 1-escind?3d ; that Wat-
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son should destroy the note, but ()}lﬂilW should keep the horse :
and if he paid the $80 in a certain time, should own him, otherwise
he should belong to Watson ; and in the meantime the horse wag
levied on as Outlaw’s property, under an execution in tayor of
Ketchum. Watson claimed the horse, and the case originated in a
trial of the right of property, before a justice, under the statute,
On the trial in the Circuit Court, judgment was given for Watson,
which was reversed in this court, because “the re-sale by Outlaw to
Watson, was not perfected by delivery, nor was there any change
of possession. The title, therefore, did mot pass.” This is sound
law, concisely stated ; but where are the facts which make it appli-
cable to the case at bar?

We certainly think the counsel were not aware of the broad and
unqualified language used by them in reference to the case of Zob-
erts vs. Haskell, 20 Il1., 59, where they say that, in that case, “pos-
session of personal property is again held to be evidence of owner-
ship, for all purposes” If by evidence they mean conclusive
evidence (and in any other view the position has very little force),
the statement is a flagrant perversion of the facts and law of that
case, as set forth in the opinion of the court. The counsel’s refer-
ence is to page 65, which contains two instructions asked for, but
refused, in the lower court, and which this court say should have
been given to the jury. The substance of the first is, that posses-
sion of personal property is presumptive evidence of title in the
party having possession ; and unless the proof shows that some
other person owns it, the presumption is, that it really belongs to the
party in possession. This is a clear recognition of the doctrine
claimed by us, that the prima facia evidence ot ownership, result-
ing from the possession of personal property, may be rebutted and
overcome. The second instruction, so far as it has any application
to the case at bar, is not materially different. Andneither of them,
nor any intimation, in the opinion of the conrt, in any manuer, jus-
tify the sweeping assertion, subversive of all law, indulged in by
the counsel for the defendants.
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With these remarks, in addition to what IlZ.lS 1.)een z'suggested in
the brief for the plaintiffs, already filed, we dismiss this brzfnch of
the case, at least until we come to consider particularly the instruc-
tions given by the court, and will, as briefly as we can, consider the
question of partnership presented by the defendants’ counsel.

IT.

It is useless in this case to enter into much discussion upon the
properties and elements of a co-partnership, but we wish in the
outset to call the attention of the court to a very plain and reason-
able distinction between things or relations, which are, upon this
subject, often confounded; and these are: a partnership in fact, and
a liability or power as a partner in a particular case. An illustra-
tion will best explain our meaning. In a general partnership in
fact, each partner is clothed with authority to act for all, and is
liable for all the debts in the cowrse of the joint business. And all
this is by virtue of the partnership actually existing. But suppose
A and B to have in fact no business connection with each other
whatever, but being together they meet with O; and A, in the
presence and hearing of B, represents to C that B is his partner,
which B does not deny, in the trade in which he is engaged under
his own name ; and upon the strength of that representation acqui-
esced in by B, C sells goods to A adapted to his trade. Does this
make A and B partners? Notatall. It is true that C may sue A
and B together as partners for the value of the goods sold under
such representations, and both A and B will be estopped from deny-
ing the allegation of partnership in that particular case, but beyond
that particular case the relations of the parties are not changed,
and notwithstanding their liability as partners in the case supposed,
it is not proper, nor is it a correct use of legal language to speak of
them as partners. That this is so, will be evident from another
case. Suppose that after the purchage of G, A goes to D, who has
never heard of B in any way, and purchases of him a lot of goods




e

9

cxactly similar to those purchased of C- D sells bis goods entirely
on the credit of A. Can B be held for th.e goods purchased of D as
well as for those purchased of C? Certainly not; because in the
case of D’s sale there is no estoppal upon B to prevent his showing
the exact relations in fact between him and A. This is a familiar
doctrine. If D should sue A and B as partners for the value of
the goods sold to A, he might use the representations to C as evi-
dence of a partnership in fact, but it would be liable to be rebutted
and overcome by counter-proof, for the reason that D did not act
upon that or any similar representation, and it was his business to
know the fact as it really existed. The case supposed is one of
purchase; let us now take a case of sale. A and B standing to-
gether in A’s store, B says to C, in the presence and hearing of
A, that he is a part owner and partner with A in the stock of goods
and offers them for sale; and A not objecting, C concludes a pur-
chase of the stock from B, and pays over the price agreed upon, and
takes a bill of sale of the goods, all in the presence of A, and with
a silent assent from him. The sale is good, and because C acted
on the faith of representations made with A’s knowledge and with-
out contradiction from him, he is estopped from disputing the truth
of those representations; but if B, without the knowledge or con-
sent of A, should offer the stock to C, and C should act upon B’s
statement alone, and make the purchase and payment, doing the
whole business with B upon his claim of a partnership without A’s
being in any manner informed. of it, it will not be prétended that
this sale would divest A’s title to the goods, or give C any interest
in them as against A. The principle which we wish to evolve from
these illustrations, which might be put in a thousand forms with the
same result, is this: That in case of a partnership in fact, the
powers and liabilities of the several partners rest upon and attach
to the relation itself, no matter whether it is known or not known
to the parties dealing with the firm. Hence, a silent partner, being
a partner in fact, when discovered, is always held liable for the part-
nership debts, although not known to the creditor at the time the
debt was contracted—but, that parties may make themselves liable
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es from denying a partnership,
where no such relation in fact exists; and that the party who alleges

. . J ] ¥ i ‘. o
a partnership, either for the purpose pUSTECO¥EIINS * d?bt’, -
o show either a partnership in fact,

as partners, and estop themsel

making good a sale, is bound t ,
which is always sufficient, or that he acted upon such xapt esenta-
arties in the particular case

tions, statements or facts as estop the P ¢
This doctrine is sub-

from showing that no partnership did exist.
stantially Iaid down in notes to Waugh vs. Carver in respect to a
nominal partnership. (See Smith’s Leading Cons., vol. 1, page
729, and cases cited.)

Applying this doctrine to the case at bar and it secms to us that
the facts fall far short of establishing the claim of the defendante.
This court, in the case of Stevens vs. Llawcett et al., has held, and
properly without doubt, that a provision added to this contract that
it should not create a partnemship between the plaintiffs and the
Stevens would have been valid, and further, that if inserted it would
have added nothing to the contract, as the same intention is plainly
expressed as the contract now stands. We say then upon the
authority of this court, that there was no partnership in fact be-
tween the parties. This being so, before the defendants can claim
that they are protected by the sale of the leather to them, as dona
Jide purchasers, by Stevens, they must show that they acted in making
the purchase upon the faith of representations or acts of the plain-
tiffs indicating a partnership, and .estopping the plaintiffs from
denying it. This they utterly fail to do, for the record shows that
they had no knowledge of the plaintiffs, and dealt with perfect
strangers. Admit, and it must be admitted, that there was no part-
nership in fact between the plaintiffs and the Stevens, and the
defendants’ case is hopelessly defective in not showing any facts or
circumstances tending to induce in them a belief that there was a
partnership.
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Irf.

There is apparently an inconsistency or disagreement between
the real principle upon which the court decided the case of Stevens
vs. Fawcett et al., and a remark of the learned Chief Justice in the
carly part of the opinion. The principle of the case is well stated
at page 488, in these words: ¢ This arrangement was, manifestly,
“Dbut a mode adopted for part payment for the work to be per-
¢« formed.” The remark alluded to is on page 486, and is to the
effect that the clause of the contract, relating to the division be-
tween the parties of the difference between two aggregate suIms,
denominated in the contract ¢ profit or loss” and ‘“gain or loss,”
constituted @ partnership in the profit and loss. It will, of course,
be conceded that the remark was unneccessary to the decision of that
case ; -that whether there was a partnership in the profit and loss, if
there can be any such thing in fact, or not, was wholly immaterial
in that case. The remark will therefore be regarded, not as a de-
cision of the Court, but rather as a dictum, which will be considered
controlling only in case it should be found, on more careful exami-
nation, to be well sustained upon principle and authority.

Before considering whether a partnership in the profit and loss
is created by the contract before the court, it may be well to
ascertain, if possible, what the terms themselves import—how they
have been used by text-writers and jurists, and whether a partner-
ship in the profits and losses of an enterprise is not of itself an
ideality merely. We have the authority of Professor Parsons, of
Cambridge Law School, for saying that there is no such thing as a
partnership in the profits and losses of a business merely ; and al-
though we find the phrase in use in the books, it is certain that it
conveys no very definite notion of the relation intended to be
described in it. We do not think the question of sufficient impor-
tance in this case to attempt an analysis of the texts and cases in
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which the phrase is used, but we will venture this statement, appli-
cable to all the authorities on the subject, that wherever the phrase
¢t partnership in the profit and Joss” has been used with any mean-
ing, it has been used in the absence of a better one as & test of a
partnership in fact or by implication of law, and not as indicating
any distinct and definite arrangement or relation between the par-
ties. Partnership in profit and loss in any other view isan absurdity.
‘We understand very readily what is meant by a “sharing in profit
and loss,” and by a “ community of profit and loss,” but neither of
these terms are used to describe the relations of parties, but merely
as incidents to, or tests by which to determine their relations. Do
the words “partnership in profit and loss” import anything more?
Again we assert that in all cases where the words ¢ partnership in
profit and loss” are used intelligently as descriptive of the relation
existing between parties, a partnership in fact or by implication of
law is held to exist, either in respect to the subject matter of the
contract or the business transacted under it, of which the sharing
in profit and loss, or * partnership in profit and loss,”
trolling test or criterion. We venture, therefore, to suggest that the
phrase ¢ partnership in profit and loss” means simply a sharing in
profit and loss, which may or may not, according to other circum-
stances surrounding the case, determine the question of partnership
between the parties. The case put by the court in Stevens vs.
Faweett et al., at page 487, well illustrates this view, and shows the
inaccuracy of calling a_joint or common interest in a result a part-
nership in any sense.

was a con-

As above remarked, we do not deem it material whether or not
there may be such a business relation in fact, as a mere ¢ partner-
« ghip in profit and loss.” Suppose there can be, does the contract
under consideration establish it between the plaintiffs and the Ste-
vens? We say, no. A partnership in profit and loss, if the thing
is possible and real, must, in the absence of special restrictions,
possess, in respect to the subject matter of it, the usual forms and
incidents of other partnerships; and one of the incidents connected
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with a partnership, is a power in encl.l czf the partners .to gell and
dispose of the subject matter of the ‘]mnF or partnership interest;
and in this case, we put it as a test question, whether the Stevens,
separately or together, could have sold out the plaintiffs’ interest
in the profits of the sales of leather manufactured under the con-
tract between them, or the plaintiffs’ interest in the profits of any
single invoice of the hides sent to the Stevens; or could the plain-
tiffs have sold out the Stevens’ interest to a third party? That s,
could the sale have been made, by either of the parties, of the in-
terest of the other in the profits resulting from the sales of the
leather, by which the other would have been bound, and which
would have substituted the purchaser to his rights? It cannot be
so pretended. Then what partnership rights, powers, or privileges
does the contract create in respect to the profits and losses? None,
certainly j except the right to a division of them; but a right to a
division is no partnership right, or rather no right peculiar to a
partnership, whatever. It belongs as much to a tenancy in com-
mon, as to a partnership. And under this view, which, we insist,
is the only correct one, there would be, in case the balance should
be in favor of the business upon the settlement of each invoice of
leather, a sum of money in the plaintiffs’ hands, one half of which
would belong to them, and the other half to the Stevens. Does
that make a partnership? Are we to say—will this court say, on
reflection—that because A lholds money in which he and B are
equally interested, one half belonging to each, therefore they are
partners in any sense, or for any purpose whatever? And we sub-
mit, that this is all there is, and all that can be made of the provi-
sion of the contract in question, relating to the pretended claim of
a partnership, in the balance or difference denominated profit and
loss.

Ty

The contract between the plaintiffs and the Stevens does not pro-
vide for a sharing in the profits and loss of the enterprise. When
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coungel and courts are callEiRTEORIL force upon parties relations
which they confessedly did not intend, as between themselves,
tractions of language improvident-
g their case completely within the
hey should not assume that the

case is made, when they have not established one fact, ‘even, which
makes the rule applicable. We therefore say it, meaning what we
say, and repeat it, for the purpose of calling the attention of the
court Parﬁcularly to this point, that the contract between the plain-
tiffs and the Stevens does not provide for a sharing of profit and
Joss between them ! And further—and to make this statement more
emphatic—we do not hesitate to affirm of the man who denies this
statement, that he either misconceives the meaning of the words
« profit and loss,” or the contract itself. True, the words ¢ profit
and loss,” and “gain and loss,” are used in the contract; but the
parties have, in connection with them, explained their meaning, and
that explanation is binding upon courts in the interpretation of the
contract, as well as upon all parties claiming through that contract.
The contract says that the words profits and loss, as used in i,
mean the difference or balance between two aggregate sums, the
component parts of which are expressly defined and pointed out.
The merchant who reckoned up his profit or loss by counting in
certain specified items, agreed upon before he commenced his bu-
siness, and leaving out of the account his rent, clerk hire, losses by
bad debts, depreciation of stock, travelling expenses, and the thou-
sand other incidental charges of his business and contingencies of
trade, would be considered at least a poor accountant, and his bal-
ance sheets would be scarcely prima facie evidence of the actual
condition of his affairs. The profit and loss, which, in the absence
of every other elemert, determines the question of partnership un-
der a given contract, is the wltimate profit and loss of the business
—that which remains on the oneside or the other of the account,
:{fter all the SEReEcE and °°Tfﬁ"g0ncies of the business are allowed
for. There 1‘s no way of avoiding this point. 'We may safely chal-
lenge the defendants’ counsel and the world to produce a well con-

through strict and technical cons
ly used, it behooves them to brin
letter and spirit of the law; and t



15

sidered case or authority to show that the words “profit and loss,”
when used in the absence of all other elemer}ts of partnership to
determine the fact of partnel's!’ip’ meaz f‘f’)’thlng short of wltmate
profit and loss, as above explained ; aﬂ' lf. the contract noy before
the court had provided that the gl'OS? 1ece1p.ts for the leather shounld
be equally divided, such gros? receipts might, with just as much
propriety be denominated profit or l?ss, i ,thc balance or difference
actually intended by the contract as 1t I:’OW 1s. Leave out the words
« profit and loss,” and ¢ gain and loss,” and the meaning of the
contract is not changed in the slightest degree; and if they were
left out, we verily believe that the idea of basing a partnership up-
on it would never have entered the head of_counsel or court, If
we are to be governed by technical rules in this matter, we insist
that the rules be applied as they are in other cases, and that no new
rule shall be originated for the purpose of lifting the burden from
the shoulders of the defendants, and placing it upon the plaintiffs.
The old rule, which, contrary to the intention of the parties, and in
violation of their express stipulations, thrust the relations and re-
sponsibilities of a partnership, as to third persons, upon them, for
sharing in the actual and ultimate profit and loss of a transaction
or business, was severe enough, and nothing but its antiquity pre-
serves it from disgrace and rejection ; but hard as it is, and as un-
satisfactory and fallacious as are the reasons by which it is sustained,
we are willing, and, if not, would be compelled, to submit to it.
But we are not willing, and do not wish to be compelled, to submit
to any further restrictions of the rights of parties to make and in-
terpret their own own contracts, and to compel others to adopt and
act upon that interpretation, when it is clearly and unequivocally
expressed in the body of the contract itself.

It is not often that cases can be cited exactly covering the point
in issue upon a question ot fact; but upon this point, viz: that th'is
contract does not provide for a sharing in the profit and o
any proper sense of that phrase, when used as a test or criterion of
& co-partnership, we have a case precisely covering our view, hgit
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whilst we insist that text-writers

in the facts and the law. And 5y ALY
and maintaining the distinction

and jurists, by everywhere taking
between “gross profits” and net profits,” and betwe-e'n the'pO}.mlar
use of the word profit, and the strict technical use .ot it to 1n<.il.cate
«profit as profit,” or “ ultimate profit,” fully sustain our position ;
we are not disposed, nor do we deem it necessary, to 1'.ev1ew the
whole ground or point out the special portions so supporting ns, but
only refer the court to the case of Bowman et al. vs. Bailey, 10
Vermont 170, which has never been overruled or impeached as
ziuthority until questioned by the learned Judge who tried this
cause in the court below—Dbut until other authority is produced we
must prefer the opinion and reasoning of Mr. Justice PreLes and
the Supreme Court of Vermont, on & question of construetion and
law, to his.

The case is short, and we give a full abstract of it so far as it
relates to the point under consideration. Bowman, Hodgson and
one Hall owned a canal boat, which, being out of repair, Bowman
and Hodgson fitted up, and made an arrangement with Cummings
to run it. The agreement was in substance that Cummings should
pay all necessary expenses of running the boat and of taking and
carrying freight, and that Bowman and Hodgson should have one-
half of the earnings of the boat, and Cummings the other half;
each party losing one-half of all bad debts made in the business,
and each paying one-half of all other losses. The action was
brought by Bowman, Hodgson and Cummings to recover an ac-
count for freight money against the defendant, and one question in
the case was whether the arrangement between Bowman, Hodgson
and Cummings made them partners,. The Court, by Pmerrs, J.,
say : “The plaintiffs cannot be considered partners, strictly speak-
«ing. They did not share in the profits and loss of the business, 5n
« the sense tn which the terms are used as constituting the criterion of
« partnership.  The terms, when used in reference to this subject,
« denote ultimate profit or 0ss of the operation. Here the plaintiffs
“ were to decide the gross earnings of the boat, without reference

Hovgs Ao
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“ to the usual and customary expenditures—such a connection has
“ ¢ been repeatedly held not to constitute @ partnerskip. They were
“indeed to share equally in the loss occasioned by bad debts, but
¢ this would merely render it necessary to substitute the word 2e-
“ ceipts for earnings. They were also to share equally in losses;
“but by this we do not anderstand the ordinary expenses of the
¢ business, but something accidental and contingent. Now, in set-
“ tling the account between these persons, no reference would be
« had to ultimate profit and loss, but Cummings would be entitled
“to one-half the receipts as a compensation for his services and
« gxpenses in running the boat, and the plaintiffs” (meaning, doubt-
less, Bowman and Hodgson) “to the other half for the use of the

“ same.”

This is precisely the condition of the parties under the contract
in question. In the scttlement of the accounts under it no refer-
ence whatever would be made to the ultimate profit or loss of the
transaction. Certain specific items would be deducted from the
gross amount of sales, and the balance would be divided. There

micht or might :

ra d

t=]
or difference, called « Profit or Loss,” above referred to, is the only
part of the evidence in the case upon which the idea of a partner-
.ship is or can bo based. All the other provisions of the contract,
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and all the other facts of the case, point conclusively to a relation
entirely different. And, insisting upon the view of this clause,
above presented, as the only proper and correct interpretation of it,
we take this further position, that, even if the court shonld hold
that a sharing in the profit and loss was intended, still that clause
must be construed in connection with the other facts and circum-
stances of the case, and with the balance of the contract; and
when so considered, the court must find that no partnership wag
created by it. If any part of the contract is to be rejected, we in-
sist that it shall be that part which is inconsistent with its general
scope and repugnant to the plain intention of the parties. What
that intention was, is very forcibly expressed in the opinion of Ch.
Just. CaTon, in Stevens vs. Fawcett et al., before referred to, where
he says: “It is as manifest that all parties intended that Fawcett,
¢ JTsham & Co. should own, hold and control the hides and leather,
“ as if it had been so declared in distinct terms, and in a separate
« clause.” To hold, therefore, a sharing of the profit and loss (if
the court shall so interpret the clause referred to) made the plain-
tiffs and the Stevens partners, contrary to their express intention

; 5 ir aoreement, and all the other facts

Other cases, to the same effect, might be cited ; but we deem it
unnecessary ; and we dismiss this point with the suggestion that
the difference between sharing in the net profits and sharing in the -
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profits and losses is fanciful and nnsm.md', Wll?n urged as the foun-
dation of a legal distinction. The principle is the same, in both
cases. Both include a sharing in losses; the difference being only
in the degree or extent of the sharing: Upon thg foregoing reas-
oning and authorities, we claim that the first, second and third in-
structions asked fonby the plaintiffs, should have been given ; and
that the modification of the second instruction by the court, by in-
serting the word as, was an error. The court shounld have instruc-
ted the jury, as it was substantially asked to do by the instructions
referred to, that the contract did not create a partnership between
the plaintiffs and the Stevens, nor give the Stevens any right or
power to dispose of the leather.

NI

The fourth instruction asked for by the plaintiff, contains a cor-
rect statement of the law applicable to the facts of the case, and
‘should have been given by the court. Without incorporating it into
this argument, in full, we may state the substance of it as follows:
That although defendants purchased the leather of Stevens, or his
agent, without notice or knowledge of plaintiffs’ claim; yet, if the
plaintiffs were the real owners of the leather, and never consented
to or ratified the sale, and never gave Stevens any authority to sell,
but demanded the leather of the detendants, who refused to deliver
it up, before the commencement of this action ; then the plaintiffs
are entitled to recover, notwithstanding the purchase by defendants.
This, it will be seen, is but an application to this case of the *uni-
“versal and fundamental principle of the law of personal proper-
“ty,” recogmzed and laid down by this court in Jennings vs. Gage
et al, 13 Tll., 614 : “That no man can be divested of it, without
“ his own consent.” We cannot add anything to the argument of
t!mt “universal and fundamental principle” in favor of the instrue-
tion. The principle must be sustained and enforced.
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See, also: Saltus vs. Bverett, 20 Wend., 275.
Ash vs. Putnam, 1 Hill, 308.

VIL.: e

The last point of the case which we propose separately to con-
sider, by way of addition to what has already been said in the brief
for the plaintiffs now on file, regards the instructions volunteered
by the court on the trial below. It is a singular fatuity, that leads
a Judge at nisi prius, to imagine that in the hurry and confusion
of a jury trial he can better appreciate and understand the facts
and law of an important case, than counsel who have devoted to it
much patient investigation ; and it is even more singular that he
should be willing in his office to assume a responsibility which our
law and practice do not cast upon him. We do not expect, how-
ever, to reform such tendencies, and only mention this as another
instance in which it would have been much better for the learned
Judge to have confined himself in this particular to passing upon
the instructions prepared and presented to him by the defendants’
counsel.

The instructions by the Court, numbered 1 and 2, are in any
view of them an anomaly in the legal literature of this country,
and considered in connection with the facts of the case, are a mon-
strous distortion of well settled principles of law. It is impossible
to do them justice without criticising both their language and their
gubstance. The first clause or paragraph of the first instruction
contains as absolute and palpable a non sequitur as it is possible to
conceive of: The substance of it is, that if the jury believe from
the evidence that the leather in question was manufactured by the
Stevens under the contract given in evidence, then as to third per-
sons and purchasers, &e., the parties to that contract were partners.
This may e a roundabout Way of saying that as to third persons,
&o., the contract created & partnership between the plaintiffs and
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the Stevens; and if that was the intention, we insist upon' the
reasoning and authorities presented in the former part of this argu-
ment, that the law of the learned Judge is as bad as his phrase-
ology.  The second-part of this _instruction was doubtless intended
to state the law applicable to the facts of this case, as the learned
Judge understood it, and must be quoted‘iq full in order that we
may point out its strange absurdity. It is as follows: “And if
« the jury believe, from the evidence, that the defendants in' this
« case, for a full consideration, and withont knowledge of such an
« agreement, or of any circumstances tending to put a prudent man
« on inquiry, purchased the leather in controversy of the agents of
« the Stevens, in open market, the law is for the defendants. But
«if the jury believe, from the evidence, that the defendants had
“ knowledge of the agreement, or of any circumstances tending to
¢ put a prudent man on inquiry as to the ownership of said leather,
« ag between the plaintiffs and said Stevens, or of the rights of the
“ plaintiffs in said leather, or did not pay a fair price for said
«Jeather, then the law is for the plaintiffs.” It will be borne in
mind in considering this part of the instruction that the record of
this case is absolutely without an intimation that the defendants
ever knew or heard of the Stevens or the plaintiffs. They dealt
with a perfect stranger, acting under an assumed name, and with-
out any knowledge or notice of any facts or circumstances behind
which they can shield themselves. Let us eliminate from the
first branch of the learned Judge’s proposition, what every lawyer
and court must say will not protect the defendants in their purchase.
A purchase of personal property from a party who has no title,
and no authority to sell, even for @ full consideration, Will not give
the purchaser a title, as against the owner. We may, therefore,
drop out that part, without damage to the legal proposition.
A purchase of personal property, in the absence of circumstances
to put a prudent man on inquiry, from a party without title and
without authority to sell, will not give the purchaser a good title.
And as to a purchaser in open market, the law of this country
recognizes no such idea; or if it does, interpreting the words to
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tinction from a private or secret

mean a public or open sale in dis
pbe affccted by such a sale unless

one, still the real owner cannob

he knew of it, or in some way acquiesced in or assented toit. We
may, therefore, without injury t0 the law of the learned Judge,
leave out each and all of these qnaliﬁcations of his premises—and
the proposition then stands thus: If the jury believe from the
« evidence that the defendants, without knowledge of such an
« agreement, purchased the leather of the agent of the Stevens,
¢ the law is for the defendants.” That this was the idea of the
learned Judge appears from the converse of the above proposition
contained in the next branch of the instruction, in which, as the
court will notice, all the qualifying circumstances contained in the
premises of the proposition are disjunetively connected—and pro-
perly separating these circumstances we have this proposition plainly
stated: “If the jury believe from the evidence that the defend-
« ants had knowledge of the agreement, then the law is for the
« plaintiffs.” Now compare these two propositions, and we have
the substance of this instruction as follows: If the defendants
purchased the leather in question of Stevens’ agent, in ignorance
of the agreement between the plaintiffs and the Stevens, they ac-
quired a good title; but if they purchased with knowledge of the
agreement, they acquired no title. Let us enlarge this a little in
connection with other facts, undisputed in the case. The agree-
ment or contract shows the title to the leather to be in the plain-
tiffs ; _opm supreme court has 8o held, and it is plain on the face of
the instrument itself. The plaintiffs introduce it in evidence in
support of their title, and it establishes their title. Still the' de-
fendants, by showing absolutely nothing but ignorance of that
contract, establish a better title to the leather than the plaintiffs.

‘“ Where ignorance is bliss <
’Tis folly to be wise.”

The second instruction is equally objectionable, but upon a dif-
ferent ground, and for a different reason. It is a confounding of
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the real and a fictitious case, in such a way that the jury must iney-
jtably have been misled Dby it. The substance of it is, that if the
Stevens acquired possession of the leather by the voluntary act and
consent of the plaintiffs, with no apparent restriction of control
and ownership thereof, and the plaintiffs clothed the Stevens with
all the open and apparent indications or marks of ownership of said
leather, and the Stevens sent the leather to Chicago for sale in open
market, and the defendants, without any knowledge of the agree-
ment, cte., purchased the leather in good faith and for a full price,
then the law is for the defendants.

Now, the facts are, as above stated, that the defendants were ab-
solutely ignorant of the plaintiffs and of the Stevens, and of the
relations between them. The only thing they did know, was, that
the party of whom they purchased had possession of the leather.
It afterwards turned out that he was acting for Fletcher Stevens ;

both, however, going under false and assumed names. So far, then, 2 /Zle

as this instruction, and the facts supposed in it to be found by the
jury, has any meaning, it means that the giving of the Stevens pos-
session of the leather, or hides from which it was manufactured,
was clothing them ¢ with all the open and apparent indications or
“ marks of ownership.” If this was the intention and meaning of
the language, it is clearly crroneous; and it it was not the mean-
ing, then there is nothing in the facts of the case tending to show
that the Stevens were clothed with any of the indications or marks
of ownership, by the plaintiffs ; and such language, under such a
state of facts, might well lead the jury to suppose that possession
alone was the indication or mark of ownership referred to. The
preceding part of this instruction is also exlremely objectionable.
It reverses the proper rule of evidence in such a case as is supposed.
The inference from it is, that mere possession, unless there is some
apparent and visible restriction of control and ownership, enables
the possessor of personal property to sell it and give & good title.
If the instruction had contained the words, © with an apparent and
¢ visible authority to sell the leather,” instead of, with no appar-
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“ ent resfriction of control and ownership thereof,” it might, in that
respect, have been good law, although decidedly out of place undgr'
the facts of this case. Tletcher Stevens, having mno title to the
leather, it was incumbent upon the defendants to show that hé had
an apparent authority, more than can be inferred from mere posses-
sion, to sell it; the mere negative condition, implied by the absence
of apparent restrictions, will not protect them. The rest of that in-
struction, relating to defendants’ igdorance of the agreement and
open market, is also objectionable, as stated in reference to the first
instruction. We cannot imagine how good law can be manufac-
tured out of facts and elements so defective. ~That ingenuity has
been displayed in weaving them together in such a way as to give
a degree of plausibility to the whole, we readily admit; but hu-
man skill is not adequate to the task of completely disguising so
much unsoundness.

VA ¢

Upon the whole case, as stated in the record, it may well be asked,
on what ground of equitable orlegal right can the defendants stand ¢
That “no one can transfer to another a better title than he has him-
¢ gelf, is a maxim,” says Chancellor Kgnr,  alike of the common
“and civil law; and a sale ez v fermins, imports nothing more
¢ than that the bona #ide purchaser succeeds to the rights of the
¢ vendor.” The only exception to this rule, in the ancient English
jurisprudence, was that of sales in markez overt, which has no appli-
cation in this country. '

2 Kent’s Comm., 324, and cases cited.
Saltus vs. Everett, 20 Wend., 275.

~ The defendants, therefore, by their purchase of Stevens, only ac-
quired. the rights of Stevens; or such rights as he was actually em-
powered to convey ; and substantial]y, for all the purposes of this

\)
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action, stand precisely in his place. They are not guilty of his
theft or fraud, whichever it may be called ; but, aside from this,
their legal relations to the leather are rather worse than better than
those of Stevens, since it came to their possession through at least
a tortious conversion of it, which divested the Stevens of any pre-
for withholding it from the plaintiff.

It may be said, it is a case of extreme hardship ; and this we will
not pretend to deny. But hardships do not fix or vary the rules of
law. And, in this case, the hardship is mutual. That is, the plain-
tiffs will be injured as much by the subversion of the law, as the
defendants can be by the enforcement of it. And even if this were
not so, the fault, accident or mistake which involved the defendants
in this contest of right, was rather their own than the plaintiffs’.
This is a proposition strenuously denied by the defendants’ counsel,
but true, nevertheless. No word, act or omission of the plaintiffs
induced them to make the purchase; but, incautiously trusting to
the evidence of mere possession, they voluntarily paid their money
to a party who could give them no equivalent therefor. Take the
most favorable view of this case, appearing in what it is admitted,
in the record, that the witness, Rose, would have sworn to, if he
had been sworn at all,and there is still no pretence for charging the
plaintiffs with fault. The sale to the defendants was in a name that
had no existence in fact, a name in no way suggestive of the plain-
tiffs, or of any connection with them ; a name of which the plain-
tiffs were wholly ignorant, and not in any manner traceable to them,
and justice requires that they be compelled to resort for their rem-
edy to the parties with whom they dealt, and whose warranty, as
to title, they received. If Stevens or hisagenthad shown them any
apparent authority from the plaintiffs, or any evidence of apparent
title derived from the plaintiffs, any bill of sale though not intended
to operate as such, or any bill of lading or other documentary proof
of title, however obtained, from the plaintiffs, or any letter of agen-
cy, or any letter or paper showing or tending to show, that he had

_been entrusted with the leather by the plaintiffs, with the intention
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otween the.,plaintiffs and the
n the defendants a belief.in the
and. they had: purchased, re-
f them; then might they

of sale; or if the Zrown relations b
Stevens had been such as to indnce i
authority of Stevens to make the sale,
lying upon those circumstances or a0y © )
with some reason and propriety claim to be protected L t.ho
consequences of their improvidence, and charge the plaintiffs with
some degree of responsibility for the fraud which ?f“letcher Stevens
committed. But none of these acts, representations, statements,
facts, or circumstances, and nothing similar or equivalent to them,
are found in the case. The counsel are compelled to draw upon
their fancy, when they attempt to assign an indiscreet, improper,
improvident, or unusual act to the plaintiffs. They acted in the
matter as prudent and careful men, protecting themselves and.their
title, and all other parties as faras was practicable, under the estab-
lished usages of business; but they did not undertake, and if they
had, they would have utterly failed, to supply. to others the neces-
sary caution in dealing with strangers; and whilst we fully acquit
the defendants of any complicity with the frand, and make no doubt
that they acted in good faith and upon the supposition that they
were getting a good title to the leather, still we insist that they, and
not the plaintiffs, took the responsibility of that title, and must abide
the results of it. And upon thisgeneral view of the case, we insist,
that the motion for a new trial should have been sustained, and that
the judgment of the court below should now be reversed.

McALLISTER, JEWETT & JACKSON,
Aiys for PUffs in Error.
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The trial below resulted in a verdict for the defendants
below, who are also defendants in error, and was an action of
trover to recover'the value of 2000 sides of hemlock tanned sole
leather, sold by one F. Stevens, in 1857, to the defendants in
Chicago.

I Stevens was one of the firm known as W. Z. & Z. Stevens,
manyfacturers and dealers in leather at Stevensville, Sullivan
Co., New York, [p. 15 abstract, § 50_51,]aml also as merchants,
[See plaintiffs deposition of Win. I Stanton, p. 10 abstract,



o

§ 40 to 44]; and it is claimed had become possessed of the
- property in question under a contract entered into in the year
1855, bet,ween them (the Stevens, merchants and tanners,) and

the [)I'\mviﬁ: in this action.

/;The cofiiact provided that Faweett, Isham & Co., doing

busmess m'ﬁ é city of New York, should send to W.TI. & T

btevens, of Stevensville, Sullivan Co., N. Y., all hides they might

/ reqmre Rn the purpose of being tanned and manufactured into

‘/ sole Mither in the tannery at Stevensville, for three years from

” tholqte of the contract, limiting the amount of hides to be sent;

/ ar‘ t‘hen provided for transportation by W. H. & F. Stevens,

’n New York to the tannery, to tan and manufacture the lndes

ﬂlto sole leather, in a good and workmanlike manner, and to

4 return said leather to the city of New York, there to be sold by
the plaintiffs.

The contract then fixes the prices of tanning to be received

V by W. H. & F. Stevens, the rates of commission to be retained

¢ on sale of the leather by the plaintiffs to pay for their services;
5 . and the mode in which the profits aud/lo;ses are to be arrived at
©  between the parties to the contmct,yﬂd a?ﬁq wovxdmw “that the
§ profit or loss on all leather, mmwﬁzduwd wider this contract,
/ shall be equally divided between Both parties,” and that each
party should pay one-half of all insurance on the said, leather.
““hikgs
This contract has already been before this court upo‘x; the
{,‘f’ question of the ownership of the leather as between the parties to
] the contract, in the case of Stevens, vs. Fawcett et al.

. ~_

i Vide, 24 Ills. R., 484

Under this contract it was claimed by W. H. & F. Stevens,

_as will appear by reference to the case already cited, J;;hat they
were co-partners in the business of manufacture, as we]:l as joint
owners in the property manufactured ; and therefore ,{V IL & F.
Stevens assumed the right to make sales of the leather in question

7”7
- 7

'
.
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As Chief Sustice Sawyer8ays, in 18 Wend., 572: Such inno-

cent [hird person is a bona fide purchaser for a valuable con-
sidemation. “In such a case the vendor who has been defrauded
“of lis property, and the dona fide purchaser from the fraudulent
“vendor are both innocent parties, and where one of two inno-
“cent parties must suffer from a fraud of a third, the loss should
“fallon him who enabled such third person to commit the

¢ fraud,”

4Possession of personal property is prima facie evidence of
“property. The bona fide purchaser is justified therefore in con-
‘“sidering the fraudulent vendor the true owuer, &e.”

The same principle is announced by this court in the case of
Jennings vs. Gage, et al., 13 Ills., 614, in which the court say:
“TIfhe (the owner) consent to the transfer of the property, though
‘“such consent be temporary only, and obtained by fraud, and
¢ therefore recoverable as against such unfair purchaser, still an
“ honest purchaser frolp‘l}'il{;f will be protected, and the first owner
“must bear the loss.” Alsc in the case of Gosnay wvs.
Frost, 27 Ills., 53, in which Chief Justice Caton says: A
purchaser is not bound to take mere suspicions unsup-
ported by facts, in purchasing personal property of a party
in possession and dealing with it, as constructive notice of fraud,

that he had acquired his title fraudulently.

In Ketchum vs. Watson, 24th Ills., 591, a possession by a
party who held the property upon condition that he should pay
the price agreed upon by a certain day, and before that day
arrived the property was seized upon execution for the debt of
the party so in possession conditionally, and without a title as
between himself and the true owner, yet it is held that as a third
person had dealt with the possessor without notice that he was

not the owner of the property thus held, and given him credit
D




which had been levied, in favor of such person. Breese. e

In Roberts vs. Haskell, 20 Ills., 65. Possession of perional
property is again held to be evidence of ownership for allpur-

poses.

IIT.

These cases, and the principles decided by them, would
under any: circumstances, seem conclusive as to the validity of
defendants’ title. It will be found in all the cases where the prop-
erty was purchased by a done fide vendee of a fraudulent vendor
who had possession of the article sold with the consent of the
real owner, that the dona fide vendee has been protected.

But in this case at bar, not only does the possession come
by consent of the plaintiffs to the hand of vendors from whom
defendants l)llx‘chaécd the hides in open market for a fair price
and withont notice; but the possession of Stevens, the vendor,
was that of a copartner and consequently agent, and as to all
third persons rightfully dealt with the property as the copartner-
ship property of the plaintiffs and himself.

Consult the case in 24 Ills. 480, Stevens vs. Faweett et al., in
which the rights of Stevens to the possession and deposition of
the leather manufactured by him under the joint articles existing
between the Stevens and the plaintiffs in this case, became the
subject of controversy.

* The decision in that case in any view which may be taken
of.it, so far as the present controversy is concerned, is conclusive
in favor of the defendants in this case. The leather was not only
in possession of our vendor when he sold to ug, the defendants,
but the vendor had a joint property with plaintiffs in the thing
he sold.
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Not only had he the joint property and interest in. the
property sold, but it may be also claimed, that, -as to third per-
sons he had the only possession and title which a stranger (~oluld
ever recognize. Fawecett, Isham & Co. never owned TII:S leather
t].longh they had purchased hides. They had indeed furj
nished hides to Stevens to be manufactured into leather under a
contract, but what leather did we purchase ? :

Was it the leather
manufactured ot of the hides sent to the Stevens by Fawcett
¢ )

the plaintiffs, which came directly from the tannery of the
Stevens, at Stevensville, instead of the stock of the merchants,
plaintitts, at New York, which, even by the fictions of the law of
trover, cannot be assumed to have been ever lost by these plain-
tiffs, and found as their property by Jefendants—and the only
right to which comes through a contract which was existing for
its manufacture between plaintiffs and Stevens, and not a right
and title or possession of which the plaintitts had been wrongfully
deprived by the fraud of any person whomsoever ; they never
had obtained any such possession, title or right, prior to the
purcahse which Osborn, Adams & Co. had made in good faith
of the Stevens, as the original and first POSSeSSOrs. Plaintifts’
claim to the property comes through Stevens; in fact only exists
by virtue of his relations o them; and long before those rela.
tions are understood or heard of by the purchasers who acted
upon the faith of the appearances the yendor was enabled to
assume, with the consent of plaintifts, Osborn, Adams & Co., had
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From this we feel quite certain that the court understands
the law as it is contended for by the defendants’ counsel in this
case; and after this implied construction of the articles that in
other cases, than where as between themselves the intention ag
to the title of the leather was to be arrived at, the court would
hold that a co-partnership existed according to the articles—ang
they so decide that a co-partnership ywas o doubt constituteq
between themselves,

Nor is this provision of the articles of agreement, as con-
strued by our Supreme Court singular—ip many agreements
which by law are construed to wake the parties to them co-part-
ners, it has been agreed, (or intended, asin 24 Jlls.,) that only one
of the parties to the agreement should hayve the Jus disponendi
or title and right of disposition in the subject matter of the co-
partnership agreement; yet we do not find that creditors are

dépri\'ed of satisfaction of their <laims out of such property, nor
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do e find that courts of law or of equity refuse to hold valid the
title of a bona flde purchaser (without notice) of such property,
from a partner, who, by the agrecment, had no right to sell the

same.

If the question of partnership is considered material in this
case, we may refer the court to the numerous cases, and their
number is legion, in which it has been decided that the criterion
and ¢rue test of a partnership is the participation in the losses and
the pernancy of the profits—and when the two coincide asin the
case at law, there is no rule better settled than that a partnership

is constituted.

But it is true that this rule does not preclude the parties
from expressing, insisting upon, and holding under the protec-
tion of the law, that one of the partners, for example, shall as
‘between the parties themselves, be considered the owner of the
stock, and have the sole right of disposing of it, or if you please
that one should be considered between themselves the sole owner
and another have the sole right to make sales. None of these
agreements, as the court in 24 Ills. intimate, would contravene
any principle of law, yet if, in spite of such agreement, one of
the partners, disregarding the rights of his co-partner, were to
sell to a bona fide purchaser without notice, for a fair price, the
purchaser would take a perfect title. Such we affirm is the po-
sition of the defendants in this case, relative to the Stevens, and

to the plaintifls.

IvV.

The plaintiffs in this case mainly rely upon the refusal of the
court below to instruct the Jjury that no co-partnership was cre-

ated by the contract existing between the parties, and that, as &
3
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consequence, Stevens having no authority as a co-partner, to dis-
pose of the leather, he could not make a sale to a dona fide pur-
chaser for a valuable consideration, which could deprive the

appellants of the power to reclaim the property.

This argument is already disposed of in the cases which have
Dbeen cited to show that although the possession of the Stevens
might have been fraudulent as against the plaintiffs, yet ha ving
been clothed by them with all the “indicia of ownership upon
the faith of which these purchasers relied, without notice of plain-
tiffs’ claim, or the presence of any circumstances tending to put
a prudent man upon inquiry, the purchaser in such cases is pro-
tected and may obtain a superior title.

Besides if it were at all material to our right to hold this
property, that a co-partnership as to third persons, was in fact
created under the contractin question the law is too clearly
stated to admit of a doubt that such was the relation of the par-
ties to the property in controversy.

This was a contract each of the co-partners contributed not
only labor and sonices but also capital stock and materials, and
also expressly provided for a joint and mutual participation in
losses as well as profits.

Story on Partnership, See. 21.

It is true that a distinction is made between cases where a
partner is to receive a certain sum of money in proportion to «
given quantum of the profits as a compensation for his labor and
services; and cases where the partner has an interest in the
profits as profits and participates in the Zosses.

The strongest case perhaps to be found in the books, whera
this question of co-partnership is based upon the principle that
mere profits without a community of interest in losses in licu of

comnpensation for services, does not create a person a co-partner
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in the business is decided in DMassachusetts,

Denny et als, vs,
Cabot 6. Metealf 90. .

In this case the contract was one between the manufacturer
of Satinet cloths and the merchant dealers, in which the manufac-
turer received a share of the “ net¢ profits” and shared in no risk
of any losses which might arise in the business. But in the case
of Stevens’ articles of agreement, it is expressly stipulated that
they shall bear the losses equally with the plaintiffs; and further,
they were to insure their interest in the property, by paying one-
half the premium for insurance. Query: if the leather had by
accident been lost in the Hudson river on its route to N. Y. would
not plaintiffs have a right to make the Stevens, bear the part

of the loss, in case of failure of insurance, &e.

Taking the distinction which Chief Justice Wilder found
governing all the law of co-partnership he says: “The distine-
““tion is well established that a party who participates in the
“profits of a trade or business and has an interest in the profits,
‘is chargable as a partner with respect to third persons, but if he
“is only entitled to receive a certain sum of money in proportion
“to a given quantum of profits as a compensation for his labor
““and services, he is not thereby merely to be charged as a part-
“ner.

6 Metc., 92.

Again, page 92, he says: “That Cabot, Appleton & Co.
“tvere to pay Cooper one-third part of the profits after making
“ certain specified reductions; and Cooper clearly was not to be
“liable for any losses. If he had stipulated for a share in the
“ profits, so as to entitle him to an gccount and to give him a
“specific lien and giving him the full benefit of the profits of the
“business without any corresponding risk in case of loss. Jus-
“tice to the other creditors would seem to require that he should
“ e holden to be liable to third persons as @ partner.”

If any doctrine or principle of Iayw is more clearly settled than
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another it certainly is, that wherever a person engaged m.a joint
iJusiness, undertaking or enterprise, has a community of interest
in profits as profits he is held to be a partner as to third persons.
But where, as in the case of the contract betweeu. W. & T
Stevens and plaintiffs, theve was 2 joint enterprize in which both
embarked moncy; stock, .labor and qnpita], and expressly agreed
to shave “2n losses as 10ell qs préﬁts,” the question as to a co-
partnership between them, upon which the rights of third per-
sons depend must be beyond controversy.

Story on Partnership, See. 36-27.

Lizparte Hamper, 17 Vessy, 404.

Lzparte Watson, 19 Vessy, 459.

Dry vs. Boswell, 1 Campb., 320.
Sellby vs. Hutchinson, 4 Gilson, 329.

In the cases where these nice distinctions are made as to
profits being intended as compensation, are all cases where it
Was not pretended that in case of failure of the whole enterprize;
the party would have to bear any of the Zosses as such, although
he might lose his entire compensation for his services, Tence
they have very little analogy or concern with ¢his particular case.

The court gave plaintiffs 6tl, instruction 1'-equiring the jury to
find that if Stevens obtained the property under the contract and
then he without the consent of plaintiffs, fraudulently removed it
to Chicago and sold it to defendants, and that they purchased of
‘him as a stranger under unusual cireumstances and they did not
rely upon any of the circumstances connected with said stevens
having possession of said leather and tanning it under the con-
tract—that then we were not entitled to set up the co-partnership
—See dbstract, page 17.

This was in effect ruling the question of co-partnership out
of our defence, and deciding it in fayor of plaintiffs, and yet the
Jury found—we didrel Y upon the appearances with which plaintiffs
were identified through Stevens, their agent, who acted appa-
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rently with authority in open market disposing of the joint prop-
erty and clothed with all the indicie of ownership necessary to
make a valid sale. Defendants purchased it, paid the full price,
and took a title. Plaintifs are to blame for having enabled
Stevens to perpetrate this so-called fraud, and are now -claiming
against the innocent purchasers that they shall suffer the conse-

quences of this wrong instead of themselves.

We submit, therefore, that in the law which we have already
cited in this brief, the court below was correct in giving his in-

T NS
' ’

structions on the part of defense.

That in refusing the instructions of the appéil_:“mts hein effect
refused to instruet that there could be no pm'tnf'sjrship under this
contract as to third persons; that even if there were none, that
still no title could pass to an innocent purchaser under the sale;
and that whatever the right of plaintifts might have been if this
\were a controversy as to the title of these sides of leather between
the immediate parties to the contract; that under no ecircum-
stances could the appellees have been protected though pur-
chasing in open market without notice for a full price upon the
fullest convictions of the legitimate authority and ownership of
Stevens, whici ull the circumstances indicated, he possessed over

- the projty.

V.

Since the foregoing argument Was written we have seen the
points of plaintiffs in error—in’iwhich the whole argument is
Jthat the property in Stevens’
hands was a “mere bailment” of the leather. As if they say : “A
had left his cloth with B, a tailor, to be made into clothes; or his

watch with C, to be cleaned-”

/
assumed contrary to the factsj
§

But in the case at bar the facts are diffevent. In the casc

assumed there is no question of joint property as to the cloth or
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¢ ilor or : ratchmaker. - They
wateh, raised in behalf of the tailor OF the watc " y
never acquired, by contract or otherwise, any PI'OPC‘“? or “‘g its
of property in the thing itself, which became the subject of the
bailment. Whether the tailor lived or
s, could ever require any sale of

fits, be liable for any losses,

died, neither himself, or

heirs, executors or administrator
the property, acquire any lien for pro

or compel any accounting to be made between himself and the

owner, as to the proceeds or disposition of the property. Neither

<« jus ad rem,” nor “jus aceressendi” attached, nor had he or the
watch maker, according to the terms of the contract, ever acquired
any of the rights of property whatsoever to the thing, except a

mere lien to be paid for the services rendered.

But the Stevens’ united the capital with services in producing
the leather, and, subject to certain conditions, had a right of sale
in the property, to realize their share of the proceeds. Whenever
the possession of a thing is united with the interest of an owner-
ship in personal property, the right to sell arises by implication,
from possession as well as by operation of law: since a man can
always sell what is his own by right. That the thing was sold in
Chicago instead of New York, and by Stevens instead of Fawcett,
cannot alter the general rules and principles of law as to third
persons who act upon the faith of appearances, who without
notice of limitations in the contract existing between two or more
joint owners ; whatever their rights may be as to each other. And
this would seem conclusive of the argument.

The general rule that a fraudulent possession merely, confers
no right of property or sale, as against a true owner, is not con-

troverted in the case of defense. And the owner camnot bLe

deprived of title without his consent. But the owner may by
implicaton agree and consent “w/ien he does ary act which oper-
(3 lve 2 e 1 .
ates to deceive the vendee into « belief that the vendor has a
“pight to make a sale.”
Story on Sales, see. 201,

<dnd the cases before cited.



i T

15

The latter is the reason found to govern in all the cases cited,
The owner enables another to appedr in the eyes of the world
under such circumstances as are calculated to lead them to put
trust and confidence in the authority he exercises. True in the
confidence existing between the owner and Stevens—Stevens was
not expected to deal with the property as he did, but as ta these
defendants in error he did exhibit the most conclusive appearances
that he was authorized to deal with the leather which had been
manufactured by him out of plaintiff’s hides, at a tannery where
he carried on a general tanning business, as well as that of a dealer;
and as the proof shows, when he at the time of the salehad othe!
leather manufactured from other hides than those which had been
furnished by the plaintiffs, and the proof is not at all conclusive
that even a portion of the leather sold to the defendants in Chi-
cago, was not the product of other hides, and not that that of the
plaintiffs.

Complaint is made that the words in ‘“open market,” are
used in the instructions by the court, and it is taken as granted
that these words are identical in sense with the Saxon institution
of “market overt,” in which every sale made affirmed the validity
of a title, however the possession may have been obtained.

With great deference, we submit that the words “open mar-
ket” may be used in a sense significative of the publicity of a
transaction, as contradistinguished from that secrecy which is
often a badge of fraud in a doubtful transaction. It is an ¢ open
market” in which every purchaser is at liberty to purchase in the
ordinary course of business. It is such as exists in every town,
store, village and city, where goods exposed to sale do not subject
a purchaser to suspicions in dealing with vendors in possessiou,
and where he cannot be defeated in obtaining a just measure of
protection against a defrauded real owner, whenever that owner
has enabled a vendor to assume the false appearances of real

ownership, with possession of the thing sold.

Perhaps it is scarcely worth attention to remark that it is not
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strictly true—that no market overt” exists in this country. It

is true that generally the yules of market overt are not enforced,

ng such market. -~ There are,

egotiable instruments, when

and there is no statute establishi
however, many exceptions in favor of n
taken bona flde, in the ordinary course of business, in’ respect to
sales upon execution—sales by agent
authority to sell goods, and sale of good
which the rules of the common Jaw governing sales in ¢ Market

s acting under 2 general

s found, and estrays, to

overt,” ave fully applied.
THOS. HOYNE,

GIAT GREGORY,
Counsel.
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The trial below resulted in a verdict for the defendants
below, who are also defendants in error, and was an action of
trover to recover the value of 2000 sides of hemlock tanned sole

leather, sold by one T. Stevens, in 1857, to the defendants in
Chicago.

F. Stevens was one of the firm known as W; ZZ & 7 Stevens,
manufacturers and dealers in leather at Stev ensville, Sullivan

Co., New York, [»- 15 abstract, § 50-51,]and also as merchants,
[A(e plaintigy deposition of Win. H. Stanton, »- 10 abstract,
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§ 40 to 44]; and it is claimed had become possessed of the
property in question under a contract entered into in the year
1855, between them (the Stevens, merchants and tanners,) and

the plaintiffs in this action.

The contract provided that Fawcett, Isham & Co., doing
business in the city of New York, should send to W. . & F.
Stevens, of Stevensville, Sullivan Co., N. Y., all hides they might
require for the purpose of being tanned and manufactured into
sole leather in the tannery at Stevensville, for three years from
the date of the contract, limiting the amount of hides to be sent;
and then provided for trausportation by W. H. & T, Stevens,
from New Yoik to the tannery, to tan and manufacture the hides
into sole leather, in a good and workmanlike manner, and to
return said leather to the city of New York, there to be sold by

the plaintifts.

The contract then fixes the prices of tanning to be received
by W. H. & F. Stevens, the rates of commission to be retained
on sale of the leather by the plaintiffs to pay for their services;
and the mode in which the profits and losses are to be arrived at
between the parties to the contract, and also providing “that the
profit or loss on all leather, manufactured under this contract,
shall be equally divided between both parties,” and that each

party should pay one-half of all insurance on the said leather.

This contract has already been before this court upon the
question of the ownership of the leather as between the parties to
the contract, in the case of Stevens, vs. Tawceett et al.

Vide, 24 Ils. R., 484.

Under this contract it was claimed by W. H. & F. Stevens,
as will appear by reference to the case already cited, that they
were co-partners in the business of manufacture, as well as joint

owners in the property manufactured ; and therefore W. H. & F.

Stevens assumed the right to make sales of the leather in question
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as co-partnership property ; furthéer it appears by the deposition
of W. IL Stevens, taken by the plaintiffs, [deposition, p. 14
abstract,] that he understood that the leather was manufactured
on the joint account of the parties to the contract, and for both
W. I & F. Stevens and the plaintiffs, both having an interest in
the leather after it was manufactured; and F. Stevens so under-
stood it, as appears from his selling the leather, and from the de-
position of plaintifty’ witness, W. H. Stanton. [Abstract, p. 12,
§ 45.]

In pursuance of the authority so claimed, and acting upon
the assumption made, he brought the property claimed in this
suit to the Chicago market in 1857, and sold it to the defendants,
who were then as now, doing business as leather merchants in
Chicago, and who, it is admitted on the record, purchased this
property for a fair price, in open market, in good faith, and with-
out any notice of the rights of the plaintiffs.

This is the case briefly stated ; but the statement shows all
the material elements of the case.
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II.

Again, defendants arc entitled to hold the property as

against the true, original owner in this case, because the case at

bar falls within that large class of cases, where, though the title

of the vendor may have been obtained by fraudulent mnecans, yet

« e can make a valid sale of the goods to a bona fide purchaser
for a valuable consideration so as to deprive the original owner

of his power to reclaim them.”

It is not like the case where the vendor has mo title

and has obtained possession of the goods by felony or

chance.

Vide, Story on Sales, § 200.

Hollingsworth vs. Napier, 3 Caines cases, 182.

Mowrey vs. Walsh, 8 Cow. R., 238.

Toott vs. Warren, 2, Fairf. R., 227.

Wheelwright vs. Depeyster, Johns. R., 471.

‘(ross vs. Peters, 1 Greenlf. R, 3 76.

Conyers vs. Ennis, 2 Mason R., 236.

Noble vs. Adams, 7 Taunt. R., 59.

Buffington vs. Gerrish, 15 Mass., 156.

Root vs. French, 13 Wend., 570.
mbs Doliot 3 Taunt., 274.
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evidence of that ownership, without which the innocent purchaser
would not have become a purchaser,

As Chief Sustice Sawyer says, in 13 Wend., 572 : Such inno-
cent third person is a dona fide purchaser for a valuable con-
sideration. “In such a case the vendor who has been defrauded
“of his property, and the bona fide purchaser from the fraudulent
“yendor are both innocent parties, and where one of two inno-
“cent parties must suffer from a fraud of a third, the loss should
“fall on him who enabled such third person to commit the
“fraud.”

“Possession of personal property is prima facie evidence of
“property. The bona fide purchaser is justified therefore in con-
“sidering the fraudulent vendor the true owuer, d&e.”

The sawme principle is announced by this court in the case of
Jennings vs. Gage, ¢t al., 13 Ills,, 614,in which the court say:
“Ifhe’(the owner) consent to the transfer of the property, though
‘“such consent be temporary only, and obtained by fraud, and-
“ therefore recoverable as against such unfair purchaser, still an
““honest purchaser from him will be protected, and the first owner
“must Dbear the loss.” Alsc in the case of Gosnay ws.
Frost, 27 Tlls,, 53, in which Chief Justice Caton says: A
purchaser is not bound to take mere suspicions unsup-
ported by facts, in purchasing personal property of a party
in possession and dealing with it, as constructive notice of fraud,

that he had acquired his title fraudulently.

In Ketchum vs. Watson, 24th Ills., 5391, a possession by a
party who held the property upon condition that he should pay
the price agreed upon by -a certain day, and before that day
arrived the property was seized upon execution for the debt of
the party so in possession conditionally, and without a title as
between himself and the true owner, yet it is held that as’a third
person had dealt with the possessor without notice that he was
not the owner of the property thus held, and given him credit
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upon the apparent ownership, i. e., the possession of the property

__that the true owner could not claim it as against the execution, -

which had been levied, in favor of such person. Breese. J.

Tn Roberts vs. Haskell, 20Ills., 65. Possession of personal
property is again held to be evidence of ownership for all pur-

pOSCS.

II1.

These cases, and the principles decided by them, would
under any circumstances, seem conclusive as.to the validity of
defendants’ title. It will be found in-all the cases where the prop-
erty was purchased by a bona fide vendee of a fraudulent vendor
who had possession of the article sold with the consent of the
real owner, that the Jona:fide vendee lias been protected.

But in. this case at bar, not, only does the possession come

. by, consent, of the plaintiffs to the hand of vendors from whom

defendants purchased the hides in open market for a fair price

and without notice; but the possession of Stevens, the vendor,

was, that.of a copartner and consequently agent, and as to all

third persons rightfully dealt with the property as the: copartner-
ship property of'the plaintiffs and himself.

. Consult the case in 24 Tlls. 480, Stevens vs. Fawcett ¢t al., in
which the rights of Stevensito the possession and deposition of
the leather manufactured by him under the joint articles existing
between the Stevens and the plaintiffs in this case, became the
subject of controversy.

The decision in that case in any view which may be taken
of it, so far as the present controversy is coneerned, is conclusive
in favor of the defendants in this case. The leather was not only,
in possession of our vendor when he sold to us, the defendants,

but the vendor-had a joint property with plaintiffs in the thing
he sold,

_A..._A_'.‘-—‘
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Not only had he the joint property and interest in the
property sold, but it may be also claimed, that, as to third per-
sons he had the only possession and title which a stranger could
ever recognize. Fawcett, Isham & Co, never owned Tars leather,
though they had purchased hides, They had indeed fur-
nished hides to Stevens to bemanufactured into leather under a
contract, but what leather did we purchase ? * Was it the leather
manufactured out of the hides sent to the Stevens by Fawcett,
Isham & Co.? or was it leather which the Stevens are shown to
have manufactured of their own materials, or for other persons,
for in this respeet it appears they were not only manufacturers

for account of others, but dealers on their own account. Among
other facts, the jury by their verdict may have found tlis fact.

Until the suit of Fawcett, Isham & Co., in, 24th Ills. R. was .
tried, defendants could not have known that this property or
leather, which first came into existence as leather by the applica-
tion of the skill and capital of the manufacturers who sold it to
defendants, which never had been as leather in the possession of
the plaintifts, which came directly from the tannery of, the
Stevens, at Stevensville; instead of the stock of the merchauts,
plaintifts, at New York, which, even by the fietions of the law of
trover, cannot be assumed to have been ever lost by: these plain-
tiffs, and found as their property by defendants—and the: only
right to which. comes through a contract which was: existing for.
its manufacture between plaintiffs and Stevens, and not, a right
and title or possession of which the plaintiffs had been wrongfully
deprived by the fraud of any person Wwhomsoever ; they never
had obtained any such possession, title or right, prior to the
purcahse which Osborn, Adams & Co. had made in good faith
of the Stevens, as the original and first possessors. Plaintiffs’
claim to the property comes through Stevens; in fact only exists
by virtue of his relations {0 them; and long before those rela.
tions ave nnderstood or heard of by the purchasers who acted
upon the faith of the appearances the vendor was enabled to
assume, with the consent of plaintiffs, Osborn, Adams & Co., had
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become the purchasers of the property in good faith, and had

acquired the title with all the priorities of ownership, as well by

right of possess'lon and purchase, as by the equitable estoppel
o

which will not permit a party to take advantage of his own

wrong. 1
It is difficult to conceive of a case in which so many elements
combine to constitute a perfect title to property acquired by pur-

chase in market overt, asit were, as are apparent here.

The court in 24 Iils., decided that the contract between the
parties for the manufacture of the leather, did constitute a co-
partnership (page 480) ; but also held that as between the parties
themselves the right of property in the leather after it was manu-
factured was in Fawcett, Isham & Co.; but they expressly desire
it to be remembered (page 485,) that “in that case it is not a
« question between third persons and the parties to the agree-
“nent growing out of the subject matter of the agreement, but it
« arises between and only affects parties to the agreement.”

From this we feel quite certain that the court understands
the law as it is contended for by the defendants’ counsel in this
case; and after this implied construction of the articles that in
other cases, than where as between themselves the intention as
to the title of the leather was to be arrived at, the court would
hold that a co-partnership existed according to the articles—and
they so decide that a co-partnership was no doubt constituted
between themselves.

Nor is this provision of the articles of agreement, as con-
strued by ouwr Supreme Court singular—in many agreements
which by law are construed to make the parties to them co-part-
ners, it has been agreed, (or intended, asin 24 Ills.,) that only one
of_lhe parties to the agreement should have the jus disponendi
or title and right of disposition in the subject matter of the co-
partnership agreement ; yet we do not find that creditors are

depriv s . . v
prived of satisfaction of their alaims out of such property, nor
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| d'ol Wefﬁnd that courts of law o of equity refuse to hold valid the
title of a bona flde purchaser (without notice) of such property,

, from a partner, who, by the agreement, had no right to sell the
same.

If the question of partnership is considered material in this
\ case, we may refer the court to the numerous cases, and their
i number is legion, in which it has been decided that the criterion
and #rue test of a partnership is the participation in the losses and
the pernancy of the profits—and when the two coincide asin the
case at law, there is no rule better settled than that a partnership
is constituted.

But it is true that this rule does not preclude the parties
from expressing, insisting upon, and holding under the protec- .
tion of the law, that one of the partners, for example, shall as i
between the parties themselves, be considered the owner of the
stock, and have the sole right of disposing of it, or if you please
that one should be considered between themselves the sole owner
‘and another have the sole right to make sales. None of these *
agreements, as the court in 24 Ills intimate, would contravene
any principle of law, yet if, in spite of such agreement, one of
the partners, disregarding the rights of his co-partner, were to
sell to a bona fide purchaser without notice, for a fair price, the
purchaser would take a perfect title. Such we affirm is the po-
sition of the defendants in this case, relative to the Stevens, and

to the plaintiffs.

IV.

The plaintiffs in this case mainly rely upon the refusal of the
court below to instruct the jury thatno co-parinership was cre-
ated by the contract existing between the parties, and that, as a

3
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Stevens having no authority as a co-partner, to dis-

consequence,
pose of the leather, he could not make a sale to a bona fide pur:

chaser for a valuable consideration, which could deprive the

appellants of the power to reclaim the property.

This argument is already disposed of in the cases which have
been cited to show that although the possession of the Stevens
might have been fraudulent as against the plaintiffs, yet having
been clothed by them with all the “indicia of ownership upon
the faith of which these purchasers relied, without notice of plain-
4iffs’ claim, or the presence of any circumstances tending to put
a prudent man upon inquiry, the purchaser in such cases is pro-
tected and may obtain a superior title.

Besides if it were at all material to our right to hold this
property, that a co- -partnership as to third persons, was in fact
created under the contract in question the law' is too clearly
stated to admit of a doubt that such was the relation of the par-
ties to the property in controversy.

This was a contract each of the co-partners contributed not
only labor and sonices but also capital stock and materials, and
also expressly provided for a joint and mutual participation in
losses as well as profits.

Story on Partnership, Sec. 27

Tt is true that a distinction is made between cases where a
partner is to receive a certain sum of money in proportion to @
given quantum of the profits as @ compensation for his labor and
services, and cases where the partner has an interest in the
profits as profits and participates in the losses.

The strongest case pelhaps to be found in the books, whera

this questxon of co-partnership is based upon the punclple that

" mere profits without a community of interest in losses in lieu of
compensation for services, does not create a person a co-partner
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in the business is decided in Massachusetts

Denny et als. vs.
Cabot 6. Metealf 90.

In this case the contract was one between the manufacturer

of Satinet cloths and the merchant dealers, in which the manufac-

turer received a share of the “ pef profits,” and shared in no risk
of any losses which might arisein the business. But in the case
of Stevens’ articles of agreement, it ig expressly stipulated that

) they shall bear the 1oss_es equally with the plaintiffs; and further,
they were to insure their interest in the property, by paying one-
half ‘the premium for insurance, Query: if the leather had by
aceident been lost in the Hudson river on its route to N. Y. would
not plaintiffs have a right to make the Stevens, bear the part
of the loss, in case of failure of insurance, dsc.

Taking the distinction which Chief Justice Wilder found
governing all the law of co-partnership he says: ¢ The distine-
| “tion is well established that a party who participates in the
¢ profits of a trade or business and has an interest in the profits,
‘i cbﬁrgable as a pariner with respect to third persons, but if he
“is only entitled to receive a certain sum of money in proportion
“to a gim;n quantum of profits as a compensation for his labor
“ and services, he is not thereby merely to be charged as a part-
“ ner.
6 Mete., 92.

Again, page 92, he says: “That Cabot, Appleton & Co.
“ were to pay Cooper one-third partof the profits after making
“ gertain specified reductions; and Cooper clearly was not to be
“liable for any losses. If he had stipulated for a share in the
“ profits, 5o as to entitle him to an account and to give him a
“specific lien and giving him the full benefit of the profits of the
“business without any corresponding risk in case of loss. Jus-
“tice to the other creditors would seem to require that he should
“ be holden to be liable to third persons as a partner.”

If any doctrine or principle of law is more clearly settled than
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another it certainly is, that wherever a person engaged in a joint
Dbusiness, undertaking or enterprise, has a community of interest
in profits as profits he is held to be a partner as to zhird persons.
But where, as in the case of the contract between W. & F.
Stevens and plaintiffs, there was a joint enterprize in which both
embarked money, stock, labor and capital, and expressly agreed
to share “in losses as well as profits,” the question as to a co-
partnership between them, upon which the rights of third per-
sons depend must be beyond controversy.
: Story on Partnership, Sec. 36-27.
Lxparte Hamper, 17 Vessy, 404.
Laparte Watson, 19 Vessy, 459.

Dry vs. Boswell, 1 Campb., 320.
Sellby vs. Hutchinson, 4 Gilson, 329.

In the c'ases' where these nice distinctions are made as to
Aproﬁts being inténdgd as compensation, are all cases where it
was not pretended that in case of failure of the whole enterprize;
the party would have to bear any of the losses as such, although
he might lose his entire compensation. for his services. Hence
:they have very little analogy or concern with ¢his particular case.

The court gave plaintiffs 6th instruction requiring the jury to
find that if Stevens obtained the property under the contract and
theen he without the consent of plaintiffs, fraudulently removed it
to Chicago and sold it to defendants, and that they purchased of
‘him as 3 stranger under wunusual circumstances and they did not
rely upon any of the circumstances connected with said stevens
ha.vih«r possession of said leather and tanning it under the con- ‘
tract—that then we were not entltled to set up the co-p'xrtnershlp

—See Abstracc page 1.

This was in effect ruling the question of co-partnership out
of our defence, and deciding it in favor of plaintiffs; and yet the
Jury found—awe d;d rely upon the appearances svith which plaintiffs
_were identified through Stevens, their agent, who acted appa-
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rently with authority in open market disposing of the joint
erty and Cl?thed with all the indiciq of own;ship njccslsall)'mlt);
make a "“]‘d- sale. Defendants purchased it, paid the full pl)"ice
and took a title. Plaintiffs are t it onivirie enablec{
Stevens to perpetrate this so-calleq fraud, and are nmj claiming
against the innocent purchasers that, they shall suffer the cous:-
quences of this wrong instead of themselves.

We submit, therefore, that in the law which we have already
cited in this brief, the court below was correct in giving his in-

structions on the part of defense.

That in refusing the instructions of the appellants hein effect
refused to instruct that there could be no partnership under this
conlract as ¢o third persons; thateven if there were none, that
still no title could pass to an innocent purchaser under the sale;
and that whatever the right of plaintiffs might have been if this

were a controversy as to the title of these sides of leather between

the immediate parties to the contract; that under mo circum-
protected though pur-
a full price upon the

and ownership of

stances could the appellees have been
chasing in open market without notice for

fullest convictions of the legitimate authority
Stevens, which all the circumstances indicated, he possessed over

thie property.

V.

Since the foregoing argument WaS written we have seen the

points of plaintiffs in error—in which the whole argument is
assumed contrary to the facts: that the property in Stevens’
hands was a “mere bailment” of the leather. As if they say: “A.
had loft his cloth with B, a tailor, to be made into clothes ; or his
wateh with C, to be cleaned*” .

ots are different. In the casc
int property as to the cloth or

But in the case at bar the fa

assumed there is no question of jo
4
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watch, raised in behalf of the tailor or the watchmaker. They
never :wquired,'by contract or otherwise, any property or rights
of property in the thing itself, which became the subject of the
bailment. . Whether the tailor lived or died, neither himself, or
heirs, executors or administrators, could ever requive any sale of
the property, acquire any lien for profits, be liable for any losses,
or compel any accounting to be made between himself and the
owner, as to the proceeds or disposition of the property. Neither
“jus ad rem,” nor “jus accressendi” attached, nor had he or the
watch maker, according to the terms of the contract, ever acquired
any of the rights of property whatsoever to the thing, except a

_mere lien to be paid for the services rendered.

But the Stev ens’ united the capital with services in producing
the lcabhel, and, subject to certain conditions, had a right of sale
in the property, to realize their share of the proceeds. Whenever
the possession of a thing is united with the interest of an owner-
ship in personal property, the right to sell arises by implication,
from possession as well as by operation of law: since a man can
always sell what is his own by right. That the thing was sold in
Chicago instead of New York, and by Stevens instead of Fauwcett,

_cannot alter the general rules and principles of law as to third

persons who act upon the faith of appearances, who without
notice of limitations in the contract existing between two or more
joint owners ; whatever their rights may be as to cach other. And

this would seem conclusive of the argument.

The general rule that a fraudulent possession merely, confers
no right of property or sale, as against a true owner, is not con-
troverted in the case of defense. And the owner cannot be
deprived of title without his consent. But the owner may by
implicaton agree and consent “wheén he docs any act which oper-
« qtes to deceive the vendee into a belief that the vendor has a
“oright to make a sale.”

Story on Sales, see. 201,

And the cases before cited,
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The latter is X
1s the reason founq to govern in all the cases cited.

he owner eng
Th er enables another to appear in the eyes of the world

under such circum;
i el 2 stances as are calculated to lead them to put
rust and ¢ i :

oniidence in the authority he exercises. True in the

confidence existing between the owner and Stevens—Stevens was
1ot expected to deal with the Property as he did, but as to thege -
defendants in error he did exhibit the most conclusive appearances
that he was authorized to deal with the leather which had been
manufactured by him out of plaintiff’s hides, at a tannery wi)ere
he carried on a general tanning business, as well as that of a dealer;
and as-the proof .shows, when he at the time of the sale had othe"

',leather manufactured from other hides than those which had been

furnished by the plaintiffs, and the proof is not at all conclusive
that even a portion of the leather sold to the defendants in Chi-
¢ago, was not the product of other hides, and not that that of the
plaintifs.

Complaint is made that the words in “open market,” are
used in the instructions by the court, and it is taken as granted
that these words are identical in sense with the Saxon institution
of “ market overt,” in which every sale made affirmed the validity

of a title, however the possession may have been obtained.

With great deference, we submit that the words ‘open mar-
ket” may be used in a sense significative of the publicity of a
transaction, as contradistinguished from that secrecy which is
often a badge of fraud in a doubtful transaction. It is an “open
market” in which every purchaser is ab liberty to purchase in the
ordinary course of business. It is such as exists in every town,
store, village and city, where goods exposed 1o sale do not subject
a purchaser to suspicions in dealing with vendors in possession,
and where he cannot be defeated in obtaining a just measure of
protection against a defrauded real owner, whenever that owner
has enabled a vendor to assume the false appearances of real

ownership, with possession of the {hing sold.

Perhaps it is scarcely worth attention to remark that it is not
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strictly true—that no «market overt” exists in this country. It
is true that generally the rules of market overt are not enforced,
and there is no statute establishing such market. There are,
however, many exceptions in favor of negotiable instruments, when
taken bona jide, in the ordinary course of business, in respect to
sales upon execution—sales by agents acting under a general
authority to sell goods, and sale of goods found, and estrays, to

which the rules of the common law governing sales in ¢ Market

overt,” ave fully applied.

THOS. HOYNE,

C. A. GREGORY,
Counsel.
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SUPREME COURT OF TLLINOIS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1863.

3 .r o e
L NN

FREDERIGK FAWCETT Et Al,,
Plaintiffs in Error,
VS

WILLIAM OSBORN Et Al.,
Defendants in Error.

POINTS .AFOR PLAINTIFFS IN ERROR.
I.

.Llic material tacts in this case are briefly these: In .'Anglist,'Tl'S:"nﬁ,
the plaintiffs, being co-partners and dealers in leather in the city of New
York, under the firm name of Fawcett, Isham & Co., entered into a
written contract with Walter I1. & Fletcher Stevens, who were carrying
on a tannery at Stevensville, Sullivan county, New York, under the firm
name of W. H. & F. Stevens, whereby the plaintiffs agreed to send to
said W. H. & T. Stevens what hides they, the plaintiffs, might require
to be manufactured intg leather, for the three years next ensuing, and
which the said W. . & F. Stevens agreed to manufacture into leather,
and return ta the plaintiffs, at a dock in the city of New York, on terms
of compensation not material now to state. That between the date of
said contract and the 16th day of Septeinber, 1856, the plaintiffs pur-



chased, became the owners of, and sent to said W, H. & F. Stevens, a large
number of hides to be manufactured into leather, and be returned to
them, under said contract. That the Stevens having overdrawn to the
amount of some twelve thousand dollars on account of their services un-
der said contract, the said [Fletcher Stevens, sometime in the month of
September, 1856, surreptitiously and with the evident intent of embez-
zling the same took a large quantity of leather manufactured out of plain-
tiffs’ said hides, and caused it to be removed in a direction other than
to New York. That two thousand sides of the leather' so ‘removed, was
sent to Chicago, consigned to K. Stafford—the name which said Fletcher
Stevens assumed for the purpose of effectuating his said scheme. That
Stevens employed, to assist him, a man by the name of William H. Stan-
ton, but who, at Stevens’s suggestion, assumed and went by the name
of L. L. Stratton, and who came to- Chicago to dispose of the leather

thus sent there. On coming to Chicago, Stanton made the acquaintance

of a man of the name of O. J. Rose, who, before thien, was a total stran-

ger to him, and Rose introduced Stanton to the (id'(_lld&nts, Osborn &
Adams, by the name of Stratton, whereupon Stantdn sold the two thou-
sand sides, and received the pay therefor, ut a f‘m price.

The plaintiffs having traced out the leather in question, made a de-
mand of the defendants before suit, which was refused.

The above is all there is of  this case, and this court hayving determ
ined, in the case of Stevens vs. ,Fawcett et. al., 24 111 R. 483, which was
trover against the said Stevens for the same act of conversion, that the
said Stevens was not.a partner with the plaintiffs as to said leather, and
had no right or authority under said contract to sell it, but that the true
ownership thereot' was in the plaintiffs—the question now arises whether
the defendants’ purchase of the leather, in the manner and under the
circumstances exhibited in this case, will protect them against the claim

of the true owners—and whether the rulings of the court below in this
behalf, are sustained by the law.

II.

Tt is a universal and fundamental principle of the law of personal



(3)

property, that no man can be divested of it without his own consent, or
by operation of law.
Jennings vs. Gage (¢ al., 13 Ills. R. 610.
Saltus vs. Everett, 20 Wend. 275.

(1). Asto consent. There is no evidence in the case in any manner
tending to show a consent, express or implied, actual or constructive.

There is a coustructive consent when the owner delivers possession of
his property to another with the intention of selling it, although it may
have been obtained by fraud. See cases above cited.

“If the real owner of goods sufter another to have possession of his
¢ property, and of those documents which are the indicia of property,
“ then perhaps a sale by such a person would bind the true owner.”

Chit. on Contract, 384.

But how are the facts here ? The vlaintiff did not deliver the hides



. (4)




(4)

«gideration and without knowledge of such agreement, and in the ab-
“gence of any circumstances tending to put a prudent man upon inquiry,
“ purchased the leather in controversy of the agent of Stevens, in open
“market, the law is for the defendants.” The same doctrine is also
promulgated in the second of said instructions, and was evidently in-
tended to, and in fact does, recognize the English law relative to the
« Saxon institution of markets overt.” No such law exists in this State,
and we insist that the giving of those instructions is manifest error.
Newkirk vs. Dalton et. al., 17 Ills. R. 413.
Hoffman et. al. vs. Carow, 22 Wend. 285, and ca-
ses cited.

IIL.

McALLISTER, JEWETT & JACKSON,

PLAINTIFFS ATTORNEYS.
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