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IN THE SUPREME COURYT

OF THE

THRD GCRAND DIVISION

OF THE

STATE OF ILLINOIS.

APRIL TERM, A. D., I1865.

Eeo record pa-

ges us designated

by numerals in

this margin.

1

1—5
6 and 7

1to8

10
12

13

14

15

16

16 and 17

18

’

WILLIAM A. P. BLANCIIARD & WILLIAM McLAREN
VS

; Ar:EAL ¥ro)M Bureav.
THOMAS PRATT.

This was an action of forcible entry and detainer, commenced by the plaintift below, Thomas Pratt
against the plaintiffs in this appeai impleaded with Phineas V. Blanchard and Mark Varnum, before
George O. Ide, Police Magistrate for the Town of Princeton, in said Bureau County, on the 31st day
of December, A. D., 1862. The plaintiff below, by his agent, Otis A. Turner, on theBléeray of
December, A. D., 1862, filed his aftidavit charging that * the defendants on the 9th day of November,
1861, at said county, did unlawfully make a forcible and illegal entry into the lands and possessions
“ of plaintiff, to-wit: S. W. qr. section 26, T. 15 N. R. six east 4th P. M., and then and there with
‘strong hand, violently, forcibly, and unlawfully did enter into possession thercof, and put out and
¢ dispossess said plaintift' from said lands and possessions whercin plaintiff had an estate and lease-
‘ hold interest for the term, from October 21, 1861, to January 1, 1867 ; that said plaintiff was on
“November 9, 1861, in possession ot said premises under said lease, which interest was then and still
“is subsisting, and that defendants still illegally, &o , hold said possession from said plaintiff, &c.”

Summons issued against all the defendants below, and was returned January 7, 1863, served on
William A. P. Blanchard and William McLaven. The other defendants, Phineas V. Blanchard and
Mark Varnum not found. '

The proceedings betore the justice resrlted in a judgient for plaintiff below, with an order for res-
titution of possession of the premises to plaintiff below. An appeal was taken by William A. P.

Blanchard and William MecLaren to the Circuit Court.

PROCEEDINGS IN CIRCUIT COURT'T,

Sumons to appellee.

Continuance at August Term, 1883.

At the December term, 1863, this cause was tried before Hollister Judge, and a jury, and the Jlll‘\
did not agree and were discharged Ly the court.

At the March Term, A. D., 1864, defendants bLelow moved for continuacce. Their motion was
overruled by the Court. Trial ordered, and trial had before Hollister J udge, and a jury, who return-
ed the following verdict : « We, of the Jury, do find the said defendants guilty.” Defendants enter
ed their motion for a new trial on 25th of March, which was the 11th day of'the term. On the 12th
day of the term the motion for a new trial was overruled and Judgment was readered for costs against
defendants ; also that plaintiff below have restitution of the premises.  March 26th, 1854, being the
12th day of the term the defendants helow prayed for and obtained an appeal to the Supreme Court,
and filed their bond, &e., with the leave of the Court to file their il of Exceptions within twenty
days, nunc pro tune, as of the 25th day of March, A. D., 1864  Bill of Exceptions filed April 204,

1864, nunc pro tune, ns of the 2Gth day of March, 1854

EVIDENCE FOR PLAINTIFE BELOW,

Wittt Sanrer, sworn, testified as follows : I reside within a mile and three-fourths of the land
in dispute ; in 1861, I vesided within half a mile of that land : was on the same quarter; know the par
ties to this suit ; know that Thomas Pratt did breaking on this lang m the fall of 18G1, about the mid-

3 P P v '
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dle of October. 1le asked me for a plow. I said he might take my brother-in-law’s plow. He took
it—it was a breaking plow for sod. He asked me to go with him to help him start the plow. Pratt
said he wanted to break for the purpose of taking possession of the land ; that he had leased it. We
went there ; I plowed, and he drove the horses ; I was with him about two hours ; I did not meas-
ure the land, but supposed it to be an acre and one-half. He said he had leased the land of Daniel
Pauline, and was breaking to take possession of it ; he broke joining the ridge road, leading from
Osceola to Neponset, towards the north-west corner of the quarter. T should judge there was an
acre and a-half broke—uot all broke while I was there ; I left him breaking. The next day I saw
the land he went around : it had been all broken up. Dana passed by while we were breaking. He
asked what e were doing? Pratt told him he was breaking a garden spot there, in order to take
possession of the land.  There was nothing said about building at that spot ; there were several oth-
ers passed by in sight of us ; they had to turn right on the end of the ridge road. I know it was gen-
erally known that Pratt had taken possession of the land. I heard both Rhodes and Douglass speak
of his taking possession ; I heard others, not land owners, speak of it, There ave seven or eight far-
mers in the neighborhood, Blanchard and McLaren, (defendants) Rhodes, Pratt, Donglass and Hewitt.
I talked about Pratt having possession ; I don't know that defendants knew of Pratt having
possession. I don't know when defendants put a house on the land. At the time Pratt broke, there
was no house on it : two or three wecks after the breaking there was a house on it. Blanchard lives
about three-quarters of a mile from where this breaking was done. Blanchard's N. W. corner comes
up to the corner of this quarter. Pratt lived about one-fourth of a mile from the S. E. corner of this
land in question. McLaren lived about 85 rods from the S. E. corner of this land. Ile lived half a
mile from where Pratt broke. The land where Pratt broke was rather inclined to a ravine, but was
easily seen from theroad ; the breaking was well done ; the land was turned over pretty good. YWhen
Dana came along Pratt told Dana hie was breaking a garden spot for the purpose of taking possession

of the quarter. IIe told Dana that he had leased the land of Pauline.

CROSS EXAMINED,.

I heard the two Rhodeses, Douglass and@ Dana speak of Pratt taking possession of the land. Inev-
er heard Dana speak of it except when we were breaking. The two Rhodeses lived in the same
house, and I lived on Rhodes’ farm. Douglas lived east of the land ; the neighborhood is pretty
thickly scttled ; the land was taken up all around except that quarter ; there are abont 13 farmers’
families living within the extent of one mile of this land. I never measured the land broke by Pratt
—it was three or four times as long as it was wide ; I have Leen among land all my life ; I judge it
was an acre and a halt'; I knew the land familiarly prior to the time Pratt and myself went on to p]o“:
—there had been no breaking before that time. I went over the land frequently for my cattle and
horses. I used to go over the same quarter to Osceola ; I have broken a piece on the north-west cor-
ner of the same land to scour my.plow—a long piece running along side of the road. Elder Hewitt
had a yoke of cattle on there scouring his plow on the same land. It was on the road running east
and west where I scoured, and where Hewitt scoured was toward the south-east, running cat-
tering across on the old road near the south side of the quarter. I did not sce Elder Hewett break
there : I saw his cattle at a distance—I knew his cattle. At the time Pratt did this breaking I did
sul;pose, or partly supposed, I was to have an interest in this land.  Pratt asked me it I wouid take
half the Jand 7 I said, ©I don’t mind about it.” That was all that was said at that time ; :1t'ter\v:|.rds
he said 1 would have to fence the land, and I said, I would not improve other persons’ land, for I had
not the money, and’then I did not hear any more about it. The plow belonged to Pearson, and was
on my place. The Rhodeses lived 200 steps from me. Pearson had broke with the plow for me and
the Rhodeses. ITewitt broke in the old road, rather to the west side ; Pratt broke alongside the
ridge road. There were thirteen families living near or within one mile of the land in controversy—
Hewitt, Rhodes, Saddler, Gumersal, Lewis Pratt, Douglass, Thomas Pratt, (plaintiffl) John Gur-
ney, McBeth, (Patrick he is now dead,) Dana, Bennett, Blanchard and McLaven. Never heard

Gumersal, or Blanchard, or McLaren speak of the breaking.
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Josepn Prarr: I am a son of the plaintiff ; I know this quarter in dispute ; I did not see father
break the land, but saw it was broke ; it was near the north-west corner—near the road along the
Kentville and the ridge road. I saw the breaking every time I passed ; it was one to one and a half
acres—never measured it. I heard some of the neighbors speak of it. I heard McLaren, one of the
defendants, say that Pratt had got another farm down there. It was in the fall, after father leased
the land ; it was after father broke. I saw ihe Blanchard and McLaren house which they put on the
land. DMcLaren spoke of Pratt having got the farm after Pratt had broke. Don't know who MecLa-
ren was speaking to when he said that Pratt had another farm. Albert Pratt was present when Me-
Laren spoke of Pratt having another farm. Mr. Pratt I think was there ; father had not obtained
about that time another farm. 1 had frequent opportunities of knowing this quarter before father
broke it; I passed over this quarter often in the spring and fall of 1861 ; I went for coal and the cattle
over this quarter. Never noticed any other breaking except where persons had scoured plows, along
theridge. People were in the habit of scouring plows on the quarter ; Hewitt scoured on the mid-
dle of the quarter—saw Hewitt's hired man scouring his plow on this quarter ; there was plow scour-
ing on the N. E. cérnor, near the north road : I had seen other scouring along the road, along the
north side. I saw a house on this quarter about two weeks after tather broke on this quarter. Blanch-
ard and McLaren did breaking on this land the next spring ; I saw their teams. Don’t know who
lived in the house. They broke 120 or 130 acres ; don’t know whether any one lived in the house
the first winter—don’t think any one lived in it that winter. I passed over the land on the north road

after father broke on this quarter, and before any house was put on it.

CROSS EXAMINED,

I saw Elder Hewitt's hired hand scour his plow on this quarter in spring of 1861—never but one
time ; he was on the old road, never saw any one clse scour plow there. That scouring of the plow
was about the middle of the quarter ; plowed with oxen. TFather lived pretty near three-forrths of a
mile from the north east corner of the quarter ; don't know of my own knowledge that father ever
broke on this quarter. Courrier lives a little over two miles from the N. E. corner of this quarter in
a 8. E. direction. Don’t know who MecLaren was talking to when he said that Pratt had gotten
another farm.  There are only Lewis and Thomas Pratt in the neighborhood. It was in the fall, in
threshing time—it was about the latter ¢nd of October, a little after I saw the breaking done. (The
defendant asked the witness the following questions : 1st. Did you ever in the presence of James
Hewitt say, that it would not cost your father anything to litigate these suits? 2nd. State whether
on a certain occasion, in the presence of James Hewitt, that you did not make the remark that your
father was all right, and thav this suit would not cost him anything?) To the answering of which
questions, and cach of them, the plaintiff objected, and the court sustained the objection and the wit-
ness was not allowed or required by the Counrt to answer the same, or either of them, to the order of
the Court sustaining the plaintiff’s objection, and refusing to allow or require the witness to answer
said questions, or either of them, the defendant then and there excepted.) The house was put on the
quarter about two weeks after father's breaking was done, near the latter end of October. Did not
see them when they were moving the house on the land. When I was threshing at Conrrier’s was
before the house was on the land, because I had been on the land and saw no house. The threshing
was a few days after the breaking ; did not go by this quarter to go to Courrier's—I went further

"away from this quarter in going from father's to Courrier’s. I do swear the house was not on the
land when I went to Courrier’s to thresh for I had been on the land a few days before. T don't know
what I was going for when I went on the quarter. There were others at Courrier's besides me.
Lewis Pratt, his boy acd McLaren, but I can't remember all that were at Courrier's when I was thresh-
ing ; don’t know what McLaren was talking about when I heard him say Pratt had another farm The
machine was going and making a noise. I was cutting bands, and McLaren was feeding the machine.
There was a man near McLaren, but don't kunow who it was ; he was on the i ght haud side ; I had
to be within half a foot of McLaren—don't know how near the other man was to him : the othes

man
went off the stand in two minutes ; heard nothing else—don’t know the man he was talking to.
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LRecalled : The machine was running when I heard McLaren say that Pratt had another farm ;
don’t know whether father broke the land ; I heard folks talk of father's breaking ; did not know of
any other person breaking on this land for the purpose of taking possession before father was reported

to break on this quarter.

Pearsox: I know the land in dispute—I knew it in the spring, summer and fall of 1861. I know
Pratt broke one and one-haif acres for the purpose of taking possession in the fall of 1861, after har-
vest. Don’t recollect the month precisely. I looked at it for the purpose of making an estimate of
what Pratt broké. Ihad known the quarter two years before Pratt broke ; don’t think there was
any other breaking before Pratt's, except scouring plows. I scoured my plow on the east side of
the road that runs to Osceola from N eponset; there was more broke up towards the
south side by scouring I never saw any other person scowring plows on the quarter
beside myself. I saw.Pratt break this piece towards the north-west corner. I spoke to
Pratt as I was passing by ; as Pratt was turning round, I said, you have got started. I
knew at that time for what purpose Pratt was breaking ; the way I knew was that he came to where
Saddler and I were, and wanted to get a plow to break on that quarter to take possession of it. (Ex-
cepted to.) He got the plow, and I saw him breaking about 11 o'clock of the same day. I heard a
good many people talking, through the xleigllbon'}looci about Pratt breaking for the purpose of taking
possession of the quarter. I heard Norton, the two Rhodes, and a great many others in Neponset,
that heard speak of it. That town is near this road where people in that neighborhood go to do bus-
iness. 1 did not hear Gunny speak ofit. I heard Robt. Stubble and a good many others ; these
persons who I heard speak of it lived around the neighborhood. T saw Blanchard an 1 McLaren put
the house on this quarter, about two weceks after Pratt did the breaking, and after I heard these per-
sons speak of Pratt having taken possession ; they got the house at Elder Hewitt's—put it on the S.
E. corner ; 1 was at the house moving—did not help them much. T did not hear Blanchard and
McLaren say where they were taking the house, and what they were a-going to do. They touched
the south-west corner of this quarter when they struck the quarter. The house was standing on
Hewitt’s farm, across up the Kentville road. They would move the house within halt a mile of Pratt’s
breaking. Pratt’s breaking was not within sight of where they were moving. The house stood before
they moved it in a north-west direction from the center of the quarter. They had to take the house
around on account of the bridges. The reason I think Blanchard and McLaren knew of Pratt’s
breaking was, that it was within sight as they went to town and they could not help seeing it, and
because it was generally spoken of in the neighborhood. The Rhodes knéw of Pratt’s breaking before
Blanchard and McLaren placed a house on the land. The breaking of Pratt’s was next to the road

lealding to town : the ncighbors passing along could not help but see it. The Lreaking Pratt did had

‘no appearance of scouring plows. I don't think any otlier breaking was done except to scour plows.

CROSS EXAMINED.

I was nov doing much of anything when Pratt came for the plow. Saddler, Pratt, wyself and the
children were there. It was about 8 o'clock. I don’t know what Saddler was doing—my meniory is
pretty good. We were all three together when Pratt got the plow for the purpose of breaking. He
was going to break a piece for possession. The language was something in that style. ITe said he
was going to break for the purpose of taking possession. I was sworn on the other trial, and don't
think I swore that I never heard Pratt say anything about taking possession. If I did so swear on
the other trial, I guess it was a mistake. My recollection is more apt to be correct when I was sworn
before than now ; my recollection is now clear and distinet as to what took place that morning. 1
heard Thomas Norton speak of Pratt taking possession (at his Louse) a few days after Pratt's breaking.
Norton commenced the conversation ; he said he thought Pratt and Saddler had got a hard bargain.
Norton asked me if Pratt had not got a lease on that land, and I told hizu Pratt had broken for pos-
session. e asked me if they had done any plowing, and T said, yes, and for the purpose of taking

possession. It might have been a week after the breaking when I had the conversation with Norton.
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The house was put on the quarter the same fall the breaking was done—don’t know whether it was
in 1861 or 1862. Hcard Robert Stubble and the Rhodes speak of Pratt’s breaking for possession the
same fall of the breaking ; it was on the same day I was at Norton’s—Stubble was at Norton’s. I
don’t recollect what he said ; he said Pratt had a hard bargain. Don’t know that Stubble spoke of
the breaking to take possession. I heard the Rhodes speak of the possession—they live half a mile
from the quarter. Ilive not many ;steps from the Rhodes ; I was at Rhodes’ about the same day of
the breaking. Heard John Rhodes speak of Pratt's breaking to take possession. He asked me if
Pratt had not gone to break to take possession. Heard many others besides the Rhodes speak of

Pratt’s taking possession. They were plowing with two horses ; it was not very stiff prairie sod.

Warrtace Crank: I reside near the land in dispute—one mile and a quarter from the corner of the
land. T have known the land since 1854. Some time during the Jatter part of October, I was cros-
sing over the land, and I saw Pratt breaking. I asked him what he was doing. Said he was break-
ing a garden spot ; that he had leased the land for the term of five years, and that he was breaking
to take possession. IIe wished to apprise the neighborhood so that they might take up their stock.
There was about an acre and a half; it was in the north part of the quarter,near the ridge road,about 40
rods from the N. W. corner. There might have been breaking done there before Pratt’s, but I never
noticed any.  This was the first time I ever heard of any body breaking to take possession. Blanch-
ard and McLaren put the house on the land after the breaking was done by Pratt. I don't know
whether Blanchard and McLaren knew about Pratt's breaking. The breaking was well done ; he
was using a Tiskilwa breaking plow—a regular breaking plow. The breaking was some thirty rods
long and from cight to ten rods wide.  Shouldn't think any one could pass the road without noticing
Pratt’s breaking. It was not over five rods from the point where the ridge road entered the quarter

on the north ; think Pratt's Lreaking could not have been mistaken for scouring plows.

CROSS EXAMINED.

I asked Pratt what he was doing. He said he was breaking a garden spot. He asked me if I
thought that would be considered a possession. I told him I thought not, unless he followed it up.
He was plowing with two horses. I should not think it a proper season to do breaking. It was prai-
rie soil, trod out somewhat, not sufticiently worn out but that the furrow turned over evenly. From
the middle of May to the first of July is the proper season to break. I live in the middle of N. E.
quarter of sec. 28. Banister lives one quarter of a mile west from my house. He spoke to me about the
breaking—wont swear positively that he spoke of breaking, but he talked about Pratt taking posses-
sion. This conversation took Place a few days after the breaking. Am not certain whether it was
before the house was moved on the land ; am pretty positive it was before the house was put on. The
circnmstances that led me to think that no one else had taken possession : I proposed taking 40 acres
of theland. Pratt said he would be unable to break it all, and he said another party had spoken for
it,and it he did not take it, I might have it. Never knew of Pratt doing anything on that land be-

fore or since that day. I saw Blanchard and McLaren's teams there breaking in the spring of 1862,

Direct Examination Resumed » 1 learned about a week or two after the conversation with Pratt

about the breaking, of Blanchard and MecLaren putting the house on. Don't know for whom Russell

was breaking. Blanchard and McLaren fenced the land the next spring ; was a post and rail fence

—it was made of poles, Llack oak and burr oak i the butts were cut off and used as poats—was nota
very substantial fence. The land was fenced on the west by Mr. Hewitt,

on the east by Blanchard and Gray.

on the south by McLaren,
These fences had been up before on their own land. It needed

a mile of fence through the center for a road, and half a mile on the north. I went into the neigh-

borhood of Osceola once a month ; went on the land perhaps once or twice a week some weeks, and
some wecks not at all, to look after cattle. If there had been breaking on the extreme south and to-
ward the west, I might not. have seen it. I should suppose I might have seen regular breaking—I
presume I could have seen it ; I traveled the read from N. E. to S, W, frequently ; if there was reg-

ular breaking there, I believe I could have seen it.
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CROSS EXAMINED.

There might have been breaking there and I not have noticed it. I never crossed the land in the

east part of the township ; I then traveled along the north side of this quarter.

Troxas Ruoprs : T am acquainted with the land in dispute, and have been five or six years ; lived
within half a mile of the land. Seen some breaking on the north side, near the N. W. corner ; don’t
remember the exact time when I fivst saw the breaking ; it wasin the fall of 1861. It was before I
saw the house on, perhaps ten or fourteen days ; did not measure the land broken by Pratt—as,
perhaps, an acre or over. Before I saw the breaking I learned that Pratt had done it. 1 wason the
north side frequently ; I never noticed any breaking, that I called breaking, before Pratt broke—have

seen a furrow here and there plowed on the land. It was along the ridge road, in and aside of the

road. I scoured my plow ; I don't know it was in 1861. I had never heard of any person breaking
the land before Pratv's breaking. T learned from hearing Mr. Saddler tell about Pratt's breaking. I

-have n't any particular reason for thinking it was gencrally known in the neighborhood—

Pratt Pearson, Saddler and myself, talked about it. Saddler, Pearson and I lived near together

—mnever heard any other person speak about Pratt’s breaking.

CROSS EXAMINED.

I was w’t over the quarter only on the north side, very often ; did not see the breaking done ; there
was more talk about Pratt's breaking after the house was moved on than before. T don’t profess to
swear there was no breaking on the south side of the quarter. I scoured my piow twice in one sum-
mer ; I scoured my plow on the ridge road, about one hundred yards south of the north road. Pratt
proposed to take me in as a partner ; he wanted me to take a share with him, and said he had 't
means to fence. T told him there might be trouble. It was before the house was put on and after

he had done the Lreaking.

Direct Examination Resumed : At the time he proposed to take me in, he said he had leased the
land from Pauline ; never noticed any breaking on the south part before Pratt’s breaking.

O1is A. Turser : Am acquainted with the land in dispute, (lease exhibited.) This lease was exe-
cuted by the partics who signed it ; those are their signatures. Then followed the lease, which is
dated October 21, 1861, between Daniel Pauline of Quincy, Adams county, Ills., of the first part, and
Thomas Pratt, of Iéurcnu county, Ills., of the sccond part, whereby Pauline leases to Pratt the S, V.
26, 15, G, from 21st of October, 1851, to January 1, 1867, in consideration that Pratt should break
all the land during the year 1862, and build a first class fence out of the best white pine boards and
cedar posts along the north and east lines of the land ; and, also, either build of like material so as to
Join with the fences on the sonth and west lines, half of the strings of fence along the south and west
lines of the land leased, or, buy half the fence built and standing on said south and west lines, of the
owners, provided, said fences are made of good material and built in a substantial manner ; Pratt to
be at all cost of the fences—the fences to be put up in a good, substantial manner, and to be kept in
good and substantial repair by and at the cost of Pratt. Also that said Pratt should build a house of
good materials, to be put up in a substantial and workmanlike manner, on an eligible part of said land
at a cost of not more than $250, and to be kept in repair by Pratt during the term of the lease, all
to be done at his cost and charge—all the improvements to be completed on or before Junuary 1,
1864. Pratt to have the use of the land for the years 1862 and 1863 for the breaking ; after that
Pratt is to pay Pauline rent, $200 per annum, during the term of the lease, amounting to K600
for the balance of the term ; this money to be offset to the improvements which Pratt
shall put on the land, the same to be taken as afull compensation by Pratt for all improvements

above recited to be made by him. 1In case Pratt shall well and truly perform on his part he shall not

~ be charged with money rent, but in case he tails to perform any or all the conditions on his part to
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be performed, in that case he shall pay to Pauline in money the difference between the actual value
of the impl'ove;nents he may put on and those above recited to be put on. If Pratt shall prefer to use
for posts white oak instead of cedar, then he shall not charge for such white oak posts more than
eight cents a piece, and the difference between the eight cents, their cost, and 13 cents.the cost of the
best cedar, Pratt shall pay to Paulinc in money. The white oak posts to be six inches square. Pratt

shall not transfer the Jease or the conditions thereof without the written consent of Pauline first ob-

“tained. At the expiration of the term, when the land is offéred for sale by Pauline, Pratt shall first

have the refusal of the land at such price as Pauline shall offer it to others. At the expiration of the
lease, Pratt to deliver to Pauline peaceable possession of the premises and appurtenances without cost
or charge of any kind, in good condition, reasonable wear and decay excepted.

(Signed.) DANIEL PAULINE, (75:t)
THOMAS PRATT. (&)

The plaintiff here offered in evidence a deed in substance following. The deed of quit olaim from
George O. Karrick, Galena A. Karrick, John C. Burche, Susan RR. Burche, Saemuel R. Burche,
and Ella A. Burche, by their attorney in fact, Asa Tarner of Adams county, Ills., to Daniel Pauline,
whereby, in consideratlon of fily dollars, the parties of the first part remise and quit claim to Daniel
Pauline, his heirs and assigns forever, the S. W. qr. scet. 26, township 15 N, range 6 E. Said deed
is dated Sept. 2, VISGI, and acknowledged of same date before S. I, Delano, notary public, of Quincy,
Ills. The Plaintiffa’so offered in evidence a power of attorney purporting to be from George O. Kar-
rick and Galena A., his wite, of Dubuque, Tewa, John C. Burche, Susan R. Burche, Samuel R.
Burche and Ella A. Burche, of the City of \Vashingto.n, D. C., heirs at law of Joseph Karrick and
Rebecen, his wife, late of Baltimore and State of Maryland, constituting and appointing Asa Turner,
of Quincy, Ills., the lawful attorney of said parties to bargain, sell and convey, remise, release and
quiv claim all those certain lots or parcels ofland located in the military tract'and State ot Ills., known
and described as follows, viz—the S. W. quarter of section 9, 2 south, 6 west. The N. W. quarter
sec. 8, 7 north, 8 west. The S. E. quarter sec. 11, G north, 8 west. The S. W. quarter section 13,
G south, 5 west. N. W. quarter section 82, 5 N., 3 E. N. E. quarter scction 14, 6 north, 8 E., to-
gether with any and all other lands in the said State of Illinois in and to which the partics of the first
part have any i'ight, tile or interest in law or equity as the heirs at law of said Jeseph Karrick and
Rebecea Karrick, signed and sealed by the parties of the first part, and dated February 19, 1861, ac-
knowledged by George O. Karrick and wife Lefore J. M. Allison, notary public of Dubuque, Iowa.
Feb. 19, 1861, and acknowledged by John C. Burche, Susan R. Burche, Samuel R. Burche and Ella
A Burche, before Charles D. Sclding, a commissioner for Illinois, at Washington, . C., March 5th,
1861. To the giving in evidence of the said deed and power of attorney, the defendants then and
there oljected, which objection was then and there overruled by the court, and the plaintiff was there-
upon allowed by the Court to read, and he did then and there read in evidence to the Jjury
the said deed and power of attorney to the order of the Court allowing the same to be read in evi-

dence, the defendants then and there excepted.

Omis A. Turxer then testified as follows : I was present at the exceution of this lease when the
lease was executed the parties went out on the land, examined and looked over it, and talked where
the best site for a house would be. A high spot near the ridge road was determined on for the place
to build the house. Pratt, Pauline and myself went on to the land together, talked about his break-
ing, and his commencing immediately. I saw the breaking which was subsequently done by Pratt
on the west side of the ridge road. It was a square piece ; I Jjudged it to be about two acres—it was
twice as long as wide. The breaking could be easily seen from any point of the road— was plain to
be seen from both roads. It was a month to six weeks after the leasing to Pratt that I saw the break-
ing.  Blanchard admitted that he put a house on this quarter. MoLaren sail he clsimed the posscs-
sion of the quarter in connection with Blanchard ; that he and Blanchard were interested together. I
asked Blanchard why he placed the house on the place when he must have known of our lease to
Pratt.  He said he knew of Pratt’s breaking on the place. Don't know of McLaren saying anything

about the breaking. Ihad been over the quarter the day before the lease to Pratt—that was the
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first time I was ever there. I passed over the quarter in the direction of the ridge road, from 8. E.
to N. W. I scanned the land carefully ; I saw in various places over the qnarter where persons had
scoured their plows. I saw irregular furrows ; Isaw no regular breaking on the quarter ; passed
over the land when I went to sce Blanchard. I saw in the forks of the ridge road some furrows. I
noticed an irregular number of furrows ; on the west of the new road I saw some seven or eight fur-
rows—there were no furrows on the west side of'the old road. The track of the old road was all cut
up with irregular furrows, some two or three on the south line between the old and new road—no
farrows beyond where the old track was worn ; have been over the land since—noticed the same ap-
pearances. I employed Russell in the spring of 1862 to break on this quarter at the instance of Pratt.
He spoke of him as a man who followed breaking and that he, Pratt, was short of help. Russell
broke about five acres near where Pratt broke, Joining it on the south and little to the east of it. In
October, 1861, Pauline and myself were in the neighborhood about two days ; did not hear of any
one having broken on that land prior to that time ; saw some of the neighbors—Pauline mentioned
to them that he owned this quarter. After we saw that there was no improvement on the land we
considered it vacant.

CROSS EXAMINED,

Ilive in Quincy. My Lusiness and Pauline's is the same. e is a dealer in real estate. Pauline
and myself came up 10 Neponset ; passed over this land on Sunday —we met Pratt on Sunday : on
Monday we leased the land : I was then doing business for Pauline on a salary. Pauline and I went
there in a buggy ; we met Pratt at his own house on Sunday and dined with him ; we went out and

looked at the land before we leased to Pratt.

Question. Did you swear on the other triai that you did not go on to the land until after the
lease 7 Answer. Don't know how I swore before ; I think we were on the land before and after

the lease ; we were on the central portion. * I did some of the writing—think Pauline drew the lease.

(The lease is in Pauline’s hand writing ) I copied the sccond. I and Pratt looked up the witnesses ; I
was authorized to-commence suit in Pratt’s name ; after serving the notices in the name of Pauline,
we did arrange with Pratt that we shonld use his name. I swore before Ide that T was an agent of
Pratt because he authorized me to commence suit in his name. I suppose it was not under a feigned
possession of Pratt that we desired to retain possession. T went to Pratt and made the arrangements
to carry on this suit ; there was nothing said about any pay. I asked Pratt ifhe would authorize me
to commence a suit in hix name as agent. I remember the term agent being used. I employed Rus-
gell to plow for the benefit of Pratt it we gained the suit ; if we lost, it would be the loss of Pauline.

It was undetermined whose benefit the Lreaking was for at the time the breaking was done. Pratt's
name was not :mentioned when I hired Russell. T did not tell Russell that the Lreaking was for Pau-
line. The next time I returned after leasing to Pratt was from four to six weeks ; the house was
then on the land.  All the conversation I had with Blanchard and McLaren was after they had the
house on the quarter. It was after that when I served the written notices on Blanchard and MeLaren

—it was some time in December, 1802, that I served the notices. I only made a verbal demand for

the premises on my second visit. Pratt was with me when I went to Blanchard and spoke to me
about the house being on the land. T was not on this quarter until May or June—at that time Blan-

chards were plowing the land. I employed Russell to break ; I paid him with Pauline's money. The

first time I served the notices, I served them in Pauline's name. The sccond time in Pratt’s name.

Pratt has paid part of the expenses ; I expect Pratt looks to me to furnish the money to pay expen-

8es ; Pn‘uline cmploys attorneys through me : I expect Pauline's money pays the expenses of the suits,

T asked Pratt if he wished to continue with his lease 5 if he did, we must use his name, and if we

couldn’thold him in possession, Pauline would pay the expenses. Pratt wanted to carry out the lease

and retain the possession. I suppose it would be in support of Pauline as well as Pratt. It would

depend upon whether it would be to the benefit of Pratt whether Russell's breaking was Pratt’s, or

not. I don't know, as I said to Russell, who the breaking was for. I gave him my address and said

when the breaking was done, he would be paid for it. Blanchard stated that he had done breaking
o
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there in presence of Pratt in May, 1861.  He claimed to have taken possession in the spring of 1861.
I asked Blanchard what right he had to the land ; he said he had possession and that was all he
wanted. He defied us with our title and told us to come on. He did not tell me he was claiming
under a title. There was not as much breaking done in place where Blanchard pointed out that he
and McLaren had done, as was done by Pratt. I saw where he claimed the breaking was done, but
I saw no breaking except such as I have described. 1 saw considerable furrows, but no regular go-
ing round. 1 think there were six, seven or eight, possibly nine furrows in the three cornered piece
—on the side where there were nine farrows I did not count. I should be surprised to find it two
acres—think there was from a quarter to a half acre. I supposed the Pratt breaking three or four
times as large. I did not sec any plowing in the sod west of the old road. It didn’t have the ap-
pearance of breaking. I spoke to Courrier about Blanchard claiming possession, and that he had
done some breaking there. I told him I had n't seen any plowing except for scouring plows ; I did
not tell Courier that I had seen Blanchard & MeLaren’s breaking before I leased o Pratt. I toldhim
that Blanchard claimed that he had done some breaking, and that I had never seen anything but some
irregular plowing there, and asked him if he knew anything about it. He said he did not know of
any. Don’t recollect that I said on the other trial that Comrrier said that Blanchard had a pretty good

claim. It was from one to two months after the lease that I had the conversation with Blanchard.
DEFENDANTS’ WITNESSES.

Mark Brascnaro : I reside in Osceola, Stark county. Defendant, Blanchard, is a second cousin
of mine. I am acquainted with the land ; in May, 1861, I was drawing corn to Neponset ; I passed

over the road mentioned. I saw Blanchard and his team on the land—he was plowing. I asked him

if he had bought the quarter. e said he had got it all fixed out right and was going to improve it.
(Map shown.) Ile was plowing with one pair of horses ; it was an old ground plow ; a rod plow is a
regular breaking plow. I asked him if he had got the quarter, and he said he had got the thing all
right, and was going on to improve it. I was driving to Neponset with a load ; it was about nine
o'clock, a. m.; his team was there when I came back from Neponset

; it was near noon when I got
back there. Conger was Blanchard’s man.

The picce plowed was 40 rods on the east side, 28 rods

on the west side, and 20 rods on the south side. There was a very small picce left unbroken in the

middle of the three cornered picce ; 1 passed on that road almost every day until havest. I suppose

the breaking done by Blanchard was easily to be seen during that summer. The breaking came right

up to the road. It was fenced near up to the east line.
CROSS EXAMINED.

I measured this three cornered picee last week, between the old road and the new road. The road

we traveled n 1861 was gullied out and that is what I went by—T went by the west side. The old

road is plain to be seen, it was right on the ridge ; they Lroke it in 1862, raised a crop of wheat in
1863 ; they plowed it last fall ; I drawed over that road in 1861, 1500 bushels of corn ;
help about the last end. I asked Blanchard if he had bought the quarter,

I had some

because I knew he wanted
to buy it. W. A.P. Blanchard lived south of where he was breaking, some 80 rods. When I first

saw him breaking there was no one with him but Conger ; Blanchard was where the plowing was

being done ; when he saw me coming, he came up to me ; one side of the plowing was right up to
the road. The next morning I saw they had almost the whole of the three cornered picce broken up
—he was still plowing when T went home that day : his team was going round the piece ; quite a piece
was left when I came back that day—as much as had been plowed. and T don't know but more. I
generally made the trip and got back by noon. They did not plow any of the road where I traveled.
It was plowed out to the edge of the new road ; after MeLaren fenced up it was vather a steep pitch—
the earth was not trod over outside of the road ; this plow had a rolling entter.

Jonx Wymax: I reside in Neponset, about three miles from the land in controversy. My business

i3 teaming and hauling coal—hauled coal across that (quarter section in 1861.  Can't tell what time of
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day it was ; saw Blanchard's team plowing there on the west side of the new road. I helped Blan-
chard to measnre it last week—it was 40 rods on the east, 20 on the south, and 28 rods on the west
side.

CROSS EXAMINED.

Can't state the exact time. I met Mark Blanchard about a mile and a half from Neponset, about
9 or 10 o'clock, a. m. I did not see W. A. P. Blanchard on the land ; it was Blanchard’s hired man
that was plowing. I know it was the first breaking I ever saw on the quarter, and I traveled over it

quite frequently.

Parrick Sisxorr: In the spring ot 1861 I worked for McLaren. Iknow the land in dispute ; I
was sent on that quarter sonse time in May, 1861, to plow. I plowed on the west side of the road ;
the strip was about 70 or 80 rods in length ;it was about two rods wide. It was in the afternoon
when I went to plow. T don’t know where McLaren was in the forenoon—he was plowing. In the
afternoon when I went to plow I found the plow there ; ihe plow was stuck in the furrow—it was
McLaven's plow—it was the same plow McLarentook out in the morning. I finished the land before
I quit—about half an hour before sundown. I had a span of horses ; McLaren had scoured hig plow
in the spring, down below Osceola, in the timber. This breaking I think was not for the purpose of
scouring the plow ; don’t know how long McLaren plowed. . He went out between 7 and 8 o’clock

in the morning ; Idid not sce him come in—did not see him again until noon.

CROSS EXAMINED.

T am living on the land in dispute ; I am Blanchard’s tenant. I did the plowing in May, 1861—I
was then working for McLaren by the month ; before I went to plow I was nailiug' up fence. I don’t
know why I plowed there—we scoured the plow about the 1st of April. We had four acres to plow
for corn when I broke on this quarter. McLaren had 60 acres of corn that year. I commenced work

for McLaven in March ; I quit work for him the day before christmas, 1861.

Jases Hewrrr : T know the land in dispute. I saw McLaren’s team plowing. (Map shown.) The
plowing was done on the west side of the road—part of the road I think was plowed up. It was
about 80 rods long and two or three rods wide. He plowed in the spring of 1861. I heard the tes-
timony of Pratt and Saddler in relation to father's team plowing on this quarter. I saw the team part
of the time. We went down across the quarter ; we scoured our plow at the timber. I don’t know
what the hired man plowed there for unless it was to scour the plow. He was plowing up toward the
N. W. corner. It was in the afternoon that I saw McLaren’s team plowing there. It was Paul Sin:

nott that plowed.

CROSS EXAMINED.

I saw Paul Sinnott plowing late in the spring of 1861. My father’s team was an ox team. MecLa-
ren’s Irishman was plowing with a scouring plow. It did not occur to me that they were plowing to
scour plow ; the plowing was not irregnlar—it was a hard place to scour a plow along the road. The
road is one that run across the prairie ; there is a road now laid out across the quarter : the land is
not sandy where McLaren plowed. The old road ran over high ground. I saw some plowing done

at the north line along the fence ; I don't know whether it was scouring or fine ground there.

C. A. Hewrer : Ilive from 40 to 60 rods N. W. from N. W. corner of the quarter in question :
known it for nine years ; I have scen both picces of the breaking ; 1 could not give any deseription
of either of these picces of breaking ; after the breaking, which it was said that Blanchard did, I had
to cross this breaking in my buggy. I could not distinguish between Blanchard's and McLaren's
breaking. I think the breaking was from two to three rods wide —from 40 to GO, and probably 80 and
possibly less than 40 rods in length. The other breaking,said to be Pratt's, I have crossed. it was smaller
and an oblong—perhaps four to six or seven vods wide, and some 20 rods in length. In crossing the
breaking I made an acnte angle ; there was an old road very near the ridge.  The breaking of Blan-
chard and McLaren hit into the old road occasionally, while the place Jaid out for the new road was
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left. The plowing was regular, and seemed to have been done with an old ground plow. I have

‘used an old ground plow with a roller to break with ; but that kind of' a plow was not used on regu-

lar prairie. This prairie was fed out very much. The season for breaking prairie is from the 10th
of May to 10th of June. It is said that fall plowing is very bad. It was prairie fed, but very much
grown up to weeds. The prairie grass was wanting—prairie like this was could have been broken -
better with an old ground plow, than with a rod plow. The most of that prairie was broken up the
next spring by Blanchard and McLaren. Some time about the 1st of November, 1861, Blanchard and
McLaren came to me and wanted to buy a small tenant house. On the 6th of November they bought.
the house. It was 16 by 24 feet ; they started the house the day they bought it. They started di-
rectly south, for they conld not get straight over on account of sloughs in the road. I saw the hounse
on this quarter in a very few days after they bought it. The next spring Blanchard and McLaren
broke up the whole of this quarter, except sloughs ; they put on a miserable fence, so as to secure
the crop. In the spring of 1863 they fenced each side the new road which runs across the quarter,
and then from where it strikes the road running across the north end itis all fenced. I never sent
my plow on that place to szour. My teams never scoureda plow on this quarter by my direction or
knowledge. When I traveled in 1861 on the old travecled part of the road, a portion was broken up

—perhaps all of'it. Icounldn't 'sny therc was more plowed than to scour a couple of plows.

CROSS EXAMINED.

I cntered this quarter on the N. W. corner. Blanchard and McLaren broke in 1862, and I saw
them Dbreaking. I think they had some mould-board and some rod plows. I don't know that the
mould-board plows are regular breaking plows, but I know Blanchard had a regular mould-board
plow which is a breaking plow. I passed by the breaking of Pratt’s. It looked to be regularly bro-
ken, and seemed to be done with arod plow. The furrows were cut thin and Iaid out flat. Don't
know that any one lived in the tenant house that fall of 1861. The house was a considerable distance

from the road. I saw smoke in the house, but don’t know what time.

Axprew Doucrass: I know where the land in controversy is ; I measured the McLaren breaking,
also the Pratt breaking ; Pratt's breaking was four rods and 12 links wide, and three rods long (30
rods long.) McLaren’s breaking was two rods and 22 links wide and 80 rods long. Mr. Lewis Pratt

helped me to measure it—measured it with a chain.

CROSS EXAMINED.

Made the measurementin the fall of 1862, I believe. McLaren pointed it out, but we knew where
it was ; the ground was all broke up around it. had been broken up in the spring before ; think it

was frozen some. Got the chain of McLaren—it was a surveyor’s chain. I pat down the figures.

Direct Kaamination Ilesumed : Could distinguish from the appearance of the breaking the old
breaking from the new. Pratt’s breaking was more mellow than the breaking of 1862. Don’t think
they plowed through the old breaking when they plowed the new. Think I am positive on the sub-
Jject.

Lewis Pratr : I know the quarter of land in dispute ; I helped measure these pieces of breaking ;
Douglas and McLaren were present. It was a regular surveyor’s chain ; Douglas carried the hind
end of the chain and made the minutes ; I carried the fore end and stuck the stakes ; we put the
minutes down at every corner. I could not swear that the figures read by Douglas, was the same
made when we did the surveying. 1 had no interest in measuring the land. We measured the land

in November or December, 1862. The ground was frozen some ; the stakes were wooden.

CROSS EXAMINED,

I don’t live on the land ; rented a piece of the land last year of Phineas Blanchard ; I rented of
Phineas Blanchard this year. Before I measured the land had never heard of the suit between Pratt
and Blanchard & McLaren. Did know of Pratt breaking on that quarter in 1861 ; I think I saw his

breaking the morning after he broke it. Isaw a team breaking on this quarter in the spring. It was
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the first plowing which I ever knew of being done on the piece. Don’t know that it was McLarerr

breaking in the spring. My door is just across a quarter to the quarter in question. I was cast of N.

SrepneN Lyee : I know the quarter in dispute. I saw McLaren and Blanchard breaking in the
spring of 1862. They had two rod plows and one mould-board plow. I know when they put the
housc on the land. They started the house one day and got it on thenexi. I recollect of drawing
the honse acress fome plowing. The quarteris under fence and under cultivation. The proper sea-
son for breaking is in the spring, from 20th of May to 1st of July. The sod does not rot so well
when broke in the fall asin the spring. The land broken in May would rot better than that in Octo-
ber before. The whole entire quarter was more or less eaten out. I helped move that house—we

moved it from Hewitt’s land.

The defendants then offered in evidence the record of a deed from Dewitt heirs to Blanchard and
McLaven, and called W. A. P. Blanchard and Phineas Blanchard to prove that the original deed was
lost and out of the power of the defendants to produce in court. After the examination of said wit-
nesses by the Court, the Conrt admitted a certified copy of the record of said deed to be read in evi-
dence to the jury, which deed is in substance as follows, to-wit: An indenture made May 1, 1861, by
Jacob V. S. Dewitt, James IR. Dewitt, Charles E. Dewitt, Ephraim H. Dewitt, Albert T. Smith, Eliz-
abeth Dewitt Smith, Julia C. Dewitt, and Maria Dewitt by John B. Strong, their attorney in fact. par-
ties of the first part, to W. A. P. Blanchard and William McLaren, of the sccond part, whereby the
parties of the first part in consideration ot $1000 paid, &e., by the parties of the second part, remised,
released and quit claimed, and by said deed did remise, release, sell, convey and quit claim unto said
parties of the second part, their heirs and assigns forever, al! the right, title, interest, claim and de-
mand which the parties of the first part have in and to the south-west quarter of scction 26, in town-
ship 15 north, range six east of the 4th P. M., in Bureau county, Ills., To have and to hold the sane,
together with all and singular, the appurtenances and privileges thercunto belonging and all the estate,
right, title, interest and claim whatever of the parties of the first part in law and equity to the only
proper use, benefit and behoof of the party of the second part, their heirs and assigns forever, which
deed was signed and sealed by the several parties, grantors, by John B. Strong, their attorney in fact,
and was duly acknowledged before John H. Lewis, clerk of the Circuit Court of Kunox county, Ills.,
acting by J. M. Gibson, his deputy, May Ist, A. 1)., 1861, and the seal of the said court is attached

to the certificate of said acknowledgment.

Joux Currier : Sworn—1I know these parties ; I know Turner ; I had a conversation with Turner.
and he commenced enquiring about the quarter in controversy ; this was at my house. Turner said,
what breaking was done there was that of scouring plows. It was some time in December, 1862 ;
he said there was some four furrows. This conversation was betore any suit was commenced. Turner

was then on his way to see Blanchard.
DEPOSITION OF JOHN A. RUSSELL,

My age is 25 years ; am a farmer when I am a civilian—I am now in the army. My residence is
Neponset, Bureau county, Ills. T am about to depart from the State—shall probably go in about two
wecks to join my regiment near Vicksburg. I am acquainted with the S. W. quarter section 26,
township 15 north, range six east, in controversy in this suit. I am acquainted with plaintiffand de-
fendants—have known plaintiff three years and defendants five years. I became acquainted with Otis
A. Turner in Neponset, in May, 1862. I was introduced to him by J. B. Blake, I broke five acres of
land on the above described quarter section about the last of May or first of June, 1862. I did the
breaking for another person ; I was employed by Otis A. Turner—he employed me to do the break-
ing in May, 1862, and told me he employed me 1o do the breaking for one Pauline, whose first name,
I think, is John. Turner told me he was an agent of Pauline ; Turner told me Pauline lived in
Quincy, Ills., and he gave me Pauline's address in regard to writing a letter ; prior to the time I com-
menced breaking there had been, I should judge, some twenty acres of the said land broken. McLa-

ren was breaking on this land with one team, and Blanchard with two teams, before I commenced.
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I did no other breaking on that land than what I did for Pauline.

CROSS EXAMINED.

At the time Turner employed me to do breaking as I have stated, there was not a great deal of
conversation between him and me ; I don’t think Pratt’s name was mentioned—if so, I do not remem-
ber it I think there was something in that conversation concerning the title to or possession of the
land. I think he told me I would probably find Blanchard’s teams breaking there, or something to
that effect. I don’t think Pratt's name was mentioned at all at the time when he spoke to me about

doing the breaking. I do not remember everything that was said.

POWER OF ATTORNEY from Dewitt heirs above named to Ephraim H. Dewitt to take posses-
sion of and sell any and all lands in Illinois in which Ephraim Dewitt was in any way interested at
the time of his decease, and to convey such lands to the purchaser by deed, with or without covenants
of warranty, with full power to make such sale and conveyance, &c., with power of’ substituting such
other person to exercise such powers as he should see fit, dated July 31, 1856, acknowledged by J.
V. 8. Dewitt before W. W. Ketchum, N. P., July 81, 1856, and acknowledged by James R. Dewitt,
Maria Dewitt, Julia C Dewitt and Charles E Dewitt, betore George W. Cassedy, commisioner of
Illinois for the City of Jersey City, in the State of New Jersey, August 1, 1856 ; also acknowledged

by Albert J. Smith and Elizabeth Dewitt Johnson; before said commissioner, George' W. Cassedy.
August 2, 1856.

Certificate of William J. Heal, clerk of the circuit court and ex-ofticio recorder of McDonough
county, Ills., to the copy of smd power of attorney recorded in the recorder's office of said McDon-

ough county, dated November 4th, 1859.

The Power of Substitution, whereby Ephraim H. Dewitt, attorney in fact, &c., substitutes John B.
Strong as such attorney in fact, with all powers to sell and convey the lands which are conferred on
him by the Power of Attorney, dated Aungust 14, 1836, acknowledged before J. A E. Holcomb, N.
P., of Galesburg, Knox county, Ills., by said Ephraim H. Dewitt, August 14, 1856.

Certificate of William J. Heal, clerk of circuit court and ex-officio recorder of McDonough county,
Ills., to the copy of said power of substitution recorded in the recorder's office of said McDonough

county, dated November 3, 1859.
TESTINONY OF JOHIN WATTS.

I am acquainted with Pratt, the plaintiff in this suit. I have known this land for five years. I
have had two or three conversations with Pratt : he said if Pauline did not do better with him he
would abanden that quarter ; afterwards he told me had abandoned it. I had the first conversation
with Pratt in November, 1862 ; the last was in January—don't remember distinctly, it might have
been in December ; he said he had given up theland and was not going to have anytﬁing more to do

with it. This was after Blanchard and MceLaren had moved the honse on this quarter.

CROSS EXAMINED,

I reside at Neponset, my business principally is farming, I work at carpenter work. I do not know
where the first conversation was ; don’t know what business either of us was on ; we had quite along
talk and was at the time when corn and wheat was selling very low. I was renting a place mysclf,
and said we could not pay a heavy rent. I advised Pratt to giveit up, and he said he wonld not go
on with it unless Pauline would do better than he had been doing for there was half a mile more fence
to build than he supposed ; Blanchard did not advise me to persuade him to give it up ; I advised him
on account of my own friendship. The last conversation was at Mr. Willis’ shop in Neponset : it was
in January, 1863 ; I never did swear that it was after the commencement of this suit ; I had not heard
of the suit prior to the conversation I had with him at Willis shop. T was working in that shop
through that month, on a job for a school district fixing up rollers to put maps on. I think it was in
January, 1863, I would not swear positively it was in Jannary. I konew there was a controversy be

tween Pratt and Blanchard.



86

88

149

Jorx McDonarp : Live in Neponset ; I know the parties to this suit ; I had two or three different
conversations with Pratt in which (I think in January, 1868,) I asked him why he commenced this
suit in Princeton. Pratt said that other persons were lawing it for him. I went to Pratt and told him
that I had got caught ; that I had been subpmned as a witness ; this was some three weeks ago. Pratt
said its all right ; swear to what you are obliged to; I asked Pratt if he denied he had the conversation
with me in Niles store. I said if you deny it, I will teli who the other man was who was present at

the conversation. He said it was true.

CROSS EXAMINED.

The other man was Henry Hewitt.

The plaintiff called witnesses rebutting, who testified as follows :

GeorGE Gray: I remember a conversation with Blanchard after Pratt took possession of this quar-
ter. The last conversation I had before the hounse was moved on the land, was at Mr. Stuart’s.—
Blanchard spoke to me about Pratt taking possession of the land, for Pratt had taken possession.
Blanchard, Stuart and I had been negotiating with Riggs for the title to this land ; Stuart had done
most of the writing to Erskin, who had something to do with the Riggs land. T told Blanchard that
if we could get the Riggas’ title that I was willing to go in with him and take possession of this guar-
ter, and it we could not, I would not. I told him I would write to Erskin, and did so ; Blanchard
was willing to do the same. This was between the time Pratt took possession and Blanchard putting

his house on. He did not at that time say that he then had the Dewitt title.
CROSS EXAMINED.

“This conversation took place between Blanchard and myself. I don’t recollect that McLaren was
present till the last conversation Thad with Blanchard ; don’t recollect speaking to McLaren except
after T got a letter from Riggs. Blanchard and myselt were going in ; Stuart was a partner of mine.
McLaren had caleulated to have 40 acres of this land ; Blanchard and Stuart had had a difficulty.—
This purchase was simply for the Riggs® title—we considered the Riggs’ title the best. The con-
versation was not many days after Pratt had claimed to have taken possession. We talked abont it
every time we met. Blanchard said that Pratt had gone on and broken a small piece to take posses-
sion of the quarter. T cannot swear that Blanchard said that Pratt had taken possession by breaking
a piece on the quarter. The first time I knew Pratt had taken possession was when Blanchard told

me, after the breaking was done and before the house was put on.

W. W. Craxzk : I could not state the time the breaking was done in the angles of the ridge road.
It was in the spring of 1862 ; 1 rented some of this land of Blanchard ; 1 passed across this quarter
and noticed some wide farrows running from south end to north end. along the line of the new road.
and noticed some breaking done in the forks of the road, perhaps 15 or 20 furrows running around
the piece that was at the outside of the angle ; it was new broken then ; it was the same kind of

breaking which ran up along the road.
CROSS EXAMINED.

1 don't swear that there was no breaking done in the spring of 1861. The whole quarter was broke

in 1862 ; I would not swear that they were broken before 1861 ; I never saw them in 1861.

Hesny Careexter: ITad aconversation with Blanchard at my house, but when, T cannot tell ; it
was before I heard of this suit ; we were talking about this quarter. T asked him what title he had.
11e said he had a number of claims ; I understood him to say that he had not a seratch of a pen at
the time of conversation. I don't know when it was ; did not mention having moved the house.—
Don’t know the year, don’t remember why we talked of this piece of land. I think I had heard that
Pratt had claimed the land, but am not positive : I think it was after I heard that Pratt had leased
this land for five years. I am not positive of anything about it ; T eanuot hear well, and I might not

have heard.
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CROSS EXAMINED.

I am hard of hearing.

Hexny Stroxe : Called by defendants. T was present when the deed was delivered by Strong to
Blanchard. It was about the middle of May, 1861.

CROSS EXAMINED.

My name is Ilenry Strong ; reside in Camp Douglas ; I have been in the army neatly two years ;
I enlisted at Neponset—resided at Neponset when I enlisted: The deed was delivered in the spring
of the year, in May 18G1. It was deliverced at Blanchard's house by my brother, J. B. Strong. I rode
from Knoxville to Burean in May, 1861 ; I resided in Knoxville. I remember distinetly of J. B.
Strong telling him to keep possession of'the land. Blanchard handed the deed back to my brother.
I know very well that this is a copy of the same deed : Iread the deed on the way up ; my brother is
not a land speculator—he is agent for the Dewitt heirs. Can’t swear positively ihat the record is a
copy of the original deed ; I am satisfied that it isthe same ; I know of no circumstance from which
I can say it was in May, or that it was in 1861. I read this deed—1I can’t say where I was when I
read it ; I never looked at the deed since I read it on the road in the buggy coming up from Knox-
ville ; I remember from that reading that this is a copy of the same deed. I don’t remember the par-
ties or the description particularly. I read the deed a few days ago on the record ; I suppose my
brother gave me the deed to read ; I did not notice any alteration in the deed particularly ; I moved
to Neponset in the fall of 1861. I swear positively there was something said between Blanchard and

my brother about possession of the land.

G. G. Gisoxns: (Called by plaintiff.) At the last term of this court the defendants offered in evi-
dence a deed from the Dewitt heirs by John B. Strong, their attorney in fact, to Blanchard and Mec-
Laren, the date of that deed was May 1, 1861. There was a very apparent alteration in the date.—
My 1'c<;ollection is that the word April had been written ; was subsequently erased and the word ‘May’
written over it ; That the day of the mouth as originally written had been altered ; my opinionis that
the year had been altered from 1862 to 1861 ; “eighteen hundred” was printed, and sixty-one was in
manuscript ; tl.e “tixty-two,” as I think it was originaliy written had been written with a fine pointed
pen, and sixty-one was written over it with a heavier pointed pen. In the acknowledgment the date
of the year was written in figures—it was 1861. The unit which was originally written was evidently
crased and the figure 1 written in the place. By holding the deed up between myself and the light,

the erasures were very appm'ent.

Caro Trovpre : (Called by plaintiff.) The deed offered at the last term by the defendants was the
one Gibons testified to. I suppose I examined it at that time ; I examined it sufficiently to know it
was an altered deed. There was an alteration at the top of the deed. My recollection is, it was in

the date of the deed ; the word two was changed to oue in the year.

George W. Stiep: (Called by plaintiff) I examined the deed of which the witnesses have spoken
with a watch-maker’s glass as carefully as I could, and my recollection is thatin the top of the deed,
in the word ‘¢ sixty-one” the word ¢ sixty-two” was originally written in a small hand. The word
“‘gixty-one” was subsequently written in a heavy, bold hand. In the *‘unit” I could see that some other
word, not one, but two or three, had been written before. The date of acknowledgment was in fig-
ures ; it was 1861. The final “1” had been changed, some other figure, I think 2" had been scratched

out and “1” written in the place of it.

James S, Eckres : (Called by defendant.) I examined that deed very carefully. I did n’t care about
the interlineations in the deed, it the acknowledgment was all right. My recollection is that if there
was any alteration in the acknowledgment it was in the word ‘“May” that was very much scratched.
I think the unit “1” in the date of the year 1861 in the ackowledgment was broad. It may have
been altered, or may not. I think in the commencement of the deed the word April was crossed out

and “May” written above it.
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GrokGe O. Ipk. (Called by defendants.) I was the justice of the peace before whom this case was
tried. I examined the deed when it was first offered in evidence before me. I could n't tell what the
alterations were. It was hardly possible to discover what they were from. I examined it with a
glass at the last term. I could n’t trace anything under the writing ; I did 't see that there was an
alteration in the figure ““1” in the acknowledgment. I held it up and saw that it had been scratched.

Joux M. Grimes: I examined the deed ; am familiar with Strong and Gilson’s hand-writing.—
The alteration at the top of the deed isin Strong’s hand-writing ; think it had been written fine and
two strokes had been made across it. I would not swear positively that there was an alteration in
the acknowledgment ; [ think there were alterations in dates and year 1n the deed and acknowledg-
ment. Can’t state what the alterations in the decd were. The manuseript in the acknowledgment

is in the hand-writing of Gilson.

Jonn B. StronG : I executed the deed as the atterney in fact of the Dewitt heirs to Blanchard and
MecLaren. It was on a blue blank deed. Gilson, the deputy clerk of Knox county took the acknowl-
edgment. = The blank was a blank for 1850. It had been partly filled up by some one before. The
date had been filled np and I altered it to the date at the time I filled up the deed. I executed the
deed, and afterwards handed it to Blanchard and took it back ; this was in May, 1861. Ikept the

deed for the purpose of defending the title against any action of ejectment.

CROSS EXAMINED.

Blanchard and I had a verbal, but no written contract before I executed and delivered the deed.—
I took the deed back to defend them in possession.~— It was all right ; I was to have $1000. I deliv-
ered the deed back just before this suit was commenced. I think Blanchard told me he wanted to
useit in an action of forcible entry and detainer. Blanchard.said you keep the deed and T will take
possession, and hold under you if all is right. He contended, that there was an outstanding title, and
wanted to hold possession for me. The reason he handed the deed back when I first delivered it to
him was because he expected to buy some other title.

This is al] the evidence in the case. The Court instructed the jury as follows for the plaintift.
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with the purpose of taking possession of the land actually plowed, they should find for the plaintiff
for the entire tract, if the defendants afterwards entered upon the land wrongfully and without right,

without the consent of Pratt.

To the giving of which instructions the defendants then and there excepted.

02" The Court instructed the Jury on behalf of the defendants as follows:

1. TheJury are instructed that in this case before the action can be maintained by the plaintiffs
it must be proven that the plaintiff had the actual and not the constructive possession of the land in
controversy, and that the defendants made an illegal or forcible entry upon such actual possession,
(and kept the plaintiff {from regaining possession,) and it is not sufficient for the plaintiff to show

103 merely that his right (o the possession only was invaded by snch forcible or illegal entry.

2. The title to the land in question is not in controversy in this suit. ~ The only question for the
Jury to determine is the question of possession, and it devolves on the plaintiff not only to establish
affirmatively and by a preponderance of testimony that he was in the actual and peaceable possession
of the land in question, but also that the defendants illegally invaded his possession, (and kept plain-

tiff fro: regaining it.)

8. If the Jury believe from the evidence that the plaintiff first broke the land in controversy in
the fall of 1861, and that at that timz the defendants were in the actual and peaceable possession of
said land, and that the plaintiff’ entered upon said land and intruded upon such possession, then the
Jury are instructed that such entry by the plaintiff was wrongful, and he is not thereby entitled to

recover in this case.

4. If the Jury believe from the evidence that the acts of both parties, plaintiff and defendants,
in doing their breaking upon the premises in 1861, were sufficient of themselves to constitate an act
of taking possession, and that the acts of defendants in taking such possession, were prior to the

acts of plaintiff for that purpose, then the Jury will find for the defendants.

104 5. Before the Jury can find for the plaintiff, they must not only believe from the evidence that
the acts of the plintiff constituted a sufticient taking of possession of the land in controversy,
but also that the acts of the defendants prior thereto did not constitute a sufficient taking of posses-
sion ; and even though the Jury should believe from the evidence that plaintiff's breaking was done
under circumstances more clearly indicating an intention to take possession. Yet if the J ury further
believe from the evidence that defendant’s breaking was done before Pratt’s, and done under cireum-
stances sufticient as an act of* possession, thbugll not as generally known, or the intention thereof as

clearly indicated as that of Pratt's, then the Jury will find for the defendants.

6. If the Jury belicve from the evidence that the detendants, or either of them, did breaking on
the premises in dispute before Prate did, and that such bx'e.aking was done with the intention of tak-
ing possession of the land, and that they followed up their improvements afterward, and put a house
on the land, broke up a larger portion of the same, and fenced and cultivated the land ; and that

105 Pratt, the plaintiff, after doing his breaking, did nothing further upon tlie premises to indicate an in-
tention to follow up and kecp possession of the premises, and after doing the breaking, said that he
had abandoned the premises, then such conduct on the part of Pratt is evidence of abandonment of
the premises ; and if the Jury believo that Pratt abandoned the premises, then the Jury will find for
the defendants, even though the Jury should believe from the evidence that Pratv's possession would

have prevailed over defendant’s, had he followed it up and had not abandoned it.

7. In determining the question of abandonment, the Jury should caretully consider all the eir-
cumstances in the case, and if the following facts have been proven, to-wit: the omission of the

plaintiff to do any act other than breaking one acre on the land in question, ard that at an unseason-
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able time of the year ; his omission to commence suiv for more thﬂn-a year after the alleged invasion
of his possession by tle defendants ; and his admissions of such abandonment, if such admissions
have been proven, (they are circumstances to be taken into consideration,) and if from all the circum-
stances the Jmry are satisfied that the plaintiff did abandon the possession of the premises, (before the
commencement of this suit,) they shonld find for the defendants, although they may find from the
evidence that plaintiff's ¢ riginal possession was made in good faith and was prior to the possession

obtained by defendants.

8. If the Jury believe from the evidence that the plaintiff.  Pratt, abandoned the premises and
only Ient the use of his name to Pauline for the purpose of carrying on this suit, and that Pauline is
really prosecuting this suit at his own cost and expense, using the name of Pratt for his purpose, then

the Jury will find for the defendants.

9. If the Jury believe from the evidence that neither plaintiff or defendants did enotigh by thir

breaking in 1861, to constitute an actual possession of the premises, then the Jury will find for the
defendants. :

10.  The title to the land in question is not in controversy in this suit. Deeds, leases, or other
title papers are only admissible in evidence in this suit to show the extent or boundaries of the claims
of the parties, and if such extent or boundary of the defendant’s claims to the whole premises are
sufficiently indicated by their acts proved by the evidence to the Jury,. to satisty the Jury that they
designed by such acts to tuke possession of the quarter section in question, then it matters not
whether the defendants had a paper title or not. Such acts of possession are just as available (o

them in this suit as though they had proved their title to the premises to by perfect.

11.  In order to constitute possession the rule of law is that any act done, evincing to the neigh-
borhood in which it is situate, that the land is appropriated to individual use, is sufficient ; that doing
some useless thing on the land, such as erecting a pen, leaving a few rails, or timbers, with intention
thereby of exclnding others and not of permanently improving the land ; breaking an acre or two,
especially at an unseasonable time of the year, would not be sufficient to constitute actual possession,
unless to such acts are superadded others, continning and manifesting an intention to cultivate and
use the land. ,

12. If the Jury believe from the evidence that Blanchard and McLaren did their breaking in the
Spring of 1861, and that at that time they held n deed to themselves of the entire quarter section in
dispute, and while holding such deed they did some portion of such breaking under said deed, with
the intention of taking possession of the entire tract, and claimed title to the entire tract, then such
breaking extended their possession to all the Jand embraced in said deed ; and if the Jury find from
the evidence that said defendants held such possession and did such breaking as above indicated, prior

to the possession claimed and breaking done by the plaintiff, the Jury will find for the defendants.

13.  The Jury are further instructed that erasures and alterations in a deed, if made with the con-
gent of' the grantor, prior to its delivery, do not make such deed void, and the same can be explained
by evidence. Aé;:ordingly if the Jury believe from the evidence that the alterations alleged to have
been made in the dc‘ed to said defendants, were made by the witness, Strong, and that he executed
the said deed as Attorney in fact for the grantors, and afterwards delivered said deed to said defen-
dants about the middle of May, 1861, then the Jury are instructed that said deed is good and valid,

and is sufficient for said defendants to claim under in this sait, from the date thercof:

The Court, in giving the instructions for the defendants, qualified the instructions asked for by de-
fendants, by adding thereto as follows, to-wit ; (such added words are as found in this copy of record
enclosed in brackets in the Ist, 2d, and 7th instructions given for defendants)) To the qualifications
of the defendant’s instructions by the Court, and the refusal of the Court to give the same as asked,

the defendants then and there excepted.
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The Jury returned their verdict as follows: “We of the Jury do find the said defendants guilty.”
Whercupon the defendants moved the Court for a new trial in said cause, because the verdict is
ngainst the law and the evidence, and contrary to the instructions of the Court, which motion for a
new trial was then and there overrulegl by the Court, and the Court tliereupon entered a judgment
in favor of the plaintiff and against the defendants upon the verdict of the Jury, and ordered the
possession of the prem‘ises, to-wit: the south-west quarter of section number twenty-six, (26), in
township fifteen, (15) north, Range six, (6) east of the 4th principal meridian, to be surrendered up
to the plaintifft To the orders of the Court overruling the motion for a new trial, and rendering the
judgment upon the verdict of the Jury against the defendants, and ordering the possession of the
said premises' to be surrendered to the plaintiff, the defendants then and there excepted, and prayed
the Court to sign and seal this his bill of exceptions, and to make the same a part of the records in

this case, which is accordingly done:

Appeal bond and Bill of exceptions of said Appellants was filed 26th dqy of March, 1864, in ac-

cordance with the order of the Court below, and this case is now brought to this Court in due form

upon appeal.

ERRORS ASSIGNED.
1. That the verdict of the Jury is informal and void.

2. That the verdict of the Jury is ngqinst the evidence.
=@ e
3. That the verdict ‘of the va is mramst the layw.
4. That the verdict of the Jury is contrary to the instructions of the Court given for defendants
below.

r

5. That the Court erred in refusing to permit to be given to the J ury, testimony offered at the
trial of said cause on the part of Blanchard and McLaren.

6. That the Court erred in not allowing and requiring the witness, Joseph Pratt, to answer the

questions proprounded to him at the trial by defendants.

7. The Court erred in allowing to be read in evidence to the Jury, for plaintiff below, the deed of

George O. Karrick and others by their Attorney in fact, Asa Turner, to Daniel Pauline.

8. The Court erred in allowing to be read in evidence to the J ury for plaintiff below, the power

of Attorney of George O. Karrick and others to Asa Turner.
9 That the Court erred in giving the instructions asked and given on the part of plaintiff below.

10. That the Court erred in giving to the Jury at the trial below, the following instructions asked
for and given on behalf of plaintiff below, to-wit: instructions numbered in the record 2, 4, 6, 7,
8, 9, 11, 13, 15, 16, 19, 20 and 21.

11. The Court erred in overruling the motion made by defendants below for a new trial.

12. The Court erred in'rendering judgment for plaintiff below, and in not rendering judgment for
defendants below. :

MILO KENDALL & GEORGE O. IDE, for the Appellants.
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