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SUPREME COURT OF ILLINOIS,

TEIRD GRAND DIVISION.

APRIL TERM, 1862, AT OTTAWA.

JOHN P. PFIERMAN and
JOHN PFUND, PI'ffs in Error, BRIz For PL'FFSIN ERROR.

vs.
EDWARD ZIMMERMAN Def’t in Error.

The questions in this cause are novel. They are—
1st. Can a clerk who is guilty of embezzlement from his employer, recover

his wages as per contract.

9d. Cana clerk who is hired for an indefinite period of time, and who con:
tinues in the employment of his master one year, and continues about four months .

" on the second year, and who leaves the employment of his principal without no-

tice of his intention so to do, and without the consent of the employer, and with-
out any reasonable excuse for-his departure, recover of his employer his pro rata
wages? The first question is presented by instruction number one asked for
by the appellant and refused by the court below. The second question arises
upon tho original and modified instruction number four asked by the appellant
and modified and given by the court below.

We insist that a Clerk must perform the duty he undertakes, and act in
good faith toward his employers. If he fails to perform his duty according to
his express or implied contract between himself and employers, or if he steals or
embezzles his employer’s money or goods, he is not entitled to recover his wages,
because of his non-performance and criminal conduct. We ask your Honors
t“what compensation is a thief entitled to, who, by a violation of the confidence
which existed between him and his principal, injures, instead of benefits his em-
ployers. In this case the defendant in error stole from the pl'ffs in error, at
least $140. How much more is stolen, time alone can reveal. No excuse is
shown by the defendant in error for his embezzlement. No, not even the meagre
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excuse that his spending money was not paid promptly. 1st. The record shows
that he received $379 80 of spending money during his employment. 2d. No
refusal is shown to give him the spending money. 3d. No default on the part
of the appellants is shown, at the time the embezzlement took place. 4th. The
plaintiff in error was cashier and book-keeper, as well as drummer and salesman.
Now, under the circumstances, has an embezzling clerk a right to recover wages
of his employers when actual stealings have been discovered, and there may be
many embezzlements yet to be brought to light of his employers. It a theiving
clerk has a right to recover his wages under the circumstances detailed in this
record, then the said instruction asked by the plaintiffs in error numbered one,
was properly refused If on the contrary, honesty is recognized by that branch
of jurisprudence which relates to the relation of master and servant, then the
instruction ought to have bcen given, and its refusal prejudiced the rights of the
plaintiffs in error, The court below in determining this question seems to have
acted upon the principal, that in order to prevent a clerk from stealing, there
should have been an ezpress contract to that effect. We, however, take the
broad ground laid down in the scriptures, and address it to the clerk—<7%ou
Shalt not Steal.” Beside this the court will perceive, on examination of the
record, that the contract between the employers and the employed was not an
express contract of service. On the contrary, all must be taken by implication.
1st. As to the duration of the contract. 2d. As to the nature of the duties to
be performed. Again, there was no written contract between the parties, and
there is no evidence to show that there was an express oral contract between the

parties. The existence of the contract is proved by an admission of the parties
in error, as to the price to be paid and a portion of the duties to be performed.
But the evidence is silent upon all the other questions involved in the cause, 80
far as def’t in error was concerned.

On the 2d point which ariscs upon the modification of the 4th instruction
asked by ptff’s in error, our position is this—The time which the defendant in
error agreed to serve the plaintiffs in error, is a matter of implication. No ex-
press contract upon this point having been established on the trial below. The
service commenced January 18th, 1858. It ended, in point of fact, May 3d,
1859, making a service of about one year and 31 months. The evidence shows
that defendant in error left the service of plaintiffs in error without notice to
them, without any excuse for his departure, and all the time concealing his em-
bezzlements. Now the question arises, can a servant under these circumstances
recover his wages pro tanto. He did not contract to serve by the day, month
or year. It is a question of implication therefore as to the nature of the con.
tract, and the implication if it arisesat all, must be based upon the facts of the
case. What are the faots? The defendant in error actually served one year;
he entered upon the second year and continued in the employ of plaintiffs in er-
ror for 3% months of said second year. If the analogies of the law can be relied
upon, the question is easy of solution.
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st. In contracts of service for an indefinite length of time, either party of
the contract who desires to put an end to it, must give notice of a reasonable

character to the opposite party.

9d. The rule of the law in reference to tenancies, express or implied, is that
if o tenant holds over after the expiration of his express or implied term, he holds
for another year, and from year to year upon the same terms fixed by the orig-
inal express contract, or that contract which the law would necessarily imply

under the circumstances of the case.

But we nced not rely entirely upon argument in this case, for though a
novel one, it is not without authority in our favor. In 1 Watts & Sergeant’s
Rep. 265, the court held that faithful service is a condition, precedent to the
right of a servant to recover his wages, and if during the term of service, he
commit a criminal offence, although not immediately injurious to the person or
property of his master, such servant cannot be entitled to recover any part of his
wages. ‘Again in Chitty’s General Practice, p.81--2 Lord Tenterden is reported
to have said in case of Brown vs. Croft, decided in 1828, where it was proved
that the plaintiff embezzled some of his master’s money, that the amount taken
was immaterial and thouoh the arrear of wages might greatly exceed the amount

embezzled, the ser Vint was not entitled to any part of his wages.
See also ¢ Carrington and P. R. 208.

The court also erred in modifying appellants instruction number four. We
insist that the instruction as originally asked was correct. The court erred in
adding to it the following point, “If no new contract was made,” There was
not a particle of evidence as to any new promise or contract, or tending even to
prove any such thing, and such modified instruction was therefore directly cal-
culated to mislead the Jury, and to create the impression upon the mind of the
Jury,the fact thut a or and second contract was actually made,

‘We also claim that the remainder of instruction number four, as amended
by the court and given to the Jury was manifestly erroneous.

In Burton vs. Collyer 4 Bingham Rep. 309, the court distinctly held the
doctrine that where there is no evidence to the contrary, a general hiring ofa
clerk will be decmed a yearly hiring.

We think itapparent that there was but one contract of hiring in this
case, and that was at $1,000 a year, Now is it not certain that upon the au-
thority last cited that such a hiring as is claimed here is a yearly hiring by
implication and that the detendant in error was bound to serve, or prove that
he was ready and willing to serve, and was prevented from so doing by one or
both of plaintiffs in error, the remainder of the second year, before he was en:
titled to any wages for the second year. The authorities upon this point are

overwhelmning,

See Stark vs. Parker, 2 Pickering's R. 25T,
3d Adol & Ellis, 171.
2d Mass. 147.
8 Tauntons, 52,
12 Johnson 165.
19 «  388T.
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It cannot be presumed in the absence of all proof to the contrary that there

was fault upon the part of the plaintiffs in error, by reason of which defend

aut in error left their service, the rule of law being inflexible, that when a party
fails to perform his portion of a contract, that to excuse himself for the non.
performance of it he must show affirmatively that he was prevented from doing

50 by the party with whom he contracted.

There is noevidence in this case showing or tending to prove any cause or rea-
son to authorize the defendant in error to leave the service of plaintiffs in error

at the time he did.

Is it too much to say if the 1st instruction is not law, then a man who hires
& thief for one year, is bound at all hazards to himself and family, to keep him
*in his employment, and can only discharge him at his perx] If thesaid instruction
contain the then the commission of a cripfe i3 good cause for the

discharge of a servant, andif @good cause for disclrarge, is there-any more right:. /

of petionathan though the employee, without cause, refused to fulfill his contraet; - -

&= Tp gther weords, good cause for discharge, is the same as—a refusal to perform

without cause.

GRAY, AVERY & BUSHNELL,
For PI’fts in Error.
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SUPREME COURT OF ILLINOIS,

TEIRD GRAIND DIVISIOIN.

APRIL TERM, 1862, AT OTTAWA.

JOHN P. PFIERMAN and :
JOHN PFUND, PI'ffs in Error, BRrIEF FOR PL’FFSIN ERROR.

. V8.
EDWARD ZIMMERMAN Def’t in Error.

The questions in this cause are novel. They are—
1st. Can a clerk who is guilty of embezzlement from his employer, recover

his wages as per contract.

2d. Cana clerk who is hired for an indefinite period of time, and who con-
tinues in the employment of his master one year, and continues about four months
on the second year, and who leaves the employment of his principal without no-
tice of his intention so to do, and without the consent of the employer, and with-
out any reasonable excuse for his departure, recover of his employer his pro rata
wages? The first question is presented hy instruction number one asked for
by the appellant and refused by the court below. The second question arises
upon the original and modified instruction number four asked by the appellant
and modified and given by the court below.

We insist that a Clerk must perform the duty he undertakes, and act in
good faith toward his employers. If he fails to perform his duty according to
his express or implied contract between himself and employers, or if he steals or
embezzles his employer's money or goods, he is not entitled to recover his wages,
because of his non-performance and criminal conduct. We ask your Honors
¢what compensation is a thief entitled to, who, by a violation of the confidence
which existed between him and his principal, injures, instead of benefits his em-
ployers. In this case the defendantin error stole from the pl'ffs in error, at
least $140. How much more is stolen, time alone can reveal. No excuse is
shown by the defendant in error for his embezzlement. No, not even the meagre
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excuse that his spending money was not paid promptly. 1st. The record shows
that he received $879 80 of spending money during his employment. 2d. No
refusal is shown to give him the spending money. 3d. No default on the part
of the appellants is shown, at the time the embezzlement took place. 4th. The
plaintiff in error was cashier and book-keeper, as well as drummer and salesman.
Now, under the circumstances, has an embezzling clerk a right to recover wages
of his employers when actual stealings have been discovered, and there may be
many embezzlements yet to be brought to light of his employers. If a theiving
clerk has a right to recover his wages under the circumstances detailed in this
record, then the said instruction asked by the plaintiffs in error numbered one,
was properly refused. If on the contrary, honesty is recognized by that branch
of jurisprudence which relates to the relation of master and servant, then the
instruction ought to have been given, and its refusal prejudiced the rights of the
plaintiffs in error, The court below in determining this question seems to have
acted upon the principal, that in order to prevent a clerk from stealing, there
should have been an express contract to that effect. We, however, take the
broad ground laid down in the scriptures, and address it to the clerk—“Zou
Shalt not Steal.”” Beside this the court will perceive, on examination of the
record, that the contract between the employers and the employed was not an
express contract of service. On the contrary, all must be taken by implication.
1st. As to the duration of the contract. 2d. As to the nature of the duties to
be performed. Again, there was no written contract between the parties, and
there is no cvidence to show that there was an express oral contract between the
parties. The existence of the contract is proved by an admission of the parties
in error, as to the price to be paid and a portion of the duties to be performed.
But the evidence is silent upon all the other questions involved in the cause, so
far as def’t in error was concerned.

On the 2d point which arises upon the modification of the 4th instruction
asked by ptff’s in error, our position is this—The time which the defendant in
error agreed to serve the plaintiffs in error, is a matter of implication. No ex-
press contract upon this point having been established on the trial below. The
service commenced January 18th, 1858. It ended, in point of fact, May 3d,
1859, making a service of about one year and 3} months. The evidence shows
that defendant in error left the service of plaintiffs in error without notice to
them, without any excuse for his departure, and all the time concealing his em-
bezzlements. Now the question arises, can a servant under these circumstances
recover his wages pro tanto. He did not contract to serve by the day, month
or year. It is a question of implication therefore as to the nature of the con.
tract, and the implication if it arisesat all, must be based upon the facts of the
case. What are the facts? The defendant in error actually served one year;
he entered upon the second year and continued in the employ of plaintiffs in er-
ror for 3% months of said second year. If the analogies of the law can be relied
upon, the question is easy of solution.
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1st. In contracts of service for an indefinite length of time, either party of
the contract who desires to put an end to it, must give notice of a reasonable
character to the opposite party.

2d. The rule of the law in reference to tenancies, express or implied, is that
if a tenant holds over after the expiration of his express or implied term, he holds
for another year, and from year to year upon the samo terms fixed by the orig-
inal express contract, or that contract which the law would unecessarily imply

under the circumstances of the case.

But we need not rely entirely upon argument in this case, for though a
novel one, it is not without authority in our favor. In 1 Watts & Sergeant’s
Rep. 265, the court held that faithful service is a condition, precedent to the
right of a servant to recover his wages, and if during the term of service, he
commit a criminal offence, although not immediately injurious to the person or
property of his master, such servant cannot be entitled to recover any part of his
wages. Again in Chitty’s General Practice, p. 81--2 Lord Tenterden is reported
to have said in case of Brown vs. Croft, decided in 1828, where it was proved
that the plaintiff embezzled some of his master’s money, that the amount taken
was immaterial and though the arrear of wages might greatly exceed the amount

embezzled, the servant was not entitled to any part of his wages.
See also 4 Carrington and P. R. 208.

The court also erred in modifying appellants instruction number four. We
insist that the instruction as originally asked was correct. The court erred in
adding to it the following point, “If no new contract was made,” There was
not a particle of evidence as to any new promise or contract, or tending even to
prove any such thing, and such modified instruction was therefore directly cal-
culated to mislead the Jury, and to create the impression upon the mind of the
Jury, the fact that a or and second contract was actually made,

We also claim that the remainder of instruction number four, as amended
by the court and given to the Jury was manifestly erroneous.

In Burton vs. Collyer 4 Bingham Rep. 309, the court distinctly held the
doctrine that where there is no evidence to the contrary, a general hiring ofa
clerk will be deemed a yearly hiring.

We think it apparent that there was but one contract of hiring in this
case, and that was at $1,000 a year, Now is it not certain that upon the au-
thority last cited that such a hiring as is claimed here is a yearly hiring by
implication and that the detendant in error was bound to serve, or prove that
he was ready and willing to serve, and was prevented from so doing by one or
both of plaintiffs in error, the remainder of the second year, before ho was ons
titled to any wages for the second year. The authorities upon this point are
overwhelmning,

See Stark vs. Parker, 2 Pickering’s R. 257,
3d Adol & Ellis, 171.

2d Mass. 147.

3 Tauntons, 52,

12 Johnson 165.
19 (0 8817.
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It cannot be presumed in the absence of all proof to the contrary that there
was fault upon the part of the plaintiffs in error, by reason of which defend.
aut in error left their service, the rule of law being inflexible, that when a party
fails to perform his portion of a contract, .that to excuse himself for the non-
performance of it he must show affirmatively that he was prevented from doing
8o by the party with whom he contracted.

There is no evidence in this case showing or tending to prove any cause or rea-
son to authorize the defendant in error to leave the service of plaintiffs in error
at the time he did.

Is it too much to say if the 1st instruction is not law, then a man who hires
a thief for one year, is bound at all hazards to himself and family, to keep him
in his employment, and can only discharge him at his peril. If thesaid instruction
contain the then the commission of a crime is good cause for the
diecharge of a servant, and if good cause for discharge, is there any more right
of action than though the employee, without cause, refused to fulfill his contract,

v ’ J\In,other words, good cause for discharge, is the same as a refusal to perform

=

without cause.

GRAY, AVERY & BUSHNELL,
For PI'fts in Error.
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SUPREME COURT OF ILLINOIS,

TEHIRD GRAIND DIVISIOIN.

"APRIL TERM, 1862, AT OTTAWA.

JOHN P. PFIERMAN and
JOHN PFUND PI'ffs in Error, - BRIEF PoR PL’¥rsIN ERROK

EDWARB ZIMMERMAN Def't in Error.

3

L

The questions in  this cause are novel. They are—
1st. Can a clerk who is guilty of embezzlement from his employer, recover

his wages as per contract.

2d. Cana clerk who is hired for an indefinite period of time, and who con:
tinues in the employment of his master one year, and continues about four months
on the second year, and who leaves the employment of his principal without no-
tice of his intention so to do, and without the consent of the employer, and with-
out any reasonable excuse for his departure, recover of his employer his pro rata
wages? The first question is presented by instruction number one asked for
by the appellant and refused by the court below. The second question arises
upon the original and modified instruction number four asked by the appellant
and modified and given by the court below.

‘We insist that a Clerk must perform the duty he undertakes, and act in
good faith toward his employers. If he fails to perform his duty according to
his express or implied contract between himself and employers, or if he steals or
embezzles his employer's money or goods, he is not entitled to recover his wages,
because of his non-performance and criminal conduct. We ask your Honors
“what compensation is a thief entitled to, who, by a violation of the confidence
which existed between him and his principal, injures, instead of benefits his em-
ployers. In this case the defendantin error stole from the pI'ffis in error, at
least $140. How much more is stolen, time alone can reveal. No excuse is
shown by the defendant in error for his embezzlement. No, not even themeagre
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excuse that his spending money wWas not paid promptly. 1st. The record shows
that he received $379 80 of spending money during his employment. 2d. No
refusal is shown to give him the spending money. 3d. No default on the part
of the appellants is shown, at the time the embezzlement took place. 4th, The
plaintiff in error was cashier and book-keeper, as well as drummer and salesman.
Now, under the circumstances, has an embezzling clerk a right to recover wages
of his employers when actual stealings have been discovered, and there may be
many embezzlements yet to be brought to light of his employers. If a theiving
clerk has a right to recover his wages under the circumstances detailed in this
record, then the said instruction asked by the plaintiffs in error numbered one,
was properly refused. If on the contrary, honesty is recognized by that branch
.of jurisprudence which relates to the relation of master and servant, then the
instruction ought to have bcen given, and its refusal prejudiced the rights of the
plaintiffs in error, The court below in determining this question seems to have
acted upon the principal, that in order to prevent a clerk from stealing, there
should have been an ezpress contract to that effect. We, however, take the
broad ground laid down in the scriptures, and address it to the clerk—*“T"ou
Shalt not Steal.” Beside this the court will perceive, on examination of the
record, that the contract between the employers and the employed was not an
express contract of service. On the contrary, all must be taken by implication.
1st. As to the duration of the contract. 2d. As to the nature of the duties to
be performed. Again, there was no written contract between the parties, and
there is no evidence to show that there was an express oral contract between the
parties. The existence of the contract is proved by an admission of the parties
in error, as to the price to be paid and a portion of the duties to be performed.
But the evidence is silent upon all the other questions involved in the cause, so
far as def’t in error was concerned.

On the 2d point which arises upon the modification of the 4th instruction
asked by ptff’s in error, our position is this—The time which the defendant in
error agreed to serve the plaintiffs in error, is a matter of implication. No ex-
press contract upon this point having been established on the trial below. The
gervice commenced January 18th, 1858. It ended, in point of fact, May 3d,
1859, making a service of about one year and 3% months. The evidence shows
that defendant in error left the service of plaintiffs in error without notice to
them, without any excuse for his departure, and all the time concealing his em-
bezzlements. Now the question arises, can a servant under these circumstances
recover his wages pro tanto. He did not contract to serve by the day, month
or year. It is a question of implication therefore as to the nature of the con.
tract, and the implication if it arisesat all, must be based upon the facts of the
case. What are the fucts? The defendant in error actually served one year;
he entered upon the second year and continued in the employ of plaintiffs in er-
ror for 34 months of said second year. If the analogies of the law can be relied
upon, the question is easy of solution.



3

1st. In contracts of service for an indefinite length of time, either party of
the contract who desires to put an end to it, must give notice of a reasonable

character to the opposite party.

2d. The rule of the law in reference to tenancies, express or implied, is that
if o tenant holds over after the expiration of his express or implied term, he holds
for another year, and from year to year upon the samo terms fixed by the orig-
inal express contract, or that contract which the law would necessarily imply

under the circumstances of the case.

But we nced not rely entirely upon argument in this case, for though a
novel one, it is not without authority in our favor. In 1 Watts & Sergeant'’s
Rep. 265, the court held that faithful service is a condition, precedent to the
right of a servant to recover his wages, and if during the term of service, he
commit a criminal offence, although not immediately injurious to the person or
property of his master, such servant cannot be entitled to recover any part of his
wages. Again in Chitty’s General Practice, p. 81--2 Lord Tenterden is reported
to have said in case of Brown vs. Croft, decided in 1828, where it was proved

that the plaintiff embezzled some of his master’s money, that the amount taken
wus immaterial and though the arrear of wages might greatly exceed the amount

embezzled, the servant was not entitled to any part of his wages.
See also 4 Carrington and P. R. 208.

The court also erred in modifying appellants instruction number four. We
ingist that the instruction as originally asked was correct. The court erred in
“adding to it the following point, “If no new contract was made,” There was
not a particle of evidence as to any new promise or contract, or tending even to
prove any such thing, and such modified instruction was therefore directly cal-
culated to mislead the Jury, and to create the impression upon the mind of the
Jury, the fuct that a or and second contract was actually made,

We also claim that the remainder of instruction number four, as amended
by the court and given to the Jury was manifestly erroneous.

In Burton vs. Collyer 4 Bingham Rep. 309, the court distinctly held the
doctrine that where there is no evidence to the contrary, a general hiring ofa
clerk will be deemed a yearly hiring.

We think it apparent that there was but one contract of hiring in this
case, and thut was at $1,000 a year, Now is it not certain that upon the au-
thority last cited that such a hiring as is claimed here is a yearly hiring by
implication and that the detendant in error was bound to serve, or prove that
he was ready and willing to serve, and was prevented from so doing by one or
both of plaintiffs in error, the remainder of the second year, before he was en
titled to any wages for the second year. The authorities upon this point are
overwhelmning,

See Stark vs. Parker, 2 Pickering’s R. 25T,
3d Adol & Ellis, 171.
2d Mass. 147.
8 Tauntons, 52,
12 Johnson 165.
19 = 887.
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It cannot be presumed in the absence of all proof to the contrary that there
was fault upon the part of the plaintiffs in error, by reason of which defend-
aut in error left their service, the rule of law being inflexible, that when a party
fails to perform his portion of a contract, that to excuse himself for the non-
performance of it he must show affirmatively that he was prevented from doing
so by the party with whom he contracted.

There is no evidence in this case showing or tending to prove any cause or rea-

<son to authorize the defendant in error to leave the service of plaintiffs in error
at the time he did.

 1Is it too much to say if the 1st instruction is not law, then a man who hires
a thief for one year, is bound at all hazards to himself and family, to keep him
in his employment, and can only discharge him at his peril. If thesaid instruction
contain the then the commission of a crime is good cause for the
diccharge of a servant, and if good cause for discharge, is there any more rxght
of action than though the emp1oyee without cause, refused to fulfill his contract;
In other wordsggood cause for dxsch.lrge is the sume as a refusal to perform
without cause, 4

GRAY, AVERY & BUSANELL,
For PI'fts in Error.
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