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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM, 1861, AT OTTAVWA.

HORATIO WALES anp ]
CHESTER R. WILLIAMS, 4 ppellants,
s

Appeal from Ogle.
VIRGIL A. BOGUE, Appeliee.

ABSTRACT OF TYHE RECORD.

Tuis is an action of ejectment brought to recover eighteen acres of
land, a part of the west half of the south-east quarter of section seven-
teen, town twenty-three north, of range eight, in Ogle county, Ill.

Declaration, service, and rule to plead in usual form, September term,
A. . 1853, of Ogle county Circuit Court.

Plea, general issue.

Cause tried by jury, May term, o. n. 1856—verdict for defendants.
New trial granted on plaintiti’s motion.

- Order for new trial, October term, A. n. 1857.

March term, A. ». 1858, cause again tried by jury—verdict for plain-
tiff. Defendants move for new trial. Motion sustained.

At October term, a. ». 1838, cause again tried by jury—verdict for
plaintiff. Both defendants found guilty, and fee of premises in plaintifi.
Defendants move for a new trial, and in arrest of judgment.

Motion for a new trial heard at March term, A. . 1860 ; motion over-
ruled and judgment rendered against defendants. Motion overruled
and judgment entered March 80th, 1860. Defendants pray an appeal,
which is granted, with leave to file bond within thirty days, and to have
bill of exception signed within thirty days. Bill of exceptions signed,

5 and appeal bond in due form filed, April 28th, 1860.

Bill of exceptions sets out all the evidence given to the jury, as ofter-

" ed in the case.

Plaintiff first introduced certificate of Register of Dixon Land Office,
that Oliver W. Kellogg entered the west half' of south-east quarter of
section 17, town 23 north, of range 9 east, in Ogle county, on the 13th
day of July, a. ». 1841.

Plaintiff next offered in evidence a judgment rendered in the Ogle
county Circuit Court in favor of the people, &c., for the use of Henry
Rhines vs. Oliver W. Kellogg, Smath Galbraith ¢t al., on 27th day of
March, A. p. 1841, of the March term of said Court. Plaintift' next
offered in evidence an execntion issued on said judgment, dated Novem-
ber 22d, 1841, and duly returned nwllc¢ bona. Plaintifl’ next introduced
an aliag execution on said judgment against all of said defendants in
gaid judgment, dated November 26th, 1847, with return of the sherifl
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eon, showing levy and sale of the premises in controversy, ly
virtue thereof, to Edward F. Dutcher, February 25th, 1848 ; also, sher-
it deed to said Dutcher, duly exceuted and acknowle

dged, dated
December 3d, 4. . 1849: at same time that plaintiff offered said execu-

tion and deed, plaintiff admitted, in Court, that Smith Galbraith, one of’
the defendants named in said execution, departed this life in the month
of January, A. ». 1843, and upon which the defendants moved the
Cowrt to exclude said execution and sherift’s deed from the jury, which
motion was overruled by the Court, and the said execution and deed

read to the jury, and to which ruling of the Court the defendants, by
their counsel, then and there excepted.

Plaintiff then offered in evidence deeds of ¢
said premises from Edward F. Dutcher to the plaintiff. The plaintiff
then proved the detendant Wales was in the actual possession of the
land at the time this suit was commenced, and that defendant Williams
claimed to be the owner thereof, to the admission of which evidence the
defendants, by their counsel, objected, whiclh objection was overruled by
the Court, {he evidence permitted to go to the jury—defendants except-
ed. The plaintiff here rested his cause and offered no further evidence.

The defendants then offered in evidence adeed for the premises in con-
troversy, made by O. W. Kellogg and wife to defendant Williams, dated
June 30, 1842, duly acknowledged and recorded in Ogle county, on J uly
7th, A. n. 1842—defendants at the same time offered to prove, by competent
testimony, that defendant Williams was in possession of the Premises in
controversy by actual oceupancy and cultivation in the year A. . 1840}
that he continued in the actual occupation and possession of the prem-
ixes, cither by himselt or tenant, until after the sale of the premises to
E. F. Dutcher by the sherift, as shown by plaintift’s evidence ; that said

onveyance, conveying

. Williams made all the improvements on said land; that he surrounded

the same with a fence, and broke and cultivated the same; that all this
improvement was made before the land was entered by Kellogg ; that
other persons claimed other parts ot the same 80 acre tract, according to
the General Government survey 5 that they were in possession of thejr
respective parts at the time the land was entered by Kellogg ; that Kel-
loge: was, bz such oceupants and possessors of said land, including said
Williams, appointed Trustee, to enter said land at the land office, in
his own name, (but for them) and convey the same to the respective
claimants ; that each respective claimant was to, and did, furnish and
pay to said Kellogg his portion of the purchase money, to enter said
land before the same was entered ; that said Williams did then and there,
and before said land was so entered, furnish and pay to said Kellogg his
portion of said purchase money ; that Kellogg received such money, and
entered said land with the same, as the Trustee of said Williams ; that
said Kellogg, in the entry of said land, was the mere naked Trustee of
Williams and other occupants, who were the real owners of said land :
that Kellogg had no interest in the land, and that he executed the deed
to Williams, offered in evidence by the defendants, in pursuance of said
agreement and trust, and to carry out the same, and for no other consid-
eration ; all of which evidence so offered by the defendants was objected
to by the plaintiff, his objection sustained by the Court, and all of said
testimony excluded from the Jury; to which ruling of the Court, in
exclnding their testimony, so offered, from the jury, the defendants, Ly
their counsel, then and there excented.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISIONN,

APRIL TERM, 1861, AT OTTAVVA.

HORATIO WALES axp ;
CHESTER R. WILLIAMS, A ppellants, l

S Appeal from Ogle.
VIRGIL A. BOGUE, Appellec. \

ABSTRACT OF THE RECORD.

Turs is an action of ejectment brought to recover eighteen acres of
land, a part of the west half of the south-east quarter of section seven-
teen, town twenty-three north, of range eight, in Ogle county, IIl.

Declaration, service, and rule to plead in usual form, September term,
A. ». 1853, of Ogle county Circuit Court.

Plea, general issue.

Cause tried by jury, May term, a. p. 1856—verdict for defendants.
New trial granted on plaintift’s motion.

Order for new trial, October term, a. n. 1857.

March term, A. ». 1858, canse again tried by jury—verdict for plain-
tiff. Defendants move for new trial. Motion sustained.

At October term, a. ». 1838, cause again tried by jury—verdict for
plaintiff. Both defendants found guilty, and fee of premises in plaintiff,
Defendants move for a new trial, and in arrest of judgment.

- Motion for a new trial heard at March term, a. ». 1860 ; motion over-
ruled and judgment rendered against defendants. Motion overruled
and judgment entered March 30th, 1860. Defendants pray an appeal,
which is granted, with leave to file bond within thirty days, and to have
bill of exception signed within thirty days. Bill of exceplions signed,
and appeal bond in due form filed, April 28th, 1860.

Bill of exceptions sets out all the evidence given to the jury, as offer-
ed in the case.

Plaintift’ first introduced certificate of Register of Dixon Land Office,
that Oliver W. Kellogg entered the west half of south-cast quarter of
section 17, town 23 north, of' range 9 east, in Ogle county, on the 13th

day of July, a. n. 1841.

Plaintiff next offered in evidence a judgment rendered in the Ogle
county Circuit Court in favor of the people, &e., for the use of’ Lenry
Lhines vs. Oliver W. Kellogg, Smith Galbraith ¢t al., on 27th day of'
March, a. ». 1841, ot the March term of said Court. Plaintiff next
offered in evidence an execution issned on said Judgment, dated Novem-
ber 22d, 1841, and duly returned 2wlle: bona. Plaintiff next introduced
an alias execution on said judgment against all of said defendants in
said judgment, dated November 26th, 1847, with return of the sheritt
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virtue thereof, to Edward F. Dutcher, February 25th, 1848 ; also, sher-
iff deed to said Dutcher, duly executed and acknowledged, dated
December 3d, a. p. 1849: at same time that plaintiff offered said execu-
tion and deed, plaintiff admitted, in Court, that Smith Galbraith, one of
the defendants named in said execution, departed this life in the month
of January, a. . 1843, and upon which the defendants moved the
Court to exclude said execution and sheriff’s deed from the jury, which
motion was overruled by the Court, and the said execution and deed
read to the jury, and to which ruling of the Court the defendants, by
their counsel, then and there excepted.

Plaintiff’ then offered in evidence deeds of conveyance, conveying
said premises from Edward I'. Dutcher to the plaintiff. The plaintift
then proved the defendant Wales was in the actual possession of the
land at the time this suit was commenced, and that defendant Williams
claimed to be the owner thereot, to the admission of which evidence the
defendants, by their counsel, objected, which objection was overruled by
the Court, the evidence permitted to go to the jury—detendants except-
ed. The plaintiff here rested his cause and offered no further evidence.

The defendants then offered in evidence a deed for the premises in con-
troversy, made by O. W. Kellogg and wife to defendant Williams, dated
June 30, 1842, duly acknowledged and recorded in Ogle county, on July
Tth, A. p. 1842—defendants at the same time offered to prove, by competent
testimony, that defendant Williams was in possession of the premises in
controversy by actual occupancy and cultivation in the year A. n. 1840
that he continued in the actual occupation and possession of the prem-
ises, either by himself or tenant, until after the sale of the premises to

. I'. Dutcher by the sheriff, as'shown by plaintifi’s evidence; that said
Williams made all the improvements on said land; that he smrrounded
the same with a fence, and broke and cultivated the same; that all this
improvement was made before the land was entered by Kellogg; that
other persons claimed other parts ot the same 80 acre tract, according to
the General Government survey; that they were in possession of their
respective parts at the time the land was entered by Kellogg ; that Kel-
logg was, by such occupants and possessors of said land, including said
Williams, appointed Trustee, to enter said land at the land office, in
his own name, (but for them)and convey the same to the respective
claimants; that cach respective claimant was to, and did, furnish and
pay to said Kellogg his portion of the purchase money, to enter said
land before the same was entered ; that said Williams did then and there,
and before said land was so entered, furnish and pay to said Kellogg his
portion ot said purchase money ; that Xellogg received such money, and
entered said land with the same, as the Trustee of said Williams; that
said Kellogg, in the entry ot said land, was the mere naked Trustee of
Williams and other occupants, who were the real owners of said land;
that Kellogg had no interest in the land, and that he executed the deed
to Williams, offered in evidence by the defendants, in pursuance of said
agreement and trust, and to carry out the same, and for no other consid-
cration ; all of which evidence so offered by the defendants was objected
to by the plaintiff, his objection snstained by the Court, and all of said
testimony excluded from the jury; to which ruling of the Court, in
excluding their testimony, so offered, from the jury, the defendants, by
their counsel, then and there excepted.
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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION,

APRIL TERM, 1861, AT OTTAWA.

HORATIO WALES axp :
CHESTER R. VVILLIA:Mb A ppellants,

VIRGIL A. BOGUE, Appnlle{

Appeal from Ogle.

ABSTRACT OF THE RECORD.

Tars is an action of ejectment brought to recover eighteen acres of
land, a part of the west half of the south-east quarter of section seven-
teen, town twenty-three north, of range eight, in Ogle county, IlL.

Declaration, service, and rule to plead in usual form, September term,
p. 1853, of Ogle county Circuit Court.

Plea, general issue.

Cause tried by jury, May term, a. p. 1856—verdict for detendants.
New trial granted on plaintift’s motion.

Order for new trial, October term, 4. »n. 1857.

March term, A. ». 1858, cause again tried by jury—verdict for plain-
tiff. Defendants move for new trial. Motion sustained.

At October term, A. . 1858, cause again .tried by jury—verdict for
plaintiff. Both defendants found guilty, and fee of premises in plaintift.
Defendants move for a new trial, and in arrest of judgment.

Motion for a new trial heard at March term, a. ». 1860 ; motion over-
ruled and judgment rendered against defendants. Motion overruled
and judgment entered March 30th, 1860. Defendants pray an appeal,
which is granted, with leave to file bond within thirty days, and to have
bill of exception signed within thirty days. Bill of exceptions signed,

5 and appeal bond in due form filed, April 28th, 1860.

Bill of exceptions sets out r111 the evidence given to the jury, as ofter-
ed in the case.

Plaintiff first introduced certificate of Register of Dixon Land Oftice,
that Oliver W. Kellogg entered the west 1mlt of south-cast quarter of
section 17, town 23 DOItll, of range 9 east, in Ogle county, on the 13th
day of July, A. n. 1841.

Plaintift next offered in evidence a judgment rendered in the Ogle
county Circuit Court in favor of the people, &e., for the use of Henry
Lhines vs. Oliver W. Nellogg, Syith Galbraith ¢t al., on 27th day of
March, A. n. 1841, of the March term of said Court. Plaintiff next
oftered in evidence an execution issued on said judgment, dated Novem-
ber 22d, 1841, and duly returned nwfle bona. Plaintift’ next introduced
an alias execution on said judgment against all of said defendants in
said judgment, dated November 26th, 1847, with return of the sheriff
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showing levy and sale of the premises in controversy, by
virtue thereof, to Edward F. Dutcher, February 25th, 1848 ; also, sher-
iff deed to said Dutcher, duly executed and acknowledged, dated
December 3d, a. p. 1849; at same time that plaintiff offered said execu-
tion and deed, plaintiff admitted, in Court, that Smith Galbraith, one of
the defendants named in said execution, departed this life in the month

of January, A. p. 1843, and upon which the defendants moved the
Court to exclude said execution and sheriff’s deed from the jury, which

motion was overruled by the Court, and the said execution and deed

read to the jury, and to which ruling of the Court the defendants, by
their counsel, then and there excepted.

Plaintiff' then offered in evidence deeds of conveyance, conveying
said premises from Edward I". Dutcher to the plaintiff. The plaintiff
then proved the defendant Wales was in the actual possession of the
land at the time this suit was commenced, and that defendant Williams
claimed to be the owner thereof, to the admission of which evidence the
defendants, by their counsel, objected, which objection was overruled by
the Court, the evidence permittedto go to the jury—defendants except-
ed. The plaintiff here rested his cause and offered no further evidence.

The defendants then offered in evidence a deed for the premises in con-
troversy, made by O. W. Kellogg and wife to defendant Williams, dated
June 30, 1842, duly acknowledged and recorded in Ogle county, on July
Tth, A. . 1842—defendants at the same time offered to prove, by competent
testimony, that defendant Williams was in possession of the premises in
controversy by actual occupancy and cultivation in the year A. b. 1840
that he continued in the actual occupation and possession of the prem-
ises, either by himselt or tenant, until after the sale of the premises to
E. F. Dutcher by the sheriff, as shown by plaintifi’s evidence; that said
Williams made all the improvements on said land; that he surrounded
the same with a fence, and broke and cultivated the same; that all this
improvement was made before the land was entered by Kellogg; that
other persons claimed other parts of the same S0 acre tract, according to
the General Government survey ; that they were in possession of their
respective parts at the time the land was entered by Kellogg ; that Kel-
logg was, by such occupants and possessors of said land, including said
Williams, appointed Trustee, to enter said land at the land office, in
his own name, (but for them)and convey the same to the respective
claimants; that each respective claimant was to, and did, furnish and
pay to said Kellogg his portion of the purchase money, to enter said
land before the same was entered ; that said Williams did then and there,
and before said land was so entered, furnish and pay to said Kellogg his
portion of said purchase money ; that Kellogg received such money, and
entered said land with the same, as the Trustee of said Williams ; that
said Kellogg, in the entry of said land, was the mere naked Trustee of
Williams and other occupants, who were the real owners of said land ;
that Kellogg had no interest in the land, and that he executed the deed
to Williams, offered in evidence by the defendants, in pursuance of said
agreement and trust, and to carry out the same, and for no other consid-
cration;; all of which evidence so offered by the defendants was objected
to by the plaintiff, his objection sustained by the Court, and all of said
testimony excluded from the jury; to which ruling of the Court, in
excluding their testimony, o offered, from the Jury, the defendants, Ly
their counsel, then and there excepted.
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