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efendants in Frror.

The Defendant in Error instituted in the' Superior Court of
Chicago an action ofreplevin to recover “The dredge Nile, her
machinery &ec,” and the Plaintift in Error, (the Defendant in the

Court below,) put in issue the Plaintif’s title to the property.

The Defendants title to the property is based upon a sale
made by a Constable of Cook County in a proceeding by attach-
ments under the act entitled “Attachments of Boats and Vessels,”
see Purples Statute, 1 Vol., p. 10, 7 & 8.

It was admitted that on Oct. 20th, 1860, George Kimball
was the owner of the property. The Defendantgave in evidence :

1. The aftidavit for the writ of attachment made before Jus-
tice D. Wolf by Daniel G. Mc¢Donald, Oc¢t 20, 1860.

2. Attachment Bond filed with the Justice.
3. Writ of attachment issued by the Justice against the pro-

perty in question, and dated Oct. 20th, 1860, and returnable Oct.
22nd, 1860.
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4, Proof of service of writ by seizure ¢f the property and re-
turn of writ.
5. Whritten statement of indebtedness of boat to McDonald.
6. The continuance of the casec until the 1st day of November.
7. The posting of notices and return by the Constable as re-

quired by section 7, of the Act entitled, “Attachments before

Justices.”
8. Judgment by the Justice Nov. 1, for $65.75 and costs
against the property.
9. Order for sale of property and delivery to Constable and
return by Constable.
10. Appeal to Circuit Cowrt of Cook County by George
Kimbal as owner, Nov. 10.
11. Appeal bond approved by Justice.
12. Transcript filed by Justice in Circuit Court, Nov. 19.
13. Justice’s Docket.

14, Affidavit of Merrits made in the case in the Circuit Court
in behalf of MceDonald, Dec. 19, 1860.

15. Summons issued by Cirenit Court, Jan., 7, 1861, and re-
turn of same.

16. Judgment of Cirenit Court dismissing appeal for want of
prosecution with a procedendo to Justice. A

17. Second order of sale issued by Justice dated Sept., 25,
1861, with Constable’s return, and

18. Sale of the property under this order to A.J. Kniscly the
Defendant betow.

The Court instructed the Jury that the judgment rendered
by the Justice against the Dredge “Nile” and in favor of
McDonald was void, and directed the Jury to exclude from their
consideration all evidence pertaining to the sale of the property

under this judgment.
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The Justice, Constable, deputy Custodian and Clerk of the
Cireuit Court were examined as witnesses in behalf of the Defen-
dant below, and their testimony is set forth in the printed abstract.

The correctness of this instruction is the question involved

in this case.

It is believed that the record shows that each and every step
taken in the proceeding from the commencement of the suit be-
fore the Justice, to the sale of the property, isin exact compliance
with the various provisions of our Statute, concerning the attach-
ment of Boats and Vessels and attachments before Justices; and
that the only question is, whether enough appears to show that
the Justice had acquired jurisdiction of the case.

We will here remark that the sale, under which IKnisely
claims the property, was made to him on the 26th day of Octo-
ber, 1861. It appears from the testimony of the Constable
Keeler, that he sold the property to IKnisely on the 4th of Octo-
ber, and made an endorsement of this sale upon the writ; but
discovering before the writ was returned that notice of this in-
tended sale had not been given for a sufticient length of time,
the sale was abandoned, and he re-advertised the property and
sold it on the 26th of October. This explains the erasure of what
purports to be a return endorsed upon the writ. A return of
an officer is the actual placing of the process in the office
from which it issues ; until then he may change the endorsement,
but he cannot do so afterwards without the permission of the
Cowrt.—Nelson, et «7, +. s. Cook, 19 Tlls. 440.

1.

Are the facts set fourth in the aftidavit of MceDonald suffi-
cient to give Jurisdiction ?

Section one of the Act entitled Attachments of Boats and
Vessels, provides that Boats and Vessels of all descriptions ¥**
running upon any of the Navigable Waters within the Jurisdie-
tion of this State shall be liable for all debts contracted Dby the
owner, on account of all work done &ec., on account of or to-

wards the building, repairing &e., of such boats or vessels.
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Section four of the same act provides that all Engineers,
Pilots, boatmen and others employed in any capaeity in or about
the service of any such boat or vessel who may be entitled to
arrearages of wagesin consequence of such service, may proceed
to collect such wages under the provisions of said aet, and shall
be entitled to all the benefits thereof—and the last clause of the
first section, prefers the claims of those rendering service on the

boat, to the claims mentioned in said first section.

The object of the Sections of the Statute above referred to,
is to create a first lien upon any boat or vessel of any deseription,
running upon the navigable waters ot this State, in fuvor of any
person who shall be employed in any capacity in or about the ser-
vice of such boat for all arrearages of wages earned in such em-
ployment; and this lien attaches the moment the liability is in-
curred ; and the attachment is but the remedy prescribed for the
enforcement of the lien.—German, »#s. Steam Tug Indiana, 11,
Ills.,, 537. The Statute is therefore remedial, and should be lib-
erally construed.—James, vs. Jacobs, 34 Miss.,, (5 George,) 269.

The third section provides that ¢ the like proceedings shall
bo had as in other cases of attachment.” Where the suit is insti-
tuted before a Justice of the Peace this has reference to the gen-
' general attachment act before Justices.—Frink, »s. King, 8,

Scammon 150.

And by the 6th section ot the Act last referred to, it is pro-
vided that no attachment shall be abated or dismissed for want
of form, if the essential matters required in this chapter be sud-
stantially set forth 5 and Justices of the Peace shall allow any
amendment tobe made of any aftidavit writ return or bond, or al-
low a new aftidavit or bond to be filed which may be llecessa{'y to

obviate objections to the same.

To give this lien and jurisdiction to the Justice to enforece it

it is only necessary that the following facts should appear:

1. That the claim in respect to amount is within the juris-

diction of the Justice.
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2. That it is for wages earned by the claimant while employ-

ed in some capacity in or about the service of the hoat.

3. That the service for which the wages are claimed, was
rendered to or upon the boat while she was running upon the

navigable waters of this State.

4. There should be an affidavit setting forth the Jjustice of’

the demand.

5. A bond should be exeeuted by the claimant as in the other

cases of attachment.

It is not necessary that the facts giving jurisdiction should
be stated with technical accuracy. It is suflicient if the words
of the aflidavit are in substantial compliance with_the terms of or
necessarily or properly imply the case provided for by the
Statute.—Vankivk, «. s. Wilds, 11 Barb., 520.

Where the law authorized an attachment when the debtor
“is about to convey, assign, remove or dispose of any of his pro-
perty or effects so as to defraud, hinder or delay his creditors,”
“it was held that an aflidavit alleging that the Defendant was
about to convey his property so as to hinder or delay, his credit-
ors, was equivalent to alleging fraud,” “and that therefore it was
nol necessary to use the word defraud.”—Curtiss » Settle, 7 Mis-

souri 5 452.

Where the cause for which an attachment might issue was
that “he resides out of this State,” an affidavit that the Defen-
dant is a non-resident, was considered sufficient.”—Graham, w».
Ruff, 8, Alabama 171.

Where the Statute gave an attachment when the debtor ‘¢ is
removing or about to remove himself or his property beyond the
limits of the State,” and snit was hrought against the owner and
master of a steamboat, alleging that “he was about to remove the
said steam-hoat beyond the limits of the State,” it was considered
that however defective the allegation might be in stating the De-

fendant to be about to removye a single picce of property, yet that
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it was equivalent to stating that he was about to remove himself,
since, as he was master of the boat, if he removed the boat his
relations to her necessarily involved his own removal.—Rungan,
». Morgan, 7. Hamp. 210.

The aflidavit of McDonald in this ease stafes substantially
that the Dredge Nile was justly indebted to the afliant, in the
sum of $65.75, and that this sum was then due and unpaid, that
thisindebtedness was for wages which affiant had earned as ma-
chinest and engineer on said boat while she was running upon the
navigable waters of this State, that “said work was done,” that
is, that this service was rendered at the request of the owner of

said Dboat.

Fromthe staterments made in this affidavit it clearly appears :
1. That the claim in respeet to amount was within the juris-
diction of the justices.

2. That it was for wages carned by the claimant while em-
ployed in the service of the boat.

3. That the service for which the wages were claimed, was
rendered upon the boat, while she was running upon the navi
gable waters of this Statc.

In Frink, » s King, 3 Scammon, 1435, the original affidavit
of claimant stated that “the Steamboat Fronticr and her owners
all of whom are unknown to him are indebted to him in the sum
of nine hundred and sixteen dollars and nine cents upan a certain
promissory note as follows: (setting forth the note,) and also for
work and labor as an engineer upon said boat, subsequent to
the date of thenote in the amount of fifty-five dollars, making in
all, with the interest on the note, the above sum of money, and
which is justly due, the whole amount “being unpaid.” The court
at page 150, say that this aflidavit was defective for the reason
that it did not state that the services for which the claim was
made, were rendered on the boat while she was running upon the
navigable waters of this State, or that the hoat was thus running.
In all other respects, the aflidavit was deemed sufticient,

~
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The only ground upon which the Court below overruled the
motion for anew trial was that the aflidavit did not show that
the services for which the claim was made were rendered upon
the boat. We insist that the statement that the claim acerued to
the party for wages as machinist and engineer on said “boat,”
and that “the work was done at the request of the owner” is sub-
stantially a statement that the services for which the wages werao

due, were rendered upon the hoat.

2. The aflidavit may be objected to because it does not state
Inso many words that the name of the owner of the boat is not
known to the affiant, whereas the statement is that “he does not

know the owner of said hoat.”

I. in this respect the affidavit is precisely like the one
in the case of Frink »s. King, and no objection was made to it

on that account.

2. Aud besides the Statute does not require that the affi-
davit should state that the name of {he owner of the boat is not
known to the afliant; it only requires that the affidavit should be
made of the justice of the demand; See 2nd Section of the Act

above referred to.

3. Again the Statute directs that the attachment shall e
against the owner or owners if known, and the affiant states that

he ““does not know the owner of said boat.”

4. The statement that the affiant does not know the owner
of" the boat as a reason why he does not proceed against such
owner, is substantially a statement that he does not know the
name of such owner.

.

+. It may be insisted that the afliiant did know the owner of
the boat beeause he states in the affidavit that the work was done
at the request of such owner,

At the time this affidavit was made it was not known whether

Kimball owned the hoat or not,but a parson having the care and
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management of the boat and who was the agent of the owner,
whoever such owner might be, employed McDonald ; and he
could therefore properly state that the work was done at the re-
quest of the owner ; his duly authorized agent having hired him.
The two statements are perfectly consistent, and can very well

stand together in this affidavit.
The affidavit it scems to us is sufficient.

To the form or sufliciency of the bond made by MceDonald
no ohjection is made.

)

A case then was presented to the Justice which was within

his jurisdiction.

The power to hear and determine a cause is jurisdietion ; it
is coram judice whenever a case is presented which brings this

power-into action.—United States »s. Avrendono 6 Peters, 709.

A proper case being presented for the exercise of the juris-
diction of the Justice, the jurisdiction is perfect whenin a person-
al action the process is served upon the Defendant, or in a pro-
ceeding in reu the property is taken into the officer’s posession. Tt
is said in Paine rs. Mouland, 15 Ohio, 435, that a Court acquires
jurisdiction by its own process,- “ It the process of the Court he
exccuted upon the person or thing concerning which the Court
are to pronounce judgment, jurisdiction is acquired. The writ
draws the person or thing within the power of the Conrt.  YWhen
the Cowrt Dby its process acquires the power to adjudicate upon a

person or thing, it has what is called jul'is.('liction."

“WWhat then gives the Court jurisdiction in a proceeding in
attachment ? The filing the affidavit, issuing the writ and attach-
ing the property. The moment the writ goes into the hands of
the ofticer he is authorized and required to seize the property.
When this is done, the property is taken out of the possession of

the debtor into the custody of the law.”
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The Justice thushaving acquired jurisdiction of the cause the
Judgment was valid and binding until reversed, and cannot be
assailed collaterally for any subsequent error or irregularity
of the Court.

Says Justice Paige in Hard es. Shipman, 6 Barh. 624 : « If
an inferior court -acquires jurisdiction, but errs in exercising it,
the proceedings of the court are not void, but voidable only.
They may be reversed on certiorari or appeal, but ave valid and
binding until reversed, and cannot he collaterally assailed. It is
a well-settled principle that where an inferior court has acquired
Jurisdiction, its proc eedings will not be rendered void by any
subsequent error or irregularity of the Court. In such case they
are reversible but until reversed they are valid in respect to every-
body. Where jurisdiction bas been once gained it cannot be
lost by any subsequent irregularity 5 and erery intendment will
be made in Juror of the reqularity of' the subsequent pro-
ceedings.”  And it was accordingly held in the above cause that
a justice of the peace did not lose Jurisdiction of a cause by
erroncously adjourning it.  Where the Jurisdiction of an inferior
and limited court is shown then the same presumption prevails
in favor of its proceedings that does in favor of those of a supe-
rior court; and when this Jjurisdiction is shown the Judgment of
inferior and superior courts stand on the same 100[111" and are
cqually and  absolutely conclusive when not appealed from or
when attacked collaterally. Cooper »s. Sunderland 3 Towa 114.

It we are correct in the above positions then it is unneces-
sary to consider the question whether the subsequent proceed-
ings before the justice were in conformity with the Statute or not.
By the purchase of the property under the order for sale issued
by the justice upon this judgment, the defendants below acquired
a title to the property.

The subsequent proceedings were, however, in conformity
to the Statute.

No one appearing for the boat on the return of the attach-

ment the cause was continued until the 1st of November, and in
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the meantime notices were prepared and delivered to the con-
stable to be posted in pursnance of the 7th section of the Statute
concerning attachments before justices of the peace. The con-
stable swears that he posted the notices on the 22d of October.
He was asked where he posted them, but this guestion was ob-
Jjected to and the objection sustained by the court on the ground
that the evidence of the posting cf these notices must be found
in the constable’s return, and that this fact cannot be proved by
l:arol ;—and it may be insisted that the constable’s return does
not show that these notices were posted as required by the
Statute.

Our answer to this objection is—

1. That the posting of these notices was not neccessary to
give the justice jurisdiction of the canse. e had already ac-
quired jurisdiction, and even if it had appeared that no notice
had been posted at all, this would not have rendered the judg-
ment void. Drake on attachments §. 447. The title of a pur-
chaser at a sale under the judgment cannot, for such a defect, be
questioned in a collateral suit. Drake on attachments §. 447
§. 448. This point was expressly decided in Paine #s. Moore-
land, 15 Ohio 435, already cited. Such a want of notice would
be a fatal defect in a proceeding to reverse the judgment, but
would not avoid the effect of the judgment in a collateral suit.

2. The endorsement of the constable upon the notice re-
turned to the justice does show the time when and the place
where he posted copies as required by the 7th section concerning
attachments before Jjustices.

No objection was mado to the form of the notice which was
proved onthe trial. The endorsement upon it isin these words—

“Returned by posting three notices in the following places,
to wit: Calvin DeWolf, Ksq., J. A. Hoisington and J. L. Milli-
ken this 22d day of October, 1860. Iees, 75 cents. C. Keeler,
Constable.”

The date given in the indorsement of a service of process

should be taken as the time of service.—Cariker »s. Anderson,
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27 Ills. 358. And in this case, therefore, the notices were post-
ed on the 22d, more than § days before the day to which the

cause was continued.

Says Justice Caton in Farnsworth w»s. Strasler, 12 Ills. 485 :
“ Words may be implied in an officer’s return as well as in other
written evidences, where such implication is justified by what iy
expressed. By the same rule we find the service to have been
sufficient on Frink and wife. The sheriff of Cook county returned
the summons which was diveeted to him with the following in-
dorsement upon the back: « Exccuted by l'cndihg and delivering
two copies to John Frink and ITarriet G. Frink this 29th day,
&e.”  Although this return is not quite as full as the first, still it
leaves no doubt as to its meaning.  We cannot wnderstand that
anything but the writ wpon which the return was endorsed was
executed.”
So in this case we eannot understand that anything but copies
of the notices upon which the return was endorsed were posted.
Sce also 2 Sch. & Lef. 555, where an endorsement was made
upon a lease containing an agreement “ to perfect a fresh lease.”
The Lord Chancellor says  the term fresh lease is to be taken as
to the time to be an agreement to give a like term as that in the

instrument on which it is endorsed.”

The notice was suflicient, and the fact of posting and the

time of posting the copies clearly appears.

So also in regard to the places where the copies were posted.
The officer states in his veturn, “ Calvin DeWolf, Esqs., J. A.
Hoisington and J. T.. Milliken” s the places where he posted

these notices.

The object of stating<in the return the places where the
notices were posted is that the justice may know that they are
in his neighborhood, and that in this partienlar the requirement

of the Statute has been complied with.

The ofticer stating in his return those names as the places

where he posted the notices, they must be understood as the
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names of such places, and the words “oflices of ”* may be fairly
implied from the words used in this return; and as designated
by naming the persons occupying such offices. They were stated
in this abbreviated manner because they were well known to the
justice issuing the attachment as being in his immediate neigh-
borliood. Since these names are called places in the return, they
must be understood as designating the oftices or residences of'
the persons bearing these names—in other words, they must be
used in the return as the names of places and not of individuals
simply.

In Simins ». s. Kleim, Breese. 371, the return was simply,
“T. IR. Simms Summoned by reading,” with the signature of the
Sherift’ and date, without stating the Christian name of Simms,
or that he was the defendant named in the writ, and without
stating what was read to him. Court say, “The coart will in-

fer that it is the defendant, the objection is considered frivolons.”

3. When Kimball, the owner of the boat, appealed from the
Judgment of the justice and filed his appeal Lond in the Circuit
Court, he thereby waived all defects in ‘the service or want of
service before the justice; and having once waived these defects
if there were any, he could not have insisted upon them if he
had been the plaintift in the court below, and if Ze could not
neither could the plaintift in the court below do so.

Swingley ». s. ITaynes, 22 Ills. 215.

Ohio and Miss. R. R. Co. » s. MeCutehin, 27 Ills. 9.

The case of Schooner Constitution #s. Woodworth 1 Scam-
mon 511 will be cited against us on this point. ‘

That case does not decide that an appeal doesnotlie from the
judgmentof a justice rendered under the act concerning the attach-
mentof vessels, and it is difficult to see how it could so decide since
the 58th section of the act concerning ‘justices and constables
provides that appeals shall be granted in all cases exeept upon
judgments confessed; but simply that an appeal taken by the
owner of a vessel when he did not make himself a party to the

suit before the justice i irregular, and may be dismissed for such
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irregularity upon the motion of the appellee, for the reason that
it is only after he has made himself a party to the suit that he
can exceute the bond required by law. But this irregularity can
certainly be waived by the appellee, and the suit is properly in
the Circenit Court until the appellee moves to dismiss it on this
ground. The appeal in this case was treated by the appellec as
property taken and perfected ; and was finally dismissed with a
>pl'ocedendo to the justice for want of prosecution, and not be-
cause a proper bond had not been executed.
As stated by the Supreme Court in Swingley »s. Haynes,
22 Ills. 216, it seems to be clear that the intention of the legisla-
tare was to vest the Circuit Court with jurisdiction by the appeal
of all eases in which the justice had Jjurisdiction. That is cer-
tainly a very hard and unjust rule which deprives the owner of
property seized under a writ of attachment of the right of ap-
peal, when he failed to reccive notice of the pendency of the
suit in time to make himself a party to it, and gives it to one
who has been regularly served with proces, but through negli-
gence or wilfulness refuses to obey it, and suffers Jndgment to go
against him without making any defense. It seems to us, with
all deference to the opinion of the Court, in 1 Scammon that if
the word “ defendant” in scetion 7 of the act concerning attach-
ments before jnstices, can be understood as including the owner
or owners of property attached, then the word party” in section
60 of the act concerning justices and constables ean be understood

as including such owner or owners.

The Court below erred in refusing to allow the constable
Keeler to state where he posted these notices. Tt was competent
for us to show that they were posted at public places in the
neighborhood of the justice, as required by section 7 of the act

above referred to, and {o do this we were obliged to show when J7/reri
they were posted.
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1. Jurisdiction having been already acquired by the justice
it would be competent for us to show by the constable the time
when and the place where he posted the notices, independent of

any return made by him, so as to show that in this particular the
section of the statute last alluded to had been complied with.

2. Even if the postf}?bbing of these notices was necessary to
aive the justice jurisdiction so as to enable him to render a judg-
ment in the cause, the original notice cannot be regarded in the
light of* a process, and the statute requiring the constable to en-
dorse upon it the time when and the places where he posted the

notices is merely directory.

3. The posting of notices was a part of the proceedings before
the justice, and the fact that they were so posted could be proved
either by the constable himself or by the justices docket, which
is always evidence of his proceedings. IHis docket, which was
eiven in evidence, states that fonr notices were given to con-
stable Keeler, and that they were ¢ exccuted by posting three
copics of them in three phblic offices Oct. 22, °60.” This not
only proves that the notices were posted, but that proof of that

fact was made to the justice before he rendered judgment.

IIOYNE, MILLER & LEWIS,
For Plaintiffd in Error.
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The proceedings betore the justice in this case were coram
non judice, and void in several respects.’

1. The affidavit upon which the attachment, and all the
proceedings, were founded, was insufficient.

If the affidavit for an attachment before a justice, does not
comply with the requirements of the statute, the subsequent

proceedings are void.
Clark v. Loberts, Breese, 222.

The statute in question, chapter ten, furnishes relief by
attachment against boats and vessels, to two classes of persons
only.

The first class embraces those whose claims arise by contract
with the “owner or owners, masters, supercargoes or consignees
thereof, on account of all work done, supplies or materials
furnished by mechanics, tradesmen and others, for, on account
of, or toward the building, repairing, fitting, furnishing, or
equipping such boat and vessels, their engines, machinery,
sails, rigging, tackle, apparel and furniture.” Sec. 1.

The second class comprises “all engineers, pilots, mariners,
boatmen and others, employed in any capacity <n or about the
service of any such boat or vessel, who may be entitled to
arrearages of wages in consequence of such service. Sec. 4.

The third section of the statute provides that any person,
having a demand contracted as aforesaid, may have an attach-
ment to be issued by any justice of the peace having juris-
diction thereof in any county in this State, in which such
boat or vessel may be found, either against the owner or
owners by their proper nawmes, or by the name and style of
their coparinership, IF KNOWN, otherwise against such boat or
vessel by her name or description only, authorizing and direct-
ing the seizure and detention of the same, with her engine
machinery, ete., upon affidavit being made of the justice of
such demand. Sec. 3.
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From the foregoing provisions it is manifest that for a party
to maintain attachment, he must make an affidavit ‘that his
claim arises by reason of work done, supplies or materials
Jurnished for, on account of, or towards, the building, repair-
ing, fitting, furnishing or equipping of the boat or vessel that
he seeks to attach; also, that such claim arises by reason of
contract. with the owner or owners, masters, supercargoes or
consignees of such boat or vessel, in order to bring himself
under the provisions of the first section of the statute. Or
his aflidavit must show that his claim arises from work done
as an engineer, pilot, mariner, boatman or otherwise, emn-
ployed in some capacity in or about the service of such boat
or vessél in order to bring himself within the provisions of
the =icasid section of the statute.

The affidavit must also disclose whether the party knows
(not the owner or owners, but) Zke proper names of the owner
or owners, or the name and style of their copartnership, in
order to enable the justice to determine whether to issue the
attachment against the owner or owners personally, or against
the boat or vessel by Zer name or description only, as
required by the third section of the statute.

The affidavit is utterly defective in all these respects.

Zirst. The affidavit does not state that his wages acerued
in consequence of work done “ for, on account of, or towards,
the building, repairing, fitting, furnishing or equipping” of
the boat.

Second. The affidavit does not show that his claim arose by
reason of contract with the owner or owners, masters, super-
cargoes or consignees of such boat.

It is true that he says, that “said work ” was done at the
request of the owner—but in the same affidavit he says Ae does
not know the owner.

The statement that his work was done at the request of the
owner, is contradicted and nullified by the subsequent state-
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ment in the same aflidavit, that he does not know the owner.
For it the inducement to him to perform the work proceeded
trom a request which he recognized as emanating from the
owner of the boat, then certainly he must have known whe
the owner was, but he distinctly says in the affidavit that he
does not know the owner, which praves the former statement
to be false. Hence there is no truthful averment in the
affidavit, that the wages accrued by virtue of any contract.

It is clear, therefore, that the claim sought to be enforced
by these proceedings does not arise under the first section of
the statute ; it it does, the aflidavit is defective in setting it
out.

Does it arise under the fourth section ?

Zhird. The afidavit does not show that the affiant was
employed in any capacity in or about the service of said
boat.

The same reasoning applies under this as under the first
section.

The atliant cannot say he was employed in or about the
service of said boat, because he rendered the service at the
request of the owner, when in the same breath he says he
does not know the owner. And althongh he may have per-
formed the work upon the boat, non constat, but that he may
have performed it at the request of one regularly in the employ
of the boat, as engineer ; or of the party who built and placed
in the boat the engine in the first instance; or of some other
third party.

It is equally clear, therefore, that the claim sought to be
enforced does not arise under the provisions of the fourth
section. It it does, the affidavit is totally defective in setting
it out.

Lourth. The affidavit does not disclose whether the party
knows the proper names of the owner or owners or the name
and style of their copartnership.
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This is essential, that the justice should be advised @S# the
aflidavit, whether the names of the owner or owners are
known. It they are, it becomes his duty to issue his attach-
ment against the owners and not against the bLoat. If they
are not known, it becomes his duty to issue the attachment
against the boat by her name or description only.

And it is not enough for the affiant to say “he does mnot
know the owner” — he should say he does not know the name
of the owner. The affiant may not know the owner person-
ally, and yet may well know who the owner is and what is his
name.

The affidavit is therefore defective in this regard, in not
disclosing the fact whether the names of the owner of the
boat were known, so as to properly advise the justice whether
to proceed against the owner or against the boat herself.

2. The proceedings before the justice were irregular in
another respect.

The third section of the above statute requires that * upon
the return of such attachment, the person or persons having
demands of the description aforesaid, and for whose benefit
such attachment was issued, shall file a written declaration or
statement against such boat or vessel, by her name or descrip-
tion, or against the owner or owners if known as atoresaid,
briefly 7eciting the nature of the demand, whether for work
done, or materials, firewood, or supplies of provisions fur-
nished, and whether at the request of the owner, master,
supercargo or consignee of such boat or vessel, and that such
demand remains unpaid; annexing to such declaration or
statement, a 0ill of the particulars constituting such demand,
in separate and distinct items.

First. There isno declaration or written statement such as
is required by the foregoing provision of thestatute. It does
not purport to have been made by the plaintiff. It is not
signed by him, or by his counsel, or any one for him.
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Second. The bill of particulars that is filed, is not the
declaration or written statement required by the statute, but
is only the “Dbill of particulars” vequired by the statute to
be annexed to the declaration.

Third. TIf the bill of particulars is intended to be the
declaration, it is defective in not showing that the work was
done at the request of the owner.

1t simply says “ admitted by owner.” An admission of the
work having been done, after it is done, is not a request to
have it done.

Fourth. The Lill of particulars, it intended as a declara-
tion, is defective also, and fails to comply with the stat-
ute, inasmuch as it omits to state that the demand remains

unpaid.

3. The proceedings were irregular and void in another
respect.

The last clause of the third section of the above statute
pravides as follows: “And the like proceedings shall be had
in all other respects, and the like judgment and execution as
in other cases of attachment.”

And in the seventh section of chapter 8, entitled “ Attach-
ment before Justices,” it is provided that upon the return of
any attachment, “if it does not appear that the defendant
has been served, and no appearance be entered by the de-
fendant as aforesaid, the justice shall continue the case ten
days, and shall immediately prepare a notice to be posted up
at three public places in the neighborhood of the justice,
directed to the defendant, and stating the fact that an attach-
ment had been issued, and at whose instance, the amount
claimed to be due, and the time and place of trial; and also
stating that unless the said defendant shall appear at the time
and place fixed for trial, judgment will be entered by default,
and the property attached ordered to be sold to satisfy the
same; which notice shall be delivered to the constable, who
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shall post three copies of the same at three public places in
the ncighborhood of the justice, at least cight days before
the day set for trial; and on or bLefore that day he shall
return the notice delivered to him by the justice with an
indorsement thereon, stating the time when and the place where
he posted copies as herein required.”

Aud in the eighth section of the same chapter, it is pro-
vided that  when notices shall be given of any proceedings
by attachinent, as required by the seventh section of this
chapter, the justice shall, on the day set for trial of the cause,
proceed to hear and determine the same as thoungh process
had been personally served upon the defendant.”

From these sections it appears that certain things are pre-
requisite to any right or duty on the part of the justice to
hear and determine the case, among which are that in case
of no service upon the defendant in the attdachment, a certain
notice shall be made out and placed in the hands of the
constable, who shall post three copies of the same, at three
public places in the neighborhood of the justice. Also that
the constable shall return the notice delivered to him by the
Justice, with an tndorsement thereon stating the time when and
the place where he posted copies.

What is the indorsement of the constable? It is as
tollows :

“Returned by posting three notices in the following places,
to wit :
Calvin De Wolf, Esq., J. A. Hoysington and J. L. Milliken,
this 22d day of October, 1860. Fee 75 cents.”
¢ C. KeELER, Constable.”

This return is not only defective, but it has hardly a re-
deeming quality. For,

First, It does not state that any copies whatever of the
notice handed to him by the justice, were posted at all. It
says “by posting three notices ” —non constat, but they may
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have been notices of the sale of real estate, notices of adjust-
ment of claims before a probate court, or some other notices,
than copies of the one furnished by the justice.

Second. The return does not state where the notices or
copies, were posted.

It says in the following places, to wit: ¢ Calvin De Wolf,
Esq., J. A. Hoysington, and J. L. Milliken.”

These seem to be mames of men and not of places, and
unless it can be hown that Calvin De Wolf, J. A. Hoysing-
ton and J. L. Milliken are places and not men, then the return
does not show that the constable posted copies of the notice
handed to him by the justice “in three public places.”

Again, admitting, for the sake of the argument, that these
three men are three public places, still the return is defective,
in not stating whether the said three public places are in the
“ neighborhood of the justice,” or not.

Before the justice could acquire jurisdiction, so as to * pro-
ceed to hear and determine,” it must be made to appear by the
return of the officer, that service was had upon the defendant
personally, or that copies of notices were posted in accordance
with the requirements of the statute. And such not being
made to appear, the proceeding and determining by the
justice were coram non judice, and void.

Tlhird. The return does not state when, it at all, the
notices were posted. It is impossible to say, from the return
of the officer, whether the “22d day of October,” refers to
the posting, or to the return.

Ogle v. Coffey, 1 Scam. 239.
Diwillbis v. Whitmare, 20 111, 425.

IHFIL

There was no error committed by the court below in sus-
taining the objection to the question proposed to the officer,
as to ““ where he posted the notices ?”’
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1. This question would not have been proper in the origi-
nal proceeding hefore the justice. The officer might have
been allowed to amend his return, but not to supply the de-
fects of it by oral testimony. TFor the justice is limited in
his action, not to what the facts really were, but to what
the indorsement made by the officer upon the notice stated
them to be. Andif the indorsement does not state the requi-
site facts, the justice has not power to proceed to hear and
determine.

2. The question asked, was not what proof was made be-
fore the justice. If the justice gave Judgment, without proof
that the notices were duly posted, such judgment would be
void ; and could not be cured or aided by showing afterwards
and in another cause, that it was in fact served.

Wilson v. Greathouse, 1 Scam. 174.

JEAUE

The appeal from the judgment of the Jjustice did not cure
the defects in that judgment.

No person can appeal from the judgment of a justice of the
peace rendered against a boat or vessel, unless he has made
himself a party to the proceeding before the justice.

Schooner Constitution v. Woodworth, 1 Scam. 511.

CYRUS BENTLEY,
Atiorney for Defendant in Error.
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Chicago Post Company, Printers, 93 Washington St.

IN THE SUPREME COURT

0F THE STATE OF ILLINOIS.

THIRD DIVISION, OTTAWA.

ABRAHTAM J. KNISELY,
Plaintiff’ in Error,
vS. ABSTRACT OF RECORD.

JOIIN P. PARKER
Defendant in I rror.

Affidavit in replevin by John P. Parker, filed Dee. 19, 1861, sets forth
that affiant is the owner “of the dredge Nile, her machinery, tackel,
“apparel, furniture, and all her appurtenances and property of whatsoever
¢ description, and four mud scows,” that said A. J. Knisely “has taken said

¢ property and wrongfully detained the same.”

Replevin writ for above deseribed property.
Endorsement, of service of the writ by Anthony Ilesing, Sherifl' of
Cook county, by reading the writ to Deft. Knisely, and taking the property

aud delivering same to Plaintiff, John P. Parker.

Service made Dee. 30, 1861.

\ Y WY
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5 Replevin bond, executed by John P. Parker, Thomas S. Dickerson,
and Peter II. S. Vandervoort. '
6 Narr. filed Dec. 27, 1861, and avers that the Defendant took the prop-

erty above described, while the same was lying at the wharf on the west side

7 of the South Branch of the Chicago river.
Defts. pleas filed January 7, 1862.
8 First plea. Non cepit.

9 Second plea. Avows taking, and avers that the property was the prop-

erty of the Defendant and not of the Plaintiff.
10 Plaintiff’s replications filed Feb. 4, 1862, taking issue.
11 Trial record. Commenced Jan. 14, 1863.
14 Verdict of Jury, Jan. 17, 1863.

Jury find Defendant guilty—right of property in Plaintiff and assess

damages at one cent—and motion for new trial.

15 Motion for new trial overruled Dec. 26, 1863. Exception taken and De-

fendant allowed thirty days to file bill of exceptions.

16 Bill of exceptions filed Jan. 25, 1864.

BILL OF EXCEPTIONS.

17 Admitted on the trial that at the time of the issuing of the attachment
writ by C. DeWolf, Justice, in behalf of Daniel G. McDonald, Oct. 20, 1860,
George Kimball was the owner of the property in controversy, and Plain-
tiff; to prove his title, introduced and read in evidence, a writ of attachment
issued out of the Superior Court of Chicago, to the Sherift of Cook county,

at the suit of Thomas S. Dickerson, Plaintiff, against the estate of George
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19

20

21

24
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Kimball Defendant, by which Sheriff is commanded to attach +te much of
(2
the estate of said Kimball of shall be of value sufticient to satisfy said Debt,

$1,270 and costs. Dated November 15, 1860.

Writ returned by Sheriff. Served Nov. 16, 1860. Levied upon De-
fendant’s right, title and interest in one small steam boat Nile, four mud scows

and all the fixtures and accoutrements connected with said boat, and by

reading to said Defendant.

Judgment in said attachment suit for $1,296 78.

Special writ of fi. f@. upon said Judgment to Sheriff of Cook county,
dated Feb. 8, 1861, against the property, described in Sheriff’s return to
attachment writ. Sheriff returns that he did, Feb. 18, 1861, levy upon thé
property described in the writ, and March 11, 1851, sold same to John P.

Parker, at public vendue.

Frederick Johnson called for Plaintifl, testified as follows: I knew the
dredge boat Nile. TIn November, 1860, Mr. Kimball introduced me to Mr.
Lumbard, as his Captain of the boat, (the dredge and four mud scows). DMr.
Lumbard told me to take charge under him; I did so. I kept her in chargo
about four months, until about the 15th or 16th of March. Then Mr. Lum-

bard came up and sold her at public auction; Mr. Parker boilght her; I

was at the sale.

Plaintift called as a witness, F'rank Lumbard, who testified as follows:
T was Deputy Sheriff of Cook county during the year 1860, and in that ca-
pacity I received from the Sheriff in Nov. 1860, the attachment writ now
shown to me, and I levied upon and took possession of the property describ-
ed in my return, endorsed upon said writ. Afterwards, and on the 8th day
of February, 1861, I received the Execution now shown to me being the
execution above mentioned, and proceeded to advertise the property described

in the Execcution, according to the requirements of the statute, and on the
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11th day of March, 1861, I sold the property to .Tplm.P. Parker; made a
bill of sale of it to him, and delivered to him the possession of it. The
property attached and sold by me to Parker is the same property as that

described in the replevin writ in this suit.

Plaintift here rests and Defendant called Calvin DeWolf, who testified
as follows: I was dwing the year 1860, and have since continued to
be a Justice of the Peace in and for the county of Cook. I kept my office
in Chicago. On the 20th day of October. 1860, the following affidavit was

made before me by D. G. McDonald :

“STATE OF ILLINOIS,
“Coox CounTty, Ess

“Daniel G. McDonald being duly sworn, says that the dredge. Nile is
“justl)-' indebted to said McDonald in the sum of sixty-five dollars and 75
“cents, for wages as machinist and engineer on said boat while running
‘“upon the navigable waters of the State of Illinois, and that said work was
“done at the request of the owner, and that said sum is now due and un-
¢ paid, and he does not know the owner of said boat, whereupon he prays
‘““attachment, ete., in pursuance of the statute.

“D. G. McDONALD.
“ Sworn and subscribed before me, this 20th day of Oct., A. D. 1860.”

And also on the same day, said McDonald with M. ITawkins as his
surety, executed and filed with me the following attachment bond in the
usual form, and with the condition »amed in such cases:

I thereupon and on the same day, issued the following attachment writ

against the dredge Nile:

Attachment writ in the usual form to any Constable of Cook county,

commanding him forthwith to attach said boat, with her sails, rigging,
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tackle, apparel and furniture, returnable before said Justice at his office in
Chicago, on the 22d day of October, 1860, at 4 oclock p. . Wrif dated

Oct. 20, 1860. Upon which writ is the following endorsement :

McDoxaLD 28. DREDGE NILE:
Debt $65 75. Costs $1 37.

Served by attaching the within named boat this 22d day of October,

1860. Fees $4 00.
C. KEELER, Constable.

This writ was delivered to C. Keeler, who was then Constable in and
for the county of Cook, which was on the return day returned by him as
served, by attaching the said dredge Nile. The return upon said writ is in
the handwriting of and is signed by said Keeler. Upon the return of said
writ, said McDonald made and filed with me the following written state-

ment against said dredge Nile:

Daxier G. McDonarp: In account with dredge Nile :
To services as Engineer on said dredge from April 2d to Sept., 1860.
1860. Sept. 1, balance due........$73 00. Admitted by owner.
By cash,...ccc0ve.. 44 00.
Balance\29 00.

1860. Sept. 27, 21 days’ work, $1 75 per day............ 36 75,
P ) Y ) I Y

Total amount AUe. .vs vvseeerennacesseeean6b 75,

At the hour named in the writ on the 22d of October, the return day of
the writ, the case was called, and no one appearing for the dredge Nile, or
in behalf of the owner, and no appearance having been entered, I continued

{lic case until the 1st day of November then next ensuing. I immediately

prepared the following notice:
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Attachment notice in the form usual in‘such cases. Signed by the Jus-
tice and dated Oct. 22d, 1860. X
32 Upon which notice is the following endorsement :

« Returned by posting three notices in the following places to wit :
« Qalvin DeWolf, Esq., J. A. Hoysington and J. L. Milliken, this 22d

«“ day of October, 1860. Tee 75 cents.
« 0. KEELER, Constable.”

1 made out three copies of this notice and delivered to Keeler, Consta-
ble, with the original to be posted by him as required by law, prior to the
day to which the cause was continued. Keeler returned the notices shown
to me, with his endorsement as the same now appears thereon. On the first
day of November, at the day and hou; to which the cause was continued, I
called the case and proceeded to hear and determine the same. C. Hawkins
testified as a witness for the Plaintiff, and I gave Judgment in Plaintiff’s fa-

vor for $65 75 and costs.

On the same day I made ont an order for the sale of the property at-

tached, and delivered it to C. Kecler, Constable, to be executed.

33 Order of sale in the form usual in such cases. Dated Nov. 1, 1860, and

signed by Justice.

Upon which order is the following endorsement:

« Returned appealed to the Circuit Court, this 10th day of Nov. 1860.
« 0, KEELER, Constable.”

34 The endorsement upon this order and the signature are in the hand-
writing of said Keeler. On the 10th day of November, 1860, George IKim-

ball took an appeal from said Judgment to the Circuit Court of Cook coun-
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to, and on the same day he, with A. J. Kniscly as his surety, executed his
appeal bond, which T approved on the said 10th day of November.

The following is the appeal bond :

Appeal bond, dated Nov. 10, 1860, and executed by George Kimball as

owner of the dredge Nile.
On the 19th of November, 1860, I filed the appeal bond with the Clerk

of the Circuit Court, with all the papers in the case, and a transcript of the

Judgment I had given, with my certificate, under my hand and my seal as

“required by law.

The following is the transcript :

Transeript of Judgment referred to by the witness with Justice’s cer-

tificate in due form.

All above papers referred to by witness, with endorsements thercon,
were read to jury.
I have with me my Justice’s docket which I kept at that time. The

following are on my docket entries, in relation to said cause.

Docket entries referred to by witness, among which is the following
entry:
« Case continued to Nov. 1,60, at 4 p. ., with four notices to Kee-

“Jer, Constable. Executed by posting three copies of them in three public

“offices, Oct. 22, ’60,” and docket read in evidence.

Afterwards I received the following precedendo issued by the Circuit

Court ¢

Procedendo in the usual form and directing the Justice to ptoceed on
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said Judgment in such manner as the law directs, and writ read in evi-

dence.

I thereupon delivered to said Keeler the following order of sale for him

to execute :

Order of sale in usual form and directing the Constable to sell the
property attached. Dated Sept. 25, 1861. IEndorsed upon the writ is Con-
stable Keeler’s return, that he executed the writ by selling the property to

A. J. Knisely. Dated Oct. 26, 1861, and signed C. Keeler, Constable.

* Order of sale and return read in evidence.

The signatures to the return endorsed upon the order, is in the hand-

writing of said Keeler.

Cyrus Keeler was called by Defendant and testified as follows: I was
Constable in and for the county of Cook during the years 1860 and 1861 ;
I served the writ of attachment shown to me (writ referred to above) Oct.
20, 1860. Executed by seizing the dredge Nile; found it lying in South
Branch of the Chicago river; returned it to Justice DeWolf with my re-
turn endorsed thereon as it now appears. On the same day I returned the
writ I received the notice now shown to me (the notice above referred to)
and also three copies to be posted as required by law. The three copies I
posted up on the 22d of October, and returned this copy to the Justice with

my return endorsed thereon as it now appears.

é{/ﬂzab&— . .
Question: State whea/’you posted these notices. Question objected to.
Objection sustained by the Court, and counsel for Defendant then and there

excepted.

I afterwards received the attachment order of sale now shown to me (the
first order above referred to). This I returned to the Justice with my re-

turn endorsed thereon as it now appears. On the 25th of Sept. 1861, I
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received the second order of sale now shown me. (The second order of sale
above referred to). I immediately took possession of the dredge Nile under
the order; advertised the sale by posting mnotices as required by law,
(states/{vl?@é?i/:ﬁe posted notices), and sold the dredge at the dock where the
dredge was lying on the day and at the hour mentioned in the notices, be-
ing the 26th day of October, 1861, at ten o’clock A. >, to Defendant for
$151, and gave him possession and a bill of sale of the property. He paid
the amount of the bill, and I returned the order of sale to the Justice with

my return endorsed thereon as it now appears.

There were five or six bidders and from fifteen to twenty persons pres-
P

ent at the sale. I sold the boat as crier for Mr. Long, the custodian.

Oliver H. orton being called as a witness, testified as follows :

I was deputy custodian and acting for the custodian at the time of the
sale by Mr. Keeler. Mr. Kimball was not a resident of Chicago at the time
of the sale of the boat in question by Mr. Keeler. I addressed a notice to
him of the sale under the order held by Mr. Keeler, through the post office,

ten days before the sale.

William L. Greenleaf was then called by Defendant and testified as

follows :

Am Deputy Clerk of the Cireunit Court of Cook county, and was in 1860
and 1861. Case of McDonald was appealed to the Circuit Court from
Justice DeWolf, and papers and transcript with Justice’s certificate filed

Nov. 19, 1861. The following is the aflidavit of merits which was filed in

the cause, Dec. 19, 1860.

/,/Q/J.’I/‘va.’( ‘L/&&’v T

Affidavit of merits made by R. P'/\ Bickessen as agent, and in behalf of

Kimball, dated Dee. 19, 1860, and was read in eviderce.
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Summons issued from Circuit Court in the cause read in evidence,

and returned not found. Jan. 7, 1861.

Judgment of Circuit Court dismissing appeal for want of prosecution,

with procedendo to Justice read in evidence.

Defendant rested and thereupon the Court, at request of Plaintiff’s

counsel instructed the Jury as follows :

The Jury are instructed that the Judgment rendered in favor of Me-
Donald against the dredge Nile, under which the Defendant claims title to
the property in question was void, and no legal title as against the Plaintiff
in this cause, was acquired under it, and the Jury will therefore exclude from
their consideration all evidence pertaining to the sale of the property by
virtue of which the Defendant claims title. To the giving of which instrus-

tion Defendant by his counsel then and there excepted.
Verdict of Jury for Plaintiff.

Motion for new trial overruled, and Defendant excepted.

ERRORS ASSIGNED.

1. Court erred in sustaining above objection to the question to Defend-

ant’s witness—ICeeler.
2. Court erred in giving above instruction to the Jury.

~ 8. Court erred in overruling motion for new trial.
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AFFIDAVIT FOR ATTACHMENT OF BOATv &e., BI‘FORD J. P —Chiedgo ucmocrut 45 La Salle Street.

STATE OF LLI\TOIS (
S County ; "@ ééL[ OL //( FL L JC, being
duly sworn says that /e AT e & /I§ 7 (% ,,,,,, ,, 2 - AR
_______ _justly indebted to_ ___k__:”sfi_éé__ Z . 2 ( .

;\

____________________________________________________________ /ﬂlo sum of . z Z(L_ _dollars and ____ _.j“
cents for__ 7/ 2.< {2 cedl /\ % —Z L. 7 e L BT L
il ML/ ._A__%.. L. C TZ_/ /\ e

........ __while r running upon the nav ig: gable waters of the State of Illmoxb dnd that
///lj¢é ¢M54/ . fpagd clfz gt fhe request of. <2< _and that
spid, sum is now due and unpaid and T ==e> : < = PZr %
zc._owner of thc s'ud ,,Ojéff' ;\\hcxcupon he prays .Ltt'lchment &e.,in pmbuzmce

b gf‘%//]fwa

of the Statute.
Sworn to and subseribed before me, this }

Hapa TG/ A IE) 1860

/é W M 7(.Jumce q]‘ the Peace.

—_—
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Spaunlding & Willccx, 85 Randolph Street,

STATE OF ILLINOIS, |

5 COOK COUNTY, jL Ty /,
Do b oo @M«M»&’@Mtushmcnt Fon @54//7 . Sy
% Dollas, and..57 2.2 ¢z Z. //;’{4 «...Cents,
A Dncot L/ &f before Calvin DeWolf, a Justice of the Peace in and for said County.
O'l ICF is hereby given to the said . d&/«f/y 2. L ricaitf.dd. e ooty

that an Attachment has been issued by the said Justice, at the suit of the above¢ named Plaintiff, against

the personal estate of the said Defendant for the sajd sum of . <ratg=F e n.¢
e BN Dollars and . &2 e ze. /4, Sra Z Cents, directed to any

Constable of sald County; which attachment has been retur ned 1/ /% bk 7/17 Al
a Constable of said County, executed according to Jaw; and that said cause has been continued for trial
until the.......... SRRV Ll ..day of <. /KMM«[@ A.D, 1849, a ... Oclock, ‘D M.
Now, un1e=s you, the said.... COTL.. B LT €2z ]l At (/ el bttt
shall be and appear before thesaid Justice at his office in Sourn Grcaco, on the day’last aforesaid, and
plead to the said action, judgment by default will he rendered against you, in favor of the said Plaintiff
and the property attached will be sold to satisfy the same, with costs.

Dated this odede K Ay of Lotabcr/zA D, 158

/7 G

JUSTICE OF #s Peace.
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