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State of IWinois, } Iu Third Grand BDivision,
SUPREME COURT, ) XPRIL TERM, X. D. 1862.

SABIN D. PUTERBAUGH
. 2 vS8.
URI WINCHESTER.

APPEAL FROM TAZEWELL. '

Abstract and Brief.
ABSTRACT.

This was an action of assumpsit, brought by Winchester against Puter-
baugh, and tried before Harriott, judge, and a jury, at the June term, 1861,
Tazewell circuit court.

The declaration was in assumpsit, and contained the usual common
counts, and three special counts.

The first special count is as follows :

And that whereas, heretofore, to-wit, on or about the:7th day of April,
A. D., 1859, to-wit, at said. Tazewell county, said plaintiff and defendant
made a contract of bargain and sale, by which said defendant contracted to
sell and deliver to said plaintiff, then and there, six certain mules, for the
sum of three hundred dollars, to be then and there paid by the plaintiff;

- and accordingly said plaintiff did then and there pay to the defendant the

=1

Bill of Excep-
tions,

11

12

said sum of three hundred dollars for the said six mules, and the defendant
delivered to the plaintiff five of the said mules, but wholly neglected and
refused, and still does neglect and refuse, to deliver the other of said mules;
and plaintiff avers that the said mule so not delivered was worth the sum
of two hundred dollars, whereby the said defendant became indebted to the
plaintiff in the said sum of two hundred dollars, to-wit, at said Tazewell
county.

The second spe¢ial count is substantially like the first, and only alleges,
in addition, that defendant did not have or own, and was not possessed of
said six mules, but only of five of them.

The third special count was substantially like the second special count.

The general issue and several special pleas were filed, but as no question

* arises upon them, they are not necessary to he set out.

The following was the bill of exceptions:

Be it remembered, that at the trial of this cause, the plaintiff offered in
evidence the following bill and receipt:

Pexv, April 7, 1859.
Uri Winchester bo’t of S. D. Puterbaugh,
Six mules, - $300.

Rec'd payment, by J. Wagenseller’s draft on B. S. Prettyman, for that
amount. S. D. PUTERBAUGH.
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Plaintiff offered James Milner, who testified that he knew the mules in
question; they were sold under several executions in Mason county; one
in favor of witness, and two in favor of defendant’s clients. T. C. Reeves
and witness had claim on mules for expenses. Defendant sold the mules
and kept the money. The mules were brought to Pekin and put in lot
belonging to T. C. Reeves. They were taken to a stock pasture. The
mules afterwards broke out of pasture, and got away. Part of the mules
were afterwards got back. Defendant told witness that he had sold
them to plaintiff. Witness heard that one of the mules had been taken
away by a man named Weed. The mule taken away was worth $125.
Was the best mule in the lot of six. Four of the mules were small. The
mule was taken away about the time of sale. Defendant said to witness
that he intended to sue Weed for taking the mule. Don’t know whether
he said he would sue him for himself, or as attorney for plaintiff. Knows
of Winchester looking for the mule after he had bought them.

Thomas C. Reeves testified, he knew the mules in question; they were
brought to Pekin and put in witness’ lot. They were afterwards taken
to a pasture on a farm. The mule in question was worth about $125.
Heard defendant say he had sold the mules to plaintiff for $300. That
plaintiff was to get the mules up. Ie sold the mules at the low price to
get rid of the trouble. Ieard defendant say he would sue Weed for taking
mule away. Witness went with Winchester after he had bought the mules
in question. Witness had a writ to serve on Weed favor of defendant
in trover. It is admitted that defendant sued Weed in trover, but did not
get service.

John L. Devore testified for plaintiff, that he knew the mules in ques-
tion. Was employed by the defendant to go after the mules. Witness
got five of them, but could not get the mule in question. It had been
taken away by a man named Weed, as witness was told. The five mules
that [ got were kept at my stable for about three weeks afterwards, defend-
ant paving me for keeping the same. Defendant sold the mules to plain-
tiff, who took them away. Don't know when mule was taken by Weed.

B. S. Prettyman testified for plaintiff, and testified that he had several
mules; they were brought to Pekin same time with mules in question;
they were together, and all got out at the same time. Witness sold his
mules to Weed, and gave an order to him for same. He went after the
mules, and took the mule in question, and took it to Missouri and sold it.
Witness had conversation with defendant. He spoke of suing Weed for
mule, and got me to try and get pay for same. Thinks he offered witness
one-third or one-fourth for his services. Since the commencement of this
suit, had a conversation with defendant, and made out a bill for the mule in
favor of defendant »s. Weed, and got defendant to sign order in favor of
Charles Bacon for same. Defendant said when he signed the order, that
he did not claim the mule, as it belonged to Winchester. Defendant asked
witness to buy Winchester’s claim; said he could get it for about $50.

This was all the evidence in the case. The court, at the instance of the
plaintiff, gave the following instructions, to which defendant then and there
excepted.

1. If the jury believe from the evidence, that the defendant sold six
mules to the plaintiff, the fact of selling the same was an implied guarantee
on the part of the defendant that he had a good title to the same, and a
good right to sell and deliver them.

3. It makes no difference in law what price Winchester gave for the
mules, if the jury believe from the evidence, that Puterbaugh sold the
same to the plaintiff and agreed to deliver, and did not, or could not deliver
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the same to the plaintiff’ according to the contract, they will find for the
plaintiff, so much as mule not delivered was reasonably worth.

The court instructs the jury at the instance of the defendant as follows:

1. The court instructs the jury, that if they believe from the evidence,
that Puterbaugh, at the time of the sale of the mules in question, did not
have possession of the mule in question, then, unless the jury further
believe from the evidence that Puterbaugh agreed to deliver the possession
of the mule to the plaintift, they will find for the defendant.

2. The court instructs the jury, that the plaintiff cannot recover under
the pleadings in this cause, unless he has proved an agreement to deliver

the six mules in question, and a refusal on the part of the defendant to
deliver. :

3. If the jury believe from the evidence, that Winchester was to run the
risk of getting the mule in question, they will find for defendant.

The court refused the following instruction, which was asked by defend-
ant; to which defendant then and there excepted:

4. If the jury believe from the evidence, that at the time of the sale of
the mule in question to Winchester by Puterbaugh, the mule was in adverse
possession of another person claiming it, adversely to Puterbaugh, then the
plaintiff cannot recover for the failure or refusal to deliver the mule.

Thereupon, the jury found for Winchester $125 50, and judgment was
entered upon the verdict. Whereupon Puterbaugh moved for a new ftrial,
on the following grounds :

Ist. The verdict of the jury was contrary to law, and the instructions of
the court.

2d. The damages were excessive.
3d. The court gave improper instructions on the part of plaintiff.
4th. The court refused proper instructions on the part of defendant.

The court overruled said motion, to which defendant then and there
excepted, and prayed an appeal, which was allowed.

Errors assigned :

1st. The court erred in giving the instructions marked 1 and 3 on the
part of the plaintiff below.

2ad. Court erred in not giving the 4th instruction for defendant below.

3d. The court erred in refusing to grant a new trial.

Brief for Appellant.

The sale being absolute and the price paid, and Puterbaugh having done .
all he agreed to do, the property in the mules and the risk passed to Win-
chester; for the witness Reeves states that Winchester was to get the
mules up. When a specific chattel is sold and the price paid, the property
rests in the vendee, and is at his risk without delivery. Chitty on Con-
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tracts, 394; Hilliard on Sales, 7; Lausing vs. Turner, 2 Johns. Rep., 13;
Noy's Maxims, 88. The contract was complete, and if the sixth mule was
lost, strayed, or wrongfully taken away by a wrong-doer after the sale, it
was the loss of Winchester, and not of Puterbaugh. 2 Blackstone Com., 448.

And if, on the other hand, Puterbaugh was not in possession of the sixth
mule, and had no title, the law would not imply a warranty. 1 Parsons on
Contracts, 457, 458; Hilliard on Sales, 292, and note.

The evidence strongly tends to show that Puterbaugh had title to the
mule, and that Weed was a mere wrong-doer; and if such was the case,
and Weed took the mule after the sale, the loss would fall upon Winchester.

If. however, the mule, at the time of sule, was in the adverse possession
of Weed, then the contract of sale was void, and Winchester could not
recover for the failure of Puterbaugh to deliver the mule. The 4th instrue-
tion asked by Puterbaugh should therefore have been given.

Winchester might, if Puterbaugh sold him a mule in the adverse posses-
sion of another, recover the money paid as on a failure of consideration, but
that is a very different matter from recovering the value of the mule.

It was a question of fact for the jury, whether Winchester was to run
the risk of getting the mules up, and whether Weed ook the mule before.
or after the sale; and the case should have been left to the jury in that
way. The instructions given by the court for Winchester were therefore -
wrong, and the judgment should he reversed.

ROBERTS & IRELAND,
Altorneys for Appellees.
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State of FMinois } n Thivd Gramd Division,
SUPREME GOURT, APRIL TERM, A. D, 1862,

SABIN D. PUTIERBAUGH

s,
URI WINCHESTER.

ERROR TO TAZIKWELL.

Brief and Argument of Defendant.

In this case, the plaintiff' in error sold the mule in controversy and got
his pay, and he there impliedly warranted his title to it. Sec. 2 Blackstone,
451; Chitty’s Cont., 390; 6 Johns., llennover vs. Venoy, page 8; Sweet
vs. Colgot, 20 Johns., page 204; Raw »s. Barlee, 3 Cowan, 280.

A warrantee of title will be presumed, whether the goods sold be at the
time of the sale, in the possession of vendor or a third person, unless the
contrary be expressed. Story on Contracts, sec. 833. Morley vs. Atten-
borough, 18 L. J. Exch., 148; Chitty’s Cont., 390.

All of the mules being purchased in a lot for $300, the defendant had a
right to prove what the one not obtained was then reasonably worth, and
that is what the law presumes to be the amount he paid for it, and- that
is to regulate his right in amount to recover against plaintiff, who got the
money, and should respond in this form of action.

The 4th instruction of plaintiff should not have been given, because
defendant had a right to recover back his money in any event, and the
proof showed the reasonable price probably paid for him; and therefore, in
any point of view, the instruction, being calculated to mislead the jury, was
properly refused.

" The right to recover the money paid for the mule in this form of action
is-admitted by the plaintiff, and the only objection is as to the form and
amount. The evidence shows the amount to be probably correct, and there
is no question but taking all of the case, evidence, instructions and verdict,
that substantial justice has been done, and the verdict should not therefore
be disturbed, or the judgment effected here. And the evidence also shows
that Puterbaugh is now pursuing Weed with a process to recover the
value of the mule in question. See record, pages 12 and 13, evidence of
Reeves and Milner and Prettyman. The judgment, therefore, should be
affirmed. B. 8. PRETTYMAN,

For Dcfendunt tn Error.
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State of IWinois, } Ju Thivd Grand Division,
SUPREME COURT, J XPRIL TERM, X. D.1862.

SABIN D. PUTERBAUGH

vs. iEe
URI WINCH'ESTER."

APPEAL FROM TAZEWELL.

A bstract and Brief.
ABSTRACT.

This was an action of assumpsit, brought by Winchester against Puter-
baugh, and tried before Harriott, judge, and a jury, at the June term, 1861,
Tazewell circuit court.

The declaration was in assumpsit, and contained the usual common
counts, and three special counts.

The first special count is as follows :

And that whereas, heretofore, to-wit, on or about the 7th day of April,
A. D., 1859, to-wit, at said Tazewell county, said plaintiff and defendant
made a contract of bargain and sale, by which said defendant contracted to
sell and deliver to said plaintiff, then and there, six certain mules, for the
sum of three hundred dollars, to be then and there paid by the plaintiff;
and accordingly said plaintiff did then..and there pay to the defendant the
said sum of three hundred dollars for the said six mules, and the defendant
delivered to the plaintiff five of the.said mules, but wholly neglected and
refused, and still does neglect and refuse, to deliver the other of said mules;
and plaintiff avers that the said mule so not delivered was worth the sum
of two hundred dollars, whereby the said defendant became indebted to the
plaintiff in the said sum of two hundred dollars, to-wit, at said Tazewell _
county.

The second special count is substantially like the first, and only alleges,
in addition, that defendant did not have or own, and was not possessed of
said six mules, but only of five of them.

The third special count was substantially like the second special count.

The general issue and several special pleas were filed, but as no question
arises upon them, they are not necessary to be set out.

The following was the bill of exceptions:

Be it remembered, that at the trial of this cause, the plaintiff offered in
evidence the following bill and receipt:

Perm, April 7, 18569,
Uri Winchester bo’t of S. D. Puterbaugh,
Six mules, $300,

Rec’d payment, by J. Wagenseller'’s draft on B. S. Prettyman, for that
amount. S. D. PUTERBAUGH.
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Plaintiff offered James Milner, who testified that he knew the mules in
question; they were sold under several executions in Mason county; one
in favor of witness, and two in favor of defendant’s clients. T. C. Reeves
and witness had claim on mules for expenses. Defendant sold the mules
and kept the money. The mules were brought to Pekin and put in lot
belonging to T. C. Reeves. They were taken to a stock pasture. The
mules afterwards broke out of pasture, and got away. Part of the mules
were afterwards got back. Defendant told witness that he had sold
them to plaintiff. Witness heard that one of the mules had been taken
away by a man named Weed. The mule taken away was worth $125.
Was the best mule in the lot of six. Four of the mules were small. The
mule was taken away about the time of sale. Defendant said to witness
that he intended to sue Weed for taking the mule. Don’t know whether
he said he would sue him for himself, or as attorney for plaintiff. Knows
of Winchester looking for the mule after he had bought them.

Thomas C. Reeves testified, he knew the mules in question; they were
brought to Pekin and put in witness’ lot. They were afterwards taken
to a pasture on a farm. The mule in question. was worth about $125.
Heard defendant say he had sold the mules to plaintiff for $300. That
plaintiff was to get the mules up. He sold the mules at the low price to
get rid of the trouble. Heard defendant say he would sue Weed for taking
mule away. Witness went with Winchester after he had bought the mules
in question. Witness had a writ to serve on Weed favor of defendant
in trover. It is admitted that defendant sued Weed in trover, but did not
get service. '

John L. Devore testified for plaintiff, that he knew the mules in ques-
tion. Was employed by the defendant to go after the mules. Witness
got five of them, but could not get the mule in question. It had been
taken away by a man named Weed, as witness was told. The five mules
that [ got were kept at my stable for about three weeks afterwards, defend-
ant paving me for keeping the same. Defendant sold the mules to plain-
tiff, who took them away. Don’t know when mule was taken by Weed.

B. S. Prettyman testified for plaintiff, and testified that he had several
mules ; they were brought to Pekin same time with mules in question;
they were together, and all got out at the same time. Witness sold his
mules to Weed, and gave an order to him for same. He went after the
mules, and took the mule in question, and took it to Missouri and sold it.
Wiiness had conversation with defendant. He spoke of suing Weed for
mule, and got me to try and get pay for same. Thinks he offered witness
one-third or one-fourth for his services. Since the commencement of this
suit, had a conversation with defendant, and made out a bill for the mule in
favor of defendant »s. Weed, and got defendant to sign order in favor of
Charles Bacon for same. Defendant said when he signed the order, that
he did not claim the mule, as it belonged to Winchester. Defendant asked
witness to buy Winchester’s claim; said he could get it for about $50.

This was all the evidence in the case. The court, at the instance of the
plaintiff, gave the following instructions, to which defendant then and there
excepted. :

1. If the jury believe from the evidence, that the defendant sold six
mules to the plaintiff, the fact of selling the same was an implied guarantee
on the part of the defendant that he had a good title to the same, and a
good right to sell and deliver them.

3. It makes no difference in law what price Winchester gave for the
mules, if the jury believe from the evidence, that Puterbaugh sold the
same to the plaintiff and agreed to deliver, and did not, or could not deliver
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the same to the plaintilt’ according to the contract, they will find for the
plaintiff, so much as mule not delivered was reasonably worth.

The court instructs the jury at the instance of -the defendant as follows:

1. The court instructs the jury, that if they believe from the evidence,
that Puterbaugh, at the time of the sale of the mules in question, did not
have possession of the mule in question, then, unless the jury further
believe from the evidence that Puterbaugh agreed to deliver the possession

* of the mule to the plaintiff, they will find for the defendant.

9. The court instructs the jury, that the plaintiff cannot recover under
the pleadings in this cause, unless he has proved an agreement to deliver

the six mules in question, and a refusal on the part of the defendant to
deliver.

3. If the jury believe from the evidence, that Winchester was to run the
risk of getting the mule in question, they will find for defendant.

- The court refused the following instruction, which was asked by defend-
ant; to which defendant then and there excepted:

4. If the jury believe from the evidence, that at the time of the sale of
the mule in question to Winchester by Puterbaugh, the mule was in adverse
possession of another person claiming it, adversely to Puterbaugh, then the
plaintiff cannot recover for the failure or refusal to deliver the mule.

Thereupon, the jury found for Winchester $125 50, and judgment was
entered upon the verdict. Whereupon Puterbaugh moved for a new trial,
on the following grounds :

1st. The verdict of the jury was contrary to law, and the instructions of
the court.

2d. The damages were excessive.
3d. The court gave improper instructions on the part of plaintiff.
4th. The court refused proper instructions on the part of defendant.

The court overruled said motion, to which- defendant then and there
excepted, and prayed an appeal, which was allowed.

Errors assigned :

1st. The court erred in giving the instructions marked 1 and 3 on the
part of the plaintiff’ below.

9d. Court erred in not giving the 4th instruction for defendant below.

3d. The court erred in refusing to grant a new trial.

Brief for Appellant.

The sale being absolute and the price paid, and Puterbaugh having done
all he agreed to do, the property in the mules and the risk passed to Win-
chester; for the witness Reeves states that Winchester was to get the
mules up, When a specific chattel is sold and the price paid, the property
rests in the vendee, and is at his risk without delivery. Chitty on Con-



tracts, 3945 Hilliard on Sales, 73 Lansing s Turner, 2 Johus. Rep., 13;
Nov's Maxims, 88. The contract was complete. and if the sixth mule was
lost. strayed, or wrongfully taken away by a wrongdoer after the sale, it
was the loss of Winchester, and not of Puterbaugh. 2 Blackstone Com., 448.

Aud if, on the other hand, Puterbaugh was not in possession of the sixth
mule. and had no title, the law would not imply & wivranty. 1 Parsons on
Contracts, 457, 458; Hilliard on Sales, 292, and note.

The evidence strongly tends to show that Puterbaugh had title to the
mule. and that Weed was a mere wrong-doer; and if such was the case,
and Weed took the mule after the sale, the loss would fall upon Winchester.

If, however, the mule, at the time of sale, was in the adverse possession
of Weed, then the contract of sale was void, and Winchester could not
recover for the failure of Puterbaugh to deliver the mule. The 4th instrue-
tion asked by Puterbaugh should therefore have been given,

Winchester might, if Puterbaugh sold him a mule in the adverse posses-
sion of another, recover the money paid as on a failure of consideration, but
that is a very different matter from recovering the value of the mule.

It was a question of fact for the jury, whether Winchester was to run
the risk of getting the mules up, and whether Weed took the mule before
or after the sale; and the case should have been left to the jury in that
way. The instructions given by the court for Winchester were therefore
wrong, and the judgment should be reversed.

ROBERTS & IRELAND,
Altorneys for Appellees.
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State of  YWinois, } I Third Grimd Bivision,
SUPREME COURT, ). XPRIL TERM, X. D. 1862,

... SABIN D. PUTERBAUGH

vSs.
URI WINCHESTER.

A bstract and Brief.
ABSTRACT.

This was an action of assumpsit, brought by Winchester against Puter-

baugh, and tried before Harriott, judge, and a jury, at the June term, 1861,
Tazewell circuit court.

The declaration was in assumpsit, and contained the usual common
counts, and three special counts:

- The first special count is as follows :

And that whereas, heretofore, to-wit, on or about the 7th day of April,
A. D., 1859, to-wit, at said Tazewell county, said plaintiff and defendant
made a contract of bargain and sale, by which said defendant contracted to
sell:and deliver to said plaintiff, then and there, six certain mules, for the
sum of three hundred dollars, to be then and there paid by the plaintiff;
and accordingly said plaintiff: did.then and there pay to the defendant the
said sum of three hundred dollars for the said six mules, and the defendant
delivered to the plaintiff five of the-said mules, but wholly neglected and
refused, and still does neglect and refuse, to deliver the other of said mules;
and plaintiff avers that' the said mule so not delivered was worth the sum
of two hundred dollars, whereby the said defendant became indebted to the
plaintiff in the said sum of two hundred dollars, to-wit, at said Tazewell
county.

The second special count is substantially like the first, and only alleges,
in addition, that defendant did not have or own, and was not possessed of
said six mules, but only of five of them.

The third special count was substantially like the second special ‘count.™

The general issue and several special pleas were filed, but as no question
arises upon them, they are not necessary to be set out.

The following was the bill of exceptions:

Be it remembered, that at the trial of this cause, the plaintiff offered in
evidence the following bill and receipt : !

PekiN, April 7, 1859.
Uri Winchester bo’t of S. D. Puterbaugh,
Six mules, $300.

Rec’d payment, by J. Wagenseller’s draft on B. S. Prettyman, for that
amount. S. D. PUTERBAUGH.
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Plaintiff offered Janes Milner, who testified that he knew the mules in
question; they were sold under several executions in Mason county; one
in favor of witness, and two in favor of defendant’s clients. T. C. Reeves
and witness had claim on mules for expenses. Defendant sold the mules
and kept the money.” The mules were brought to Pekin and put in lot
belonging to T. C. Reeves. They were taken to a stock pasture. The
mules afterwards broke out of pasture, and got away. Part of the mules
were afterwards got back. Defendant told witness that he had sold
them to plaintiff. Witness heard that one of the mules had been taken
away by a man named Weed. The mule taken away was worth' $125.
Was the best mule in the lot of six. TFour of the mules were small. The
mule was taken away about the time of sale. Defendant said to witness
that he intended to sue Weed for taking the mule. Don’t know whether
he said he would sue him for himself, or as attorney for plaintiff. Knows
of Winchester looking for the mule after he had bought them.

Thomas C. Reeves testified, he knew the mules in question; they were
brought to Pekin and put in witness’ lot. They were afterwards taken
to a pasture on a farm. The mule in question was worth about $125.
Heard defendant say he had sold the mules to plaintiff for $300. That
plaintiff was to get the mules up. He sold the mules at the low price to
get rid of the trouble. Heard defendant say he would sue Weed for taking
mule away. Witness went with Winchester after he had bought the mules
in question. Witness had a writ to serve on Weed favor of defendant
in trover. It is admitted that defendant sued Weed in trover, but did not
get service.

John L. Devore testified for plaintiff, that he knew the mules in ques-
tion. Was cmployed by the defendant to go after the mules. Witness
got five of them, but could not get the mule in question. It had been
taken away by a man named Weed, as witness was told. The five mules
that I got were kept at my stable for about three weeks afterwards, defend-
ant paying me for keeping the same. Defendant sold the mules to plain-
tiff, who took them away. Don’t know when mule was taken by Weed.

B. S. Prettyman testified for plaintiff, and testified that he had several
mules; they were brought to Pekin same time with mules in question;
they were together, and all got out at the same time. Witness sold his
mules to Weed, and gave an order to him for same. Ie went after the
mules, and took the mule in question, and took it to Missouri and sold it.
Witness had conversation with defendant. He spoke of suing Weed for
mule, and got me to try and get pay for same. Thinks he offered witness
one-third or one-fourth for his services. Since the commencement of this
suit, had a conversation with defendant, and made out a hill for the mule in

favor of defendant #s. Weed, and got defendant to sign order in favor of

Charles Bacon for same. Defendant said when he signed the order, that
he did not claim the mule, as it belonged to Winchester. Defendant asked
witness to buy Winchester’s claim; said he could'get it for about $50.

This was all the evidence in the case. The court, at the instance of the
plaintiff, gave the following instructions, to which defendant then and there
excepted.

1. If the jury believe from the evidence, that the defendant sold six

~ mules to the plaintiff, the fact of selling the same was an implied guarantee

on the part of the defendant that he had a good title to the same, and a
good right to sell and deliver them.

-3. It makes no difference in law what price Winchester gave for the
mules, if the jury believe from the evidence, that Puterbaugh sold the
same to the plaintiff and agreed to deliver, and did not, or could not deliver
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the same to the plaintilf according to the contract, they will find for the
plaintiff, so much as mule not delivered was reasonably worth.

The court instructs the jury at the instance of the defendant as follows:

1. The court instructs the jury, that if they believe from the evidence,
that Puterbaugh, at the time of the sale of the mules in question, did not
have possession of the mule in question, then, unless the jury further
helieve from the evidence that Puterbaugh agreed to deliver the possession
of the mule to the plaintiff, they will find for the defendant.

2. The cowrt instructs the jury, that the plaintiff cannot recover under
the pleadings in this cause, unless he has proved an agreement to deliver
the six mules in question, and a refusal on the part of the defendant to
deliver.

3. If the jury believe from the evidence, that Winchester was to run the
risk of getting the mule in question, they will find for defendant.

The court refused the following instruction, which was asked by defend-
ant; to which defendant then and there excepted:

4. If the jury believe from the evidence, that at the time of the sale of
the mule in question to Winchester by Puterbaugh, the mule was in adverse
possession of another person claiming it, adversely to Puterbaugh, then the
plaintiff cannot recover for the failure or refusal to deliver the mule.

Thereupon, the jury found for Winchester $125 50, and judgment was
entered upon the verdict. Whereupon Puterbaugh moved for a new trial,
on the following grounds : s

1st. The verdict of the jury was contrary to law, and the instructions of
the court.

2d. The damages were excessive.
3d. The court gave improper instructions on the part of plaintiff.
4th. The court refused proper instructions on the part of defendant.

~ The court overruled said motion, to which defendant then and there
excepted, and prayed an appeal, which was allowed.

Errors assigned :

1st. The court erred in giving the instructions marked 1 and 3 on the
part of the plaintiff below.

2ad. Court erred in not giving the 4th instruction for defendant helow,

3d. The court erred in refusing to grant a new trial.

Brief for Appellant.

The sale being absolute and the price paid, and Puterbaugh having done
all he agreed to do, the property in the mules and the risk passed to Win-
chester; for the witness Reeves states that Winchester was to get the
mules up. When a specific chattel is sold and the price paid, the property
rests in the vendee, and is at his risk without delivery. Chitty on Con-
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tracts, 394; Hilliard on Sales. 75 Lansing vs. Turner, 2 Johus. Rep., 13;
Noy’s Maxims, 88. The contract was complete, and if the sixth mule was
lost, strayed; or wrongfully taken away by a wrong-doer after the sale, it
was the loss of Winchester, and not of Puterbangh. 2 Blackstone Com., 448.

And if, on the other hand, Puterbaugh was not in possession of the sixth
mule, and had no title, the law would not imply a warranty. 1 Parsons on
Contracts, 457, 458; Hilliard on Sales, 292, and note. -

The evidence strongly tends to show that Puterbaugh had title to the
mule, and that Weed was a mere wrong-doer; and if such was the case,
and Weed took the mule after the sale, the loss would fall upon Winchester.

If, however, the mule, at the time of sale, was in the adverse possession
of Weed, then the contract of sale was void, and Winchester could not
recover for the failure of Puterbaugh to deliver the mule. The 4th instruc-
tion asked by Puterbaugh should therefore have been given. 3

Winchester might, if Puterbaugh sold him a mule in the adverse posses-
sion of another, recover the money paid as on a failure of consideration, but
that is a very different matter from recovering the value of the mule.

It was a question of fact for the jury, whether Winchester was to ran
the risk of getting the mules up, and whether Weed fook the mule before
or after the sale; and the case should have been left to the jury in that
way. The instructions given by the court for Winchester were therefore
wrong, and the judgment should be reversed.

ROBERTS & IRELAND,
Attorneys jor Appellees.
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State of  IWinois, } g Thivd Gramd Divigion,
SUPREME COURT, ) XPRIL TERM, %. D. 1862,

SABIN D. PUTERBAUGH

2 vSs.
URI WINCHESTER.

APPEAL FROM TAZEWELL.

A bstract and Brief.
ABSTRACT.

This was an action of assumpsit, brought by Winchester against Puter-
baugh, and tried before Harriott, judge, and a jury, at the June term, 1861,
Tazewell circuit court.

The declaration was in assumpsit, and contained the usual common
counts, and three special counts.

The first special count is as follows :

And that whereas, heretofore, to-wit, on or abeut the 7th day of April,
A. D., 1859, to-wit, at said Tazewell county, said plaintiff and defendant
made a contract of bargain and sale, by which said defendant contracted to
sell and deliver to said plaintiff, then and there, six certain mules, for the
sum of three hundred dollars, to be then and there paid by the plaintiff;
and accordingly said plaintiff did then and there pay to the defendant the
said sum of three hundred dollars for the said six mules, and the defendant
delivered to the plaintiff five of the said mules, but wholly neglected and
refused, and still does neglect and refuse, to deliver the other of said mules;
and plaintiff avers that the said mule so not delivered was worth the sum
of two hundred dollars, whereby the said defendant became indebted to the
plaintiff in the said sum of two hundred dollars, to-wit, at said Tazewell
county.

The second special count is substantially like the first, and only alleges,
in addition, that defendant did not have or own, and was not possessed of
said six mules, but only of five of them.

The third special count was substantially like the second special count.

The general issue and several special pleas were filed, but as no question
arises upon them, they are not necesary to be set out.

The following was the bill of exceptions:

Be it remembered, that at the trial of this cause, the plaintiff offered in
evidence the following bill and receipt :

PeriN, April 7, 1859.

$300.

Rec’'d payment, by J. Wagenseller’s draft on B. S. Prettyman, for that
amount. S. D. PUTERBAUGH.

Uri Winchester bo’t of S. D. Puterbaugh,
Six mules, :
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Plaintiff offered James Milner, who testified that he knew the mules in
question ; they were sold under several executions in Mason county; one
in favor of witness, and two in favor of defendant’s clients. T. C. Reeves
and witness had claim on mules for expenses. Defendant sold the mules
and kept the money. The mules were brought to Pekin and put in lot
belonging to T. C. Reeves. They were taken to a stock pasture. The
mules afterwards broke out of pasture, and got away. Part of the mules
were afterwards got back. Defendant told witness that he had sold
them to plaintiff. Witness heard that one of the mules had heen taken
away by a man named Weed. The mule taken away was worth $125.
Was the best mule in the lot of six. Four of the mules were small. The
mule was taken away about the time of sale. Defendant said to witness
that he intended to sue Weed for taking the mule. Don’t know whether
he said he would sue him for himself, or as attorney for plaintiff. Knows
of Winchester looking for the mule after he had bought them.

Thomas C. Reeves testified, he knew the mules in question; they were
brought to Pekin and put in witness’ lot. They were afterwards taken
to a pasture on a farm. The mule in question was worth about $125.
Heard defendant say he had sold the mules to plaintiff for $300. That
plaintiff was to get the mules up. Ie sold the mules at the low price to
get rid of the trouble. Heard defendant say he would sue Weed for taking
mule away. Witness went with Winchester after he had bought the mules
in question. Witness had a writ to serve on Weed favor of defendant
in trover. It is admitted that defendant sued Weed in trover, hut did not
get service.

John L. Devore testified for plaintiff, that he knew the mules in ques-
tion. Was employed by the defendant to go after the mules. Witness
got five of them, but could not get the mule in question. It had been
taken away by a man named Weed, as witness was told. The five mules
that [ got were kept at my stable for about three weeks afterwards, defend-
ant paving me for keeping the same. Defendant sold the mules to plain-
tiff, who took them away. Don’t know when mule was taken by Weed.

B. S. Prettyman testified for plaintiff, and testified that he had several
mules; they were brought to Pekin same time with mules in question;
they were together, and all got out at the same time. Witness sold his
mules to Weed, and gave an order to him for same. Te went after the
mules, and took the mule in question, and took it to Missouri and sold it.
Witness had conversation with defendant. He spoke of suing Weed for
mule, and got me to try and get pay for same. Thinks he offered witness
one-third or one-fourth for his services. Since the commencement of this
suit, had a conversation with defendant, and made out a hill for the mule in
favor of defendant 5. Weed, and got defendant to sign order in favor of
Charles Bacon for same. Defendant said when he signed the order, that
he did not claim the mule, as it belonged to Winchester. Defendant asked
witness to buy Winchester’s claim; said he could get it for about $50.

This was all the evidence in the case. The court, at the instance of the
plaintiff, gave the following instructions, to which defendant then and there
excepted.

1. If the jury believe from the evidence, that the defendant sold six
mules to the plaintiff, the fact of selling the same was an implied guarantee
on the part of the defendant that he had a good title to the same, and a
good right to sell and deliver them.

3. It makes no difference in law what price Winchester gave for the
mules, if the jury believe from the evidence, that Puterbaugh sold the
same to the plaintiff and agreed to deliver, and did not, or could not deliver
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the same to the plaintiff according to the contract, they will find for the
plaintiff, so much as mule not delivered was reasonably worth.

The court instructs the jury at the instance of the defendant as follows:

1. The court instructs the jury, that if they believe from the evidence,
that Puterbaugh, at the time of the sale of the mules in question, did not
have possession of the mule in question, then, unless the jury further
believe from the evidence that Puterbaugh agreed to deliver the possession
of the mule to the plaintiff, they will find for the defendant. :

2. The court instructs the jury, that the plaintiff cannot recover under
the pleadings in this cause, unless he has proved an agreement to deliver
the six mules in question, and a refusal on the part of the defendant to
deliver.

3. If the jury believe from the evidence, that Winchester was to run the
risk of getting the mule in question, they will find for defendant.

The court refused the following instruction, which was asked by defend-
ant; to which defendant then and there excepted:

4. If the jury believe from the evidence, that at the time of the sale of
the mule in question to Winchester by Puterbaugh, the mule was in adverse
possession of another person claiming it, adversely to Puterbaugh, then the
plaintiff’ cannot recover for the failure or refusal to deliver the mule.

Thereupon, the jury found for Winchester $125 50, and judgment was
entered upon the verdict. Whereupon Puterbaugh moved for a new trial,
on the following grounds :

Ist. The verdict of the jury was contrary to law, and the instructions of
the court.

2d. The damages were excessive.
3d. The court gave improper instructions on the part of plaintiff.
4th. The court refused proper instructions on the part of defendant.

The court overruled said motion, to which defendant then and there
excepted, and prayed an appeal, which was allowed.

Brrors assigned :

Ist. The court erred in giving the instructions'marked 1 and 3 on the
part of the plaintiff below.

2d. Court erred in not giving the 4th instruction for defendant below.

3d. The court erred in refusing to grant a new trial.

Brief for A ppellant.

The sale being absolute and the price paid, and Puterbaugh having done
all he agreed to do, the property in the mules and the risk passed to Win-
chester; for the witness Reeves states that Winchester was to get the
mules up. When a specific chattel is sold and the price paid, the property
rests in the vendee, and is at his risk without delivery. Chitty on Con-
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tracts, 394; Ililliard on Sales, 7; Lausing vs. Turner, 2 Johus. Rep., 13;
Noy’s Maxims, 88. The contract was complete, and if the sixth mule was
lost, strayed, or wrongfully taken away by a wrong-doer after the sale, it -
was the loss of Winchester, and not of Puterbaugh. 2 Blackstone Com., 448.

And if, on the other hand, Puterbaugh was not in possession of the sixth
mule, and had no title, the law would not imply a warranty. 1 Parsons on
Contracts, 457, 458; Hilliard on Sales, 292, and note.

The evidence strongly tends to show that Puterbaugh had fitle to the
mule, and that Weed was a mere wrong-doer; and if such was the case,
and Weed took the mule after the sale, the loss would fall upon Winchester.

If, however, the mule, at the time of sale, was in the adverse possession
of Weed, then the contract of sale was void, and Winchester could not
recover for the failure of Puterbaugh to deliver the mule. The 4th instruc-
tion asked by Puterbaugh should therefore have been given.

Winchester might, if Puterbaugh sold him a mule in the adverse posses-
sion of another, recover the money paid as on a failure of consideration, but
that is a very different matter from recovering the value of the mule. g

It was a question of fact for the jury, whether Winchester was to run
the risk of getting the mules up, and whether Weed took the mule before
or after the sale; and the case should have been left to the jury in that
way. The instructions given by the court for Winchester were therefore
wrong, and the judgment should be reversed.

ROBERTS & IRELAND,
- Attorneys jor Appellees.
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State of JMiwnis } Hw Thind Grand Division,
SUPREME COUBT, APRIL TERM, A. D. 1862,

SABIN D. PUTERBAUGH

8.
URI WINCHESTER.

ERROR TO TAZEWELL.

f]?)}‘ief' and Argument of Defendant.

In this case, the plaintiff’ in error sold the mule in controyersy and got
his payyand he there impliedly warranted his title'to, it. “'Sec’2 Blackstone,
451 Chitty’s; Cont,, :390; .6, Johns., Ilennover vs: Venoy; page.8; Sweet

vs: Colgot, 20 Johns; page;204; Raw vs. Barlee, 3 ‘Cowan, 280.

. A warrantee, of :t_itl(; will be :[;1"‘&3:‘5111'1{1'3(.1,:'Syhéthpr the goods sold be at the
time of 'the sale,iin the possession. of  vendor or a third person, unless the
contrary -be expressed. ., Story on, Contracts, sec. 833. Morley vs. Atten-

borough, 18 L: J. Exch,, 148; " Chitty’s Cont., 390. -~

All of ‘the :mules. being purchpsed in a lot for $300, the defendant had a
right to prove what the one not obtained was ' then reasonably worth; and
that -is what ithe law presumes to be the amount he paid for it, and that
is. to regulate-his. right inamount to.1ec0ver against plaintiff; whoe got the
inonay, and should respond.in, this furm, of action, ' ‘ ¥

f eI R T

The 4th instruction of pl:xihfiﬁ""g‘hould not have been given, becanse
defendant had a right to recover back his money in any event, and the
proof . showed the reasonable price. probably paid for him; and therefore, in
any point of vigy, the instrpetian, bping, chleulated to mislead the jury, was
properly refuseth ¢+ prieniay s g e o ‘ :

t
' s

Tho right, to rquover {he,money pajid for, ﬂ}p' mule inthis: form of* action
is admitted by the plaintiff, and the ‘only objectiofl is:as to:‘the form and
amount. © The evidepce shows the amount to bq pmbably correct, and there
is Mo questimrb‘ut;‘faking all of ‘the ‘case, evidencs, instructions and verdict,
that substantial justice:has,been done, and the verdict should not ‘therefore

. be: disturbed, or-the judgment effected here; And the evidence also shows
that Puterbaugh is now pursuing Weed with 'n process to recover the
value of the mule in. question, See record, pages 12 and 13, evidence of

‘Reeves and Milner:apd Prettyman, , The judgment,’ therefore, should -be
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State of Fllinois } Fu Thivd Gramd Divisiow,
SUPREME COURT, APRIL TERM, A. D. 1862,

SABIN D. PUTERBAUGH
USs.
URI WINCHESTER.

ERROR TO TAZEWELL.

Brief and Argum—ca—ﬁt of Defendant.

In this case, the plaintiff in error sold the mule in controversy and got
his pay, and he there impliedly warranted his title to it. Sec. 2 Blackstone,
451; Chitty’s Cont., 390; 6 Johns., llennover »s. Venoy, page 8; Sweet
vs. Colgot, 20 Johns., page 204; Raw vs. Barlee, 3 Cowan, 280.

A warrantee of title will be presumed, whether the goods sold be at the
time of the sale, in the possession of vendor or a third person, unless the
contrary be expressed. Story on Contracts, sec. 833. Morley vs, Atten-
borough, 18 L. J. Exch., 148; Chitty’s Cont., 390.

All of the mules being purchased in a lot for $300, the defendant had a
right to prove what the one not obtained was then reasonably worth, and
that is what the law presumes to be the amount he paid for it, and that
is to regulate his right in amount to 1ecover against plaintiff, who got the
money, and should respond in this form of action.

. The 4th instruction of plaintiff should not bave been given, because
defendant. had a right to recover back his money in any event, and the
proof showed the reasonable price probably paid for him; and therefore, in
any point of view, the instruction, being calculuted to mislead the jury, was
properly refused. ‘

The right to recover the money paid for the mule in this form of action
is admitted by the plaintiff, and the only objection is as to the form and
amount. The evidence shows the amount to be probably correct, and there
is no question but taking all of the case, evidence, instructions and verdict,
that substantial justice has been done, and the verdict should not therefore
. be disturbed, or the judgment effected here, And the evidence also shows
that Puterbaugh is now pursuing Weed with a process to recover the
value of the mule in question. See record, pages 12 and 13, evidence of
Reeves and Milner and Prettyman. The judgment, therefore, should be
aftivmed. R. S. PRETTYMAN,

For Defendunt in Ervor.
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State of FWiwois } #n Thivd Grand Division,
SUPREME COURT, APRIL TERM, A. D. 1862,

SABIN D. PUTERBAUGH
US.
URI WINCHESTER.

ERROR TO TAZICWELL.

Brief and Argumeht of Defendant.

In this case, the plaintiff in error sold the mule in controversy and got
his pay, and he there impliedly warranted his title to it. Sec. 2 Blackstone,
451; Chitty’s Cont., 390; 6 Johns., Illennover vs. Venoy, page 8; Sweet
vs. Colgot, 20 Johns., page 204; Raw »s. Barlee, 3 Cowan, 280.

A warrantee of title will be presumed, whether the goods sold be at the
time of the sale, in the possession of vendor or a third person, unless the
contrary be expressed. Story on Contracts, sec. 833. Morley »s. Atten-
borough, 18 L. J. Exch., 148; Chitty’s Cont., 390.

All of the ules being purchased in a lot for $300, the defendant had a
right to prove what the one not obtained was then reasonably worth, and
that is what the law presumes to be the amount he paid for it, and that
is to regulate his right in amount to recover against plaintiff, who got the
money, and should respond in this form of action.

The 4th instruction of plaintiff should not have heen given, because
defendant had a right to recover back his money in any event, and the
proof showed the reasonable price probably paid for him; and therefore, in
any point of view, the instruction, being: calculated to mislead the jury, was
properly refused.

The right to recover the money paid for the mule in this form of action
is admitted by the plaintiff, and the only objection is as to the form and
amount. The evidence shows the amount to be probably correct, and there
is no question but taking all of the case, evidence, instructions and verdict,
that substantial justice has been done, and the verdict should not therefore
‘be disturbed, or the judgment effected here. And the evidence also shows
that Puterbaugh is now pursuing Weed with a process to recover the
value of the mule in question. See record, pages 12 and 13, evidence of
Reeves and Milner and Prettyman. The judgment, therefore, should be
aftirmed. B. S. PRETTYMAN,

{ For Defendunt in. Error.
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State of FMinois } i Thivd Grand Division,
SUPREME COURT, APRIL TERM, A, D. 1862,

SABIN D. PUTERBAUGH

8.
URI WINUCHESTER.

ERROR TO TAZEWELL.

hadic  Brief and Arguﬁiél;c“ of Defendant.

In this case, the plaintiff in error sold the mule in >cont1'0_versy and got
his pay, and he there impliedly warranted his title to it. Sée. 2 Blackstone,
451; Chitty’s Cont., 390; 6 Johns., llennover vs. Venoy, puge 8; Sweet
vs. Colgot, 20 Johns., page 204; Raw vs. Barlee, 3 Cowaii, 280. ‘

A warrantee of title will be presumed, whether the goods sold be at the
time of the sale, in the possession of vendor or a third person, unless the
contrary be expressed. Story on. Contracts, sec. 833. Morley v»s. Atten-
borough, 18 L. J. Exch., 148; Chitty’s Cont., 390.

'All of the mules being purchased in a lot for $300, the defendant had a
right to prove what the one not obtained was then reasonably worth, and
that is what the law presumes to be the amount he paid for it, and that
is to regulate his right in amount to 1ecover against plaintiff, who got the
money, and should respond in this form of action.

The 4th instruction of plaintiff should not have been given, because
defendant had a right to recover back his money in any event, and the
proof showed the reasonable price probably paid for him; and therefore, in
any point of view, the instruction, being caleulated to mislead the jury, Was
properly refused.

The right to recover the money paid for the mule in this form of action
is admitted by the plaintiff, and the only objection is as to the form and
amount. The evidence shows the amount to be probably correct, and there
3s no question but taking all of the case, evidence, instructions and verdict,
that substantial justice has been done, and the verdict should not therefore
be disturbed, or the judgment effected here. And the evidence also shows
that Puterbaugh is now pursuing Weed with a process to recover thd
value of the mule in question. See record, pages 12 and 13, evidence of
Reeves and: Milner and Prettyman. The judgment, therefore, should be
affirmed. ‘ B. S. PRETTYMAN,

: For Defendant: tn Errar.
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State of FMinois } u Thivd Grimd Division,
SUPREME COURT, APRIL TERM, A. D. 1862,

3 SABIN D. PUTERBAUGH

V8.
URI WINCIHESTEL.

 ERROR TO TAZICWELL.

Brief’ e_;_nd Argument of Defendant.

In this case, the plaintiff in error sold the mule in controversy and got
his pay, and he there impliedly warranted his title to it. ~Sec. 2 Blackstone,
451; Chitty’s Cont., 390; 6 Johns., Ilennover vs. Venoy, page 8; Sweet
vs. Colgot, 20 Johns., page 204; Raw vs. Barlee, 3 Cowan, 280,

A warrantee of title will be presumed, whether the goods sold be at the
time of the sale, in the possession of vendor or a third person, unless the
contrary be expressed. Story on Contracts, sec. 833. Morley vs. Atten-
borough, 18 L. J. Exch., 148; Chitty’s Cont., 390.

All of the mules being purchased in a lot for $300, the defendant had a
right to prove wliat the one not obtained was then reasonably worth, and
that is what the law presumes to be the amount he paid for it, and that
is to regulate his right in amount to recover against plaintiff, who got the
_money, and should respond in this form of action.

The 4th instruetion of plaintiff should not have been given, because
defendant had a right to recover back his money in any event, and the
proof showed the reasonable price probably paid for him; and therefore, in
any point of view, the instruction, being calculated to mislead the jury, was
properly: refused. :

The right to recover the money paid for the mule in this form of action
is admitted by 'the plaintiff, and the only objection is as to the form and
amount. The -evidence shows the amount to be probably correct, and there
is no question but taking all of the case, evidence, instructions and verdict,
- that substantial justice has been done, and the verdict should not therefore
be disturbed, or the judgment effected here. And the evidence also shows
that Puterbadih is now pursuing Weed with a process to recover the
value of the!mjule in question. See record, pages 12 and 13, evidence of
Reeves and*Milner and Prettyman. The judgment, therefore, should be
aflirmed. B. S. PRETTYMAN,

, For Defendanl in Error.
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STATE OF ILLINOIS, S M _ . i g
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