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SUPREME COURT,
First Grand Division.

State of IMinois, }SS

}he Peo_ple of the State of Illinois,
To the Sheriff of « Zmrig Zzn . County.
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R¥ax, £ Error to Gallatin.
Vax LANDINGHAM. :

1. The first replication to the &th ples iz had.

1st. DBecause it scek to traverse a negative with a negative. szephen on P. 38T.
1. Chitty's P. 613. | '
2. Because it does not show the facts which are supposed to be wiihin pl’s knowl-
edge to' warrant this suit, and which are not replied specially.
. The 2nd Replication to that plea does not show but that there were debts due the

ﬁ;nk that might have been collected, or thet the whole amount of the stock notes sued
ol were necegsary to be collected. _
The 8rd Rejoinder to this ples, shows that it was not necessary to collect the whole
of thése notes, . Ly o | "
Our practice act allows two Rejoinders by leave of Court, See, 14.
x . . Wu. H. UxpERWoOD, Atty. for Deft. in Error.
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Vs

Ryaxn, g Error to Gallatin.
VAN LANDINGHAM.

1. The first replication to the 8th ples ig bad.

1st.  Because it seek to traverse a negative with a negative. Stephen on P. 887
1. Chitty's P. 615,

2. Because it does not show the facts which are supposed to be thhm plﬁ"’s know1~

edge to Warrant this euit, and which are not replied specially.
2. The 2ced Replication to that plea does not show but that there were debts due the
Bank that might have been collected, or that the whole amount of the stock notes sited

on were necessary to be collected.

The 3rd Rejoinder to this plea, shows that it was not necessary to  collect the whole
of these notes.

O;tr practice act allows two Rejoinders by Ieave of Court, See, 14.

Wu. H. Usperwoon,  Atty. for Deft. in Error.
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Esrnezer Z. Ryan, surviving Assignee of the Bank of Illinois, )
Against

Ovver C. VaxLanpiNnGrAM, EzexieL VANLANDINGHAM, ¢ Appeal from Gallatin,
Evizaseta VaNLANDINGHAM, MARY VaNLANDINGHAM, &
CorpeLia VANLANDINGHAM, heirs of O. C. VANLANDINGHAM, J

This case was brought before this court by the ancestor of Appellees and decided at the November Term,
1855,se¢ /7 & 1llinois R, ZJ5~

In June, 1856, the opinion and judgment of this court was filed in the court below, when the cause was dock-
eted for trial, and continued. In October, the plaintiff filed a second replication to defendants thirtzenth plea, which
was joined by defendants; the plaintiff' also filed a replication to the defendants eighth plea, to which defendan's

filed a demurrer, which was joined by plaintiff and the court took time, &ec., and the cause was continued. In May,
1857, the death of the then defendant was suggested, and an order made requiring the present defendant to be
notified of the pendency of the suit, and to appear and defend, &c.

In June, 1859, the defendants having been notified, appeared to the action, when the plaintiff by leave of the
court withdrew the replication to the eighth plea, and filed a replication as of that term, to which the defendants
filed a demurrer, which was Joined; the defendants by leave of the court liled an additional plea, number twenty,
to which the plaintiff filed a ficst and second replication, to each of which the defendants filed demurrers,
which was joined, and upon the questions of law arising upon the pleadings, the court sustained the demurrer to
the replication to the Sth plea—overruted the demurrer {o the first replication to the 20th plea, (alter which de-
fendants joined issue) and sustained the demurrer to the second replication of said plea.  The plaintiff then, by
leave of the court, filed a second replication to the Sth plea, to which defendants filed o demurrer, which was sus-
tained by the court. The plaintiff then, by leave of the court, amenced the said second replication, to which defen-
a nts demurred, which demurrer was overruled. The defendants then, by leave of the court, filed three rejoinlers
to said amended replicatiexi; the first was joined by the plaintiff, to the seconds and third the plaintiff filed demur-

rers. The court then overruled the demurrers to the second and third rejoinders, and the plaintiff not further an-

swering said rejoinders, Judgment was given against him in bar of the action; from which judgment the plaintith.

prosecutes this appeal. The parties agreed that the record of the cause on the files of this court should be uted
on the hearing of this appeal, and that the record for the Supreme Court in this case, shall only contain the record
of proceedings in the Circuit Court, subsequent to the filing of the judgment of the Supreme Court.

The first replication (filed June, 1859,) to the 8th plea, ta which the demurrer was sustained is as follows:

“The plaintiffsays that true it is, that bath of said promissory notes in the declaration mentioned were executed
by said O. C. Vaxranpixcuam upon his subscription to the capital stock of said Bank, and that said notes were
and are, what are called and denominated “stock notes” of said Bank, vet it isnot true that at the time of the com-
mencement of this suit, there were no debts or causes of action existing against the President, Directors, &c., of

said Bank of Illinois, nor against the assignees thereof, as in said plea is alleaged, and of this he prays an enquiry

by the country.”

The second replication contains the same admission of the first, and avows, “‘that at the time of the commence-
ment of said suit the said assignees were liable to pay to the State of Illinois, Two Hundred and Ninety-Five
Thousand Dollars of State liabilities, for State stock in the said Bank, also the sum of T wenty Thousand Dollars

in «State liabilities, forfeited to the State by reason of the non-payment of said sum of $295,000, and said assignees
were also liable to pay to the holders of the bills and certificates of said Bank, the sum of Thirty Thousand Dol-
lars, remaining unredeemed, and that the interest of the creditors of said Bank required the collection of said stock

notes, all which the plaintiff is ready to verify, &c.”



The second replication ar amended, Cont.ains the same admission with the first, and avers “That at the time
calinies of the commencement of this suit there was due to the State of Illinois, which the said Assignees were required
to pay, the sum of Two Ifundred and Ninety-Five Thousand Dollars of State liabilities; also the sum of Twenty
Thousand Dollars of State liabilities, forfeited to the State by reason of the non-payment of said $295,000, that
there was also outstanding  and unredeemed, the Bills and certificates of said Bank, to the amount of $34,000,
which the said Assignees were bound to redeem, and that the assets of said Bank had been exhausted in paying the 2
liabilities of said Bank by said Assignees except the amount of $100,000, so that the interest of the creditors of
said Lank required the collection of said stock notes,” concluding with a verification.
e anvinrew 23— The demurrer to this replication was overruled, the defendants then filed there rejoinders,
25 €3> ———— The first Traveses the allegations on which issue was made.
=5 The second “d-nies” that all the assets of the Bank except to the amount of $100,000 had been exhausted in
: paying the liabilities of tac Bank by the assignees, as alleged.”
The third admits the allegations in the replecation, and avows, “that at the time of the commencement of
24 this suit there was due to the plaintiff and Arsert C. CALDWELL as such assignees upon stock notes given upon
original subseription to the capital stock of said Bank the sum of $500,000 so that the interest of the creditors of
=aid Bank did not require the collection of the whole amount of said notes sued on herein, and this they are ready
to verily, &e.

240 To cach of these rejoinders the plaintiff filed demurrers, which were overruled.

The 20th plea, filed June, 1359, alleeges “that both of the notes in said declaration ment’oned, were executed

Z?. by the sa’d O. C. Vaxtaxpinian (since deceased) upon his subscription to the capital stock of said Bank of Illi-

nois, and for no other purpose or consideration, and that said notes were, and are, what are called and denomina-
ted “*stock notes™ of said Bank, and this they are ready to verify, &c. il
To this plea the plaintiff’ filed two replications:
25 First; Admitting that said notes were given on the subseription to the capital stock of said Bank, and that
they are stock notes, and averring “tha’ the interest of the creditors of the Bank require the collection of the

whole amount of s1id notes,” with conelusion to the country.

Second; Making the same admissicn as the first, and averring, “that the balance of $295,000 of state stocks
25 in said Bank has not been paid by the Assignees to the State, nor have they paid the State the sum of Twenty
Thousand Dollars in State liabilities, forfeited to the State by reason of the non-payment of said sum of $295,000

as required by law,” with conclusion to the country.

The Errors assigned are :

First; The court erred in sustaining the demurrer to the replication, filed June, 1859, to the eighth plea.
Second; The court erred in sustaining the demurrer to second replication filed to the said eighth plea.

Third; The court erred in overruling the demurrers to the second and third rejoinders to the second replica-

tion, as amended.

Fourth; The twentieth plea contains no defence to the action, and the court erred in not deciding the said

plea insufficient, on the demurrers to the replications to the said plea, and in sustaining the demurrer to the second

replication to said plea.
%., Crz il ZCrre P o Scavra £ ;
e et 7 7 WM. THOMAS, .

4%& f@w&% For Appellant.
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Wn. Taownas for Appellant.

The first replication to the eighth plea contains a direct and positive deaial of truth of thosc avermnts in the
plea, upon which the court decided, that the Plaintiﬂ' should have taken issue, and was therefore a {ull answer to
the plea, /7 St 07 2.5 /oA Tly Tofo fomgar G1 ). Sormdinss by Mivnsicts 20 folooueen Lrorly
) e £83-4.

s The court below; in deciding upon the sufficiency of the replication to the eighth plea, having expressed the
opinion that the plaintiff was bound to aver and prove the existence of the facts upon which the right to coerce
the collection of stock notes depends; the eflort was made to do so, by filing an additional replication, which be-
ing adjudged insufficient, was so amended as to conform to the opinion of that court; and but for sustaining the 20th
plea, and the second and third rejoinders, to the amended replication, the plaintiffcould have successfully proceeded
to the trial of the cause notwithstandiug the erronious ruling in vespect to the first replication.

The decision of the question now presented by the pleadings depends upon the construction of the acts of the
25th February, 1843, (acts of 1842, p. 30) and the acts 28th February, 1815, (acts of 1844, p. 246) providing
fer liguidating and winding up the affairs of the Bank.

The notes decared on are dated in 1841, and are admitted in the pleadings, to have been given on a subscrip-
tion to the s tock of the Lank. 'Ihe muker is not, therefore, entitled to make payment in the paper of the Bank
nor to pay in installments. See Duxvrar vs. Sanrn, 12 [l R. 400,

The 9th sec. of the act of 1845 provides that; “Said Assignee shall proceed to collect all debts duc to said
Bank, other than stock notes, a¢cording to the provisions of the act to which this is a supplement; and the collec-
tion of stock notes shall not be coerced until the other assets of said Bank are exhausted, or the interest of the cred-
itors shall require the same to be callected, and only so much of said stock notes shall be collected as will be su-
ficient to meet the liabilities of said Bank.

‘The Bank was required by law to meet its liabilities in specie whenever demanded; the stock rotes werc tak-
en and held in place of speci~, and constituted a part of the fund which bill holders and creditors had the right ta
claim; first of all should be applied to the payment of debts; and the legislature could never have intended so gross
a fraud, as to provide that creditors of the Bank should be delayed in the collection of their debts, until her officers
could make collections from ordinary debtors, and permit the Eank to retain its specie in the vaults; or what would
be more dishonest, authorize the stockholders to withhold payment on their subscriptions, and receive dividends as
though {ull payment had been made, until all ather assets of the Bank had been exhausted.

We cannot presumo that the legislature intended to legalize or authorize fraud, and therefore such a construe-
tion should be given to this section, as, without doing injustice to stockholders, will sccure to creditors their rights,
and vindicate the action of the legislature,

The true and honest construction of the section then is, 1st, that the stockholders shall not be allowed to pay
heir subscriptions in the paper of the Bank. Second, that they shall not be allowed to pay such debts in instal-
ments.  Third, that they shall be required to make payment as the interest of the creditors requires. Fourth,
Such payments to be limited by the amount of the liabilities of the Bank, but unless the interest of the creditors
should require it, no payment shall be coerced.

It is admitted that the assignees did not attempt to coerce payment on stock notes until it became obvious to
them, that without the payment of those notes the paper of the Bink could not be redeemed, yet it is insisted that
this want of action should not be considered as evidence of what the law was, or of any consent on the part of
creditors to a construction working this delay; certainly, when the paper of the Bank was only worth thirty cents

Sosouus) ” . 2 " ’ )
S per dollar, the interest of the creditors required the collection of these stock notes.
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State of Iliinois, g3. [ ——
o ) -
[n the Supreme Court of said state. h
First Grand Division, {
Ebenezer Z Ryan survivor) [ %. 7#[{@-%..«‘—&& IR,
of Albert G Caldwell & E
Z Ryan assignees of the 5
Bank of Iilinois, PI’ff, | o .
st [ On writ of errer W//M’ ) e .
Oliver an'andingham, o from judgment of N S
Ezekiel Vanlandingham fGaHatm County o R
Elzabeth Vanlandingham’, circuit court. * ﬁ‘%z(‘é "4 %: e 773 S‘/M
Mary Vanlandingham &
Cordelia Vanlandingham'
heirs of Oliver C Vanlan- { - o
dingham'dec’d, de fendants § , o /z,,,,,,éé,.,‘. ,,/}‘,;ﬂﬁh/_r_.—_, /L‘—v%ﬁrl
An affidavit being filed setting forth that the |
said defcndants are non residents of this state, |

 they the said de fendants are hereby notified | /f,“/i 7 (st ‘w_,

{ that the Record of tne cireuit court in the fore |
going cause has this day been filed in the!

f - :
clerk’s office of this court, and a writ of error| * -
! and scire facias sued out, the seire facias direc ' WM S S, ;% o
| ted to the sheriff of Gallatin county comman- |
| ding gim to summons said defendants to n}g)- i e Do
. peer before this court, on the first da af the : m %: 414:‘(—
, next November term to be hollen at th}; court } LT L=
| house at Mt Nernon on the 13th day of No-!
’ vember 1560, and show canse 1f any they have
1

wity tite said judgment shall not be reversed; Mﬂf—/ = i I & Lwey
and unless

they do so appear, the cause il
' proceed as if they had been personaliy served
with process.

Witress Noah  Johnston clerk of said court, ' k—z/c ;1{-'-/74_- o sw - $c¢—-») A°/’"""
this 26th day of June 1860, §
Noah Johnston. cl’k- [

f June 29. : P m_ 2 7 .Lf/m'," /960.
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EsrNezER Z. Ryay, surviving Assignee of the Bank of Ilinois, )
Against
Ouiver C. VaNLANDINGHAM, EzEKIEL VANLANDINGHAM, ¢ Appeal from Gallatin,
Evizasern VANLANDINGHAM, MaryY VANLANDINGHAM, &
Corperia Vanvanpincuam, heirs of O. C. VANLANDINGHAM. J

This case was brought before this court by the ancestor of Appellees and decided at the November Term,
1855, see /7 lllinois R. Z 5

In June, 1856, the opinion and judgment of this court was filed in the court below, when the cause was dock-
eted for trial, and continued. In October, the plaintiff filed a second replication to defendants thirtaenth plea, which
was joined by defendants; the plaintiff also fileda replication to the defendants eighth plea, to which defendan's
filed a demurrer, which was joined by plaintiff and the court took time, &c., and the cause was continued. In May,
1857, the death of the then defendant was suggested, and an order made requiring the present defendant to be
notified of the pendency of the suit, and to appear and defend, &ec.

In June, 1859, the defendants having been natified, appeared to the action, when the plaintiff by leave of the
court withdrew the replication to the eighth plea, and filed a replication as of that term, to which the defendants
filed a demurrer, which was joined; the defendants by leave of the court filad an additional plea, number twenty,
to which the plaintiff filed a first and second replication, to each of which the delendants filed demurrers,
which was joined, and upon the questions of law arising upon the pteadings, the court sustained the demurrer to
the replication to the Sth plea—overruled the demurrer to the first replication to the 20th plea, (after which de-
fendants joined issue) and sustained the demurrer to the second replication of said plea. The plaintiff then, by
leave of the court, filed a second replication to the 8th plea, to which defendants filed a demurrer, which was sus-
tained by the court. The plaintift' then, by leave of the court, amenaed the said second replication, to which defen-
a nts demurred, which demurrer was overraled. The defendants then, by leave of the court, filed three rejoinders
to said amended replication; the first was joined by the plaintiff, to the seconds and third the plaintiff filed demur-
rers. The court then overruled the demurrers to the second and third rejoinders, and the plaintiff not further u:-
swering said rejoinders, Judgment was given against him in bar of the action;. from which judgment the plaintit¥
prosecutes this appeal. The parties agreed that the record of the cause on the files of this court should be uced
on the hearing of this appeal, and that the record for the Supreme Court in this case, shall only contain the record

of proceedings in the Gircuit Court, subsequent to the filing of the judgment of the Supreme Court.

i”f;;/‘ré“ il The first replication (filed June, 1859,) to the 8th plea, to which the demurrer was sustained is as follows:

Z/

22

“The plaintiffsays that true it 1s, that both of said promissory notes in the declaration mentioned were executed
by said O. C. VaNLANDINGHAM upon his subscription to the capital stock of said Bank, and that said notes were
and are, what are called and denominated “stock notes” of said Bank, vet it is not true that at the time of the com-
mencement of this suit, there were no debts or causes of action existing against the President, Directors, &e., of
said Bank of Illinois, nor against the assignees thereof, as in said plea is alleaged, and of this he prays an enquiry

by the country.”

The second replication contains the same admission of the first, and zvows, *‘that at the time of the commence-
ment of said suit the said assignees were liable to pay to the State of Illinois, Two Hundred and Ninety-Five
Thousand Dollars of State liabilities, for State stock in the said Bank, also the sum of Twenty Thousand Dollars

in State liabilities, forfeited to the State by reason of the non-payment of said sum of $295,000, and said assignees
were also liable to pay to the holders of the bills and certificates of said Bank, the sum of Thirty Thousand Dol-
lars, remaining unredeemed, and that the interest of the creditors of said Bank required the collection of said stock

notes, all which the plaintiff is ready to verify, &e.”’




The second replication as amerded, contains the same admission with the first, and avers “That at the time
ZQ; of the commencement of this suit there was due to the State of Illinois, which the said Assignees were required
to pay, the sum of Two Hundred and Ninety-Five Thousand Dollars of State liabilities; also the sum of Twenty
Thousand Dollars of State liabilities, forfeited to the State by reason of the non-payment of said $295,000, that
there was also outstanding and unredeemed, the Bills and certificates of said Bank, to the amount of $34,000,
which the said Assignees were bound to redeem, and that the assets of said Bank had been exhausted in paying the
liabilities of said Bank by said Assignees except the amount of $100,000, so that the interest of the creditors of
said Lank required the collection of sajd stock notes,” concluding with a verification,
B Ao fo —— The demurrer to this replication was overruled, the defendants then filed there rejoinders,
' 237 ZZ —— The first Traveses the allegations on which issue was made.
257 The second “denies” that all t.he assets of the Bank except to the amount of $100,000 had been exhausted in
; paying the Habilities of the Bank by the assignees, as alleged.”
The third admits the allegations in the replecation, and avows, “that a( the time of the commencement of
<4 this suit there was due to the plaintiff and Avsert C. Carpwerr as such assignees upon stock notes given upon
original subseription to the capital stock of said Bank the sum of $500,000 so that the interest of the creditors of
caid Bank did not require the collection of the whole amount of said notes sued on herein, and this they are ready

to verify, &e.

24

To cach of these rejoinlers the plaintiff filed demurrers, which were overruled,

2 The 20th plea, filed June, 1559, alleages “that both of the notes in sajd declaration ment’oned, were executed
} by the sa’d O. C. VaxLANDINGHAM (since deceased) upon his subscription to the capital stock of said Bank of Illi-
noix, and for no other purpose or consideration, and that said notes were, and are, what are called and denomina-
ted ““stock notes’ of said Bank, and this they are ready to verify, &e.
To this plea the plaintiff filed two replications:
28 First; Admitting that said notes were given on the subscription to the capital stock of said Bank, and that
they are stock notes, and averring “that the intcrest of the creditors of the Bank require the collection of the

whole amount of said notes,” with conclusion to the country,

25 Second; Making the same admission as the first, and averring, “that the balance of $205,000 of state stocks
in said Bank has not been paid by the Assignees to the State, nor have they paid the State the sum of Twenty
Thousand Dollars in State liabilities, forfeited to the State by reason of the non-payment of said sum of $295,000

as required by law,” with conclusion to the country,

The Errors assigned are :

First; The court erred in sustaining the demurrer to the replication, filed June, 1859, to the eighth plea,

32.

Second; The court erred in sustaining the demurrer to second replication filed to the said eighth plea.

Third; The court erred in overruling th<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>