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SUPREME COURT, Fi

STATE OF ILLINOIS. }ss. OF April Term, 1859,

Appeal from Cook County Coutt of '

| PHILANDER EDDY
| } Common Pleas.

V8. :
CHARLES PETERSON.
| APPELLEE’S POINTS AND AUTHORITIES. !

The sole material question in this case is, whether the evidence of

Pratt was sufficient to fix a liability upon Eddy as endorser, without : [

more distinct proof of notice of protest. r

‘We hold that it is clear, the evidence is sufficient to fix such liability

upon two grounds :

1. That the language of Eddy to Prutt amounts to an acknowledgment

|
|
I
!
of liability, in which case notice of protest is waived. {
{

2. That the evidence was at least sufficient to authorize the Counrt,

(exercising the functions of a jury,) to infer, both ¢ that there was due b

e e i e bt el e e e

protest of the bill for non-payment, and notice of dishonor.” |
: ) " @ibbons vs. Caggon, 2nd Campb. 188. : l
Chitty on Bills, pp. 503, 4, and Notes, 10th Am, Edition. i
‘ HOOPER, CAUSIN & SHERMAN. 1
Attorneys for Appellee. ‘
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SUPREME COURT,

STATE OF ILLINOIS. %ss. Of April Term, 1859.

Appeal from Cook Jounty Court of

PHILANDER EDDY
} Common Pleas.

V8.
CHARLES PETERSON.

APPELLEE’S POINTS AND AUTHORITIES.

The sole material question in this case is, whether the evidence of
Pratt was sufficient to fix a liability upon Eddy as endorser, withou!

more distinct proof of notice of protest.

‘We hold that it is clear, the evidence is sufficient to fix such liability

upon two grounds :

1. That the language of Eddy to Pratt amounts to an acknowledgment
of liability, in which case notice of protest is waived.

9. That the evidence was at least sufficient to authorize the Court,
(exercising the functions of a jury,) to infer, both that there was due
protest of the bill for non-payment, and notice of dishonor.”

Gibbons vs. Caggon, 2nd Campb. 188.
Chitty on Bills, pp. 503, 4, and Notes, 10th Am. Edition.
HOOPER, CAUSIN & SHERMAN.
Attorneys for Appellee.
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then overruled the defendant’s motion for a new

State of Flinis, ] &Y ud Jerm,
SUPREME COURT. ot L 185

PHILANDER EDDY, )
- Appeal from Cook County Court of Common

Pleas.

V8.

CHARLES PETERSON,

This Action in Assumpsit was brought by Appellee as endorsee
against the Appellant as endorser of a Bill of Exchange drawn in this
State, and addressed to the drawee at Albany, in the State of New York.

The declaration contains two special counts upon the Bill, and also
the common counts for “money lent and advanced, &c.,” for “money
paid, laid out and expended, &c.,” for “money had and received, &e.,”
for “goods, wares and merchandise, &c.,” for “labor, care and dilligence,
&ec.;” and on “an account stated, &c.”

There was a demurrer to the first special count which was sustained
by the Court, and the plea of ¢«non-assumpsit” with affidavit of merits

to the remainder of the declaration—and issue thereon. A jury was

waived by agreement. The cause was tried by the Court, which refused
e under the special count, but

to admit the Bill of Exchange in evidenc
admitted it under the other counts of the declavation, and found a verdict
for the plaintiffs for 51627 93. The defendant moved for a new trial,
for, among other reasons, that the damages assessed were excessive, the
Court consented to allow the motion unless the plaintiff would remit the
sum of $75 of such damages, which he accordingly did, and the Court
trial. and rendered
judgment for the sum of $1552 93, and costs against the defendant—to
which decision of the Court, and the various rulings of the Court in the
progress of the trial, the defendant excepted. His exceptions were duly
sealed by the Court. An appeal allowed to him, and the case is now in
this Court.
The record shows that the Bill of Exchange sued on was rejected
by the Court as evidence under the special count. :
And this ruling the appellant conceives was correct, for thereis a
manifest variance between the Bill declared upon and that offered in
evidence, Vviz.:
The declaration describe
Albany, State of New York.”
The Bill offered in evidence is direct

Hall, Albany, N. Y.”

"The Bill offered in evidence has in it “acceptance waived by the

s the Bill as directed “to Norman Felt

ed “to Norman Felt, Stanwix

payee if absent.”
The Bill described in the declaration is without this provision.

The declaration describes a Bill as drawn, to be paid at the Bank of
Albany, City of Albany, New York.

The Bill offered in evidence is drawn, to be paid at the Bank of
Albany, N. Y.

The Bill offered in evidence has not, as is alleged in the declaration,

an assignment from Pratt the payee to the defendant, and from him to

the plaintiff—but the Bill shows a joint endorsement of B. P. Pratt and
P. Eddy.
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There was no evidence offered to prove notice of Protest as alleged
in the declaration, and proof of a waiver of such notice, even if made,
would not sustain the allegation. The plaintiff submitting to this
decision of the Court, offered and read the Bill of Exchange in evidence
under the “common counts” of his declaration, notwithstanding the
objections and exceptions of the defendant.

And this ruling of the Court is one error relied upon by the defen-
dant for the reason that it was clearly inadmissable until all the pre-
requisites, by the Statute of Illinois prescribed to render liable an
endorser, had heen shown to have heen complied with, and there is no
evidence that the defendant endorsed the Bill, or that the name appear-
ing thereon as “ P. Kddy” is the signature of the defendant.

Nor is it shown that he had due notice of the Protest of the Bill, or
that he waived it, or that he promised to pay the same notwithstanding
want of notice. The only evidence in regard to such waiver or a sub’
sequent promise, being in the testimony of witness Pratt, who says, he
had notice of the Protest, and he informed the defendant, who replied
“We must pay it,” and that the defendant told the witness to get the
money that witness had received for the Bill out of Hinckley’s Bank,
where the witness had deposited the same, and pay the Bill, but witness
never got the money as Hinckley's Bank had failed.

And the protest subsequently offered and read in evidence, does not
identify itself as being the Protest of the Bill previously read in evidence.

Again, a Bill of Exchange duly protested, and of which a party
thereto has had due notice, is only prima facie evidence under the com-
mon or money counts, and the testimony of the witness Pratt, negatives
this by clearly showing that the consideration of the Bill of Exchange
in question was not money, or any value passing between the Plaintiff
and defendant.

That there was no privity of contract hetween them.

That there were no circumstances attending the making or negotia-
ting the Bill from which an implied promise could he raised between the
plaintiff and defendant.

That the true consideration of the Bill in fact was money passing
from parties other than the plaintiff to parties other than the defendant.
Consequently that the defendant if liable at all [admitting that he was
an endorser which is not proved,] is only liable upon his express promise,
which must be enforced by an action upon the Bill itself.

These points, and a further one upon the admissibility of Pratt the
drawer and a previous endorser of the Bill in question, are raised upon
the record and assigned as reasons why the Court below should have
granted the defendant (the appellant) a new trial, and for refusing which
exceptions were duly taken,

All of which errors in the proceedings and judgment aforesaid, are
duly shown in the record and assigned for ervor thereon.

J. W. CHICKERING,

ATTORNEY FOR APPELLANT.
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