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SUPREME COURT OF ILLINOIS,

TIHIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1864.

JOIIN M. TARBLE
8. Appeal from La Salle.
LESTER UNDERWOOD.

ABSTRACT OF THE RECORD.

This part of the record, from page 2 to 18, contains the proceedings of
the justice of the peace Court and of the County Court, and change of
venue to the Circuit Court, and has nothing whavever to do with the
question of law on which appellant relies, and the clerk ought not to
have inserted it.

Trial.

Trial continued—verdict for plaintiff, below, for $90. Motion fornew
trial.

Motion overruled.
Judgment.

Evidence for plaintiff.
An order as follows:

Orrawa, April 24, 1862,
II. C. King & Co., : .
Please deliver Lester Underwood one of your best four
lole shellers, price ninety. dollars, and charge to my account.

J. M. TARBLE.
Deposition of George Heath. :

Underwood had an order given by Tarble on IL C. King & Co., and
when he”presentedthe order, Henry King, one of the partuers, offered
to lot him have an old corn sheller, and said they should turn out ne
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other. He examined old and new machine, and thought $23 difference
in value. Heath and Underwood then went to Tarble’s store.
Underwood offered Tarble the order, and demanded the money.  This

was all on the 6th May, 1862.  Witness tolerably well acquainted with
machinery.

Deposition of Geo. Matteson.

Went withUu derwood to factory of King & Co., and heard Under-
wood enquire who was the man of the firm, and was directed to Hervey
King. Ile then demanded of him one of their best four hole shellers.
King refused to let him have such an one as the order called for, but
offered him an old one. Underwood refused to take it, and we went
back to Tarble’s, and he demanded the money, and told Tarble what King
said. Tarble replied that he should have such a sheller as the order
called for. King said Tarble paid him in old horses, and that the ma-
chine was as good as the pay.

There was $25 difference in the old and new machine.

W. B. Field testified that he was present when Underwood at one
time went to King’s and wanted a corn sheller. King offered an old
one. Underwood wanted new one. King said he had no new one for
him that day; that the only one that was finished was sold. Did not
hear all the conversation. Lived in Morris. Came to Ottawa and
stopped with Underwood. Business—daguerrean artist.

Charles McNeal.—Know old machine—difference between old and
new one was $20. There were 2 new ones nearly finished. The old

one was not put together. Witness afterwards sold one to Underwood.
The boxes of new one better than old one.

0. Levaus proved demand on Tarble for money.

Sidney Bates.—Was present when Underwood at one time made de-
mand for machine. There were two machines besides the old one.
One of them was finished, and one not put together.

PFradford Fields.—Machinist in iron work. Present at the time de-
mand made. Uuderwood was at King & Co's. several times.

Hervey King said the old fool did not know what he wanted, and that
e would have to wait for a new one a few days unless he would take
the old one. The old machine was of the make of the year before,
and had threshed about six hundred bushels. It had been repaired and
the improvements of the new ones put in. Without new improve-
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aments the old one was worth §50 "less than new one; but with the im-
provements, which were jrut in, it was worth $10 to $15 less.

Plaintiff rests casec.

The detendant, to maintain the issues on his part. introduced Ilervey
King, who testified that he was onc of the firm ot II. C. King & Co,,
upon whom said order was drawn. Thereupon the plaintiff, by his coun-
sel, objected to his testitying. The defendant oftered to prove by King,
that I1. C. King & Co. never refused to deliver one of their best four
hole corn shellers, worth £90. That at the time of the conversation
mentioned by the plaintifi’s witness, they had but the old last year
machine repaired, and onc new one ready to be delivered, that the new
one was sold to third party before ever Underwood called on them for a
sheller. Said third person afterwards took said new machine. That
King & Co. were manufacturers of machines, and did not at all times
keep a stock of finished machines on hand, which fact was known by
Underwood ; that said old machine was of the make of the year before,
and had not been used at all except for trial; that it was of better ma-
terial; that the new ones were being made of hard wood, and it had
been remodeled, and all the improvoments of the new ones put into it;
and that it was one of King & Co’s best, and was worth §90, and was
actually sold for that sum. Also, that King & Co. always told Under-
wood that if he would wait a few days, they would give him any kind

- of a machine he wanted ; also, that a few days after all the conversa-

tion mentioned by said witness, and after said suit that was commenced
on the Sth day of May was dismissed, Unnderwood came to the shop of
H. C.King & Co.,and made another demand, and it was then and there
agreed by Underwood that he would wait four or five days, till King &
Co. could put up a machine such as the order called for, and to Un-
derwood’s satisfaction, and that King & Co. agreed to have such machine
ready in that time, and Underwood agreed to come and get the same at
the end of four or five days. That King & Co. did prepare such ma-
chine within three days, and kept the same on hand for upwards of two
weeks after, for Underwood, and Underwood never came for such ma-
chine, and never said any thing more about the order or machine, and
defendant’s council stated that the defendant did not intend to insist
on the old machine, but relied exclusively on the new arrangement
which was intended to be proved by King.

The Court sustained the objection of the plaintiff, to which ruling the
defendant then and there exeepted.

Detendant rested his case.
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This was all the evidence in the case. The jury found for plaintiff,
and defendant moved for a new trial, which motion was overruled by

the Court, and the defendant then an | there excepted. The defendant
prays the Court to sign and seal this bill of exceptions, which is accor-

dingly done.

Appeal bond.

ERRORS ASSIGNED.
1. The Court erred in refusing to allow Hervey King to testify.

2. In overruling motion for new trial. And other errors:

GRAY, AVERY & BUSHNELL,
Att'ys for Appellant.
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SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. D:. 1864.

JOHN M. TARBLE

vS. APPEAL FROM LASALLE.
LSTEER UNDERWOOD.

POINTS AND AUTHORITIES FOR APPELLEE.

The witness, King, was not equally 1'able to both parties to the suit a8
is claimed. What transpired between King and the appellee was in effect
an acceptance of the order of the appellant, King did not refuse to fill the
order, but offered to turn out a machine which he claimed did fill it, but
which did not in fact as was shown by the evidence.

Having thus accepted the order, King would have been liable over to the
appellant not only for the amount of the order but for the costs of this suit,
also in case judgment had been rendered against the appellant. This.
rendered him incompetent. .

3 Stark’s Ev., p. 68 to 73.

Chitty on Bills, 671,

1 Green Ev. sec. 401.

Edwards v. Lowe, 8 B. & C. 407.
Larbalistier v. Clark, 1 Barn. & Ad. 899,

The evidence shows that King réfused to turn out ‘any but an old ma-
chine worth from twenty to twenty-five dollars less than the kind called for
by the order. His acceptance then was a conditiona) one, and under it he
was only liable to the appellee for the value of the old machine. On the
other hand, King having rcceived the consideration from the appellant for
one of the new and best muchines, would have .been liable to him for the
value of the seme had judgment been rendered against the appellant, and
was therefore interested in defeating the appellee’s suit to the extent of
the difference in value between the two machines,

Emerton v. Andrews, 4 Mass. 653.
Marquand v. Webb, 16 John. 92.
Mott v Hicks, 1 Cow. 513.
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King could have been compelled to refund the consideration for the
machine after judgment had been rendered against Tarble. This rendered
King an incompetent witness.

1 Green. Ev., scc. 395.

If King's evidence had been admitted and the appellant had proved by
him what he proposed to it ought 1ot to have changed the verdict.

The appellant’s counsel offered to prove that a few days after the con.
sideration mentioned in the evidence, the appellee agreed with King to
wait four or five days till King could put up such a machine as the order
called for, and that King agreed to have such machine ready in time, and
appellee agreed to come and get the same at the end of four or five days,
and that King did prepare such machine in time, but did not keep it for
the appellee longer than about two weeks. The appellant’s counsel also
stated at the same time that he did not intend to insist on the old machine,
but relied exclusively on the new arrangement which was intended to be
proved by King.

If this arrangement was made, King was bound to keep the machine for
appellee a reasonable time, which by his own declaration he did not do,
and the appellee was at liberty, after King had disposed of the machine,
to resort to the appellant for the value of such a machine as the order

called for. :

D. P. JONES,
For Appellee.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION

APRIL TERM TIHEREOF, A. D, 1864,

JOHN M. TARBLE
V8. Appeal from La Salle.
LESTER UNDERWOOD. | '

BRIEF OF APPELLANT. )

There is bpt one question in this cas, viz:
Was Hervey King a competent witness?
The action is based on the order, yiz:

Ottawa, April 24, 1862.
H, C. King & Co.,
Please deliver Lester Underwood one of your best

four hole corn shellers—price ninety dollars—and charge to my
account. J. M. TARBLE.

He was one of the drawees.
His interest was equally balanced. If Tarble was beat, then

King was liable to him for his indebtedness. If Underwood was
defeated in the suit, then he was liable to him.
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We rely entirely upon this one question, ant refer to the fol-
lowing authorities:

1 Greenleaf, secs. 386-87, 393
And refer in particular to secs. 399, 400, 401.

Chity on Bills, side page 634, 655, 656, 658 and 659.
5 Gil. 469.

4 576

4167,

1st Freeman's Digest, 793-94-95.

The authorities to which we refer express and describe cases
so applicable to this one, that we do not deem it necessary 1o
make any comments upon them.

Most all the evidence is contained in the abstract, and pages
3 and 4 state what appellant expected to prove by King, and
also that appellant did not rely on any quibble about the old
machine, but on the new arrangemeut.

GRAY, AVERY & BUSHNELL,
For Appellant.
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SUPREME COURT OF ILLINOILS,

THIRD GRAND DIVISION

APRIL TERM THEREOF, A. D, 1864,

JOHN M. TARBLE

vs. Appeal from La Salle.
LESTER UNDERWOOD. :

BRIEF OF APPELLANT.

There. is but one question in this cas, viz:
Was Hervey King a competent witness?
The action is based on the order, viz:

: Ottawa, April 24, 1862.
H. C. King & Co.,

Please deliver Lester Underwood one of your best
four hole corn shellers—price ninety dollars—and charge to my
account. ' J. M. TARBLE.

He was one of the drawees.

His interest was equally balanced, 1f Tarble was beat, then
King was liable to him for his indebtedness. If Underwood was
defeated in the suit, then he was liable to him.
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We rely entirely upon this one question, and refer to the fol-
lowing authorities:

i Greenleaf, sees. 38637, 303

And refer in particular to secs. 399, -£00, 01

Chity on Bills, side page 634 635, 636, 635 aud 659
3 Gil, [h9

d% 576,

4 = lliT.

1st Freeman's Digest, 793104105,

The authorities to which we refer express and describe cases R
so applicable to this one, that we do not deem it necessary to ST
make any comments upon them. /

Most all the evidence is contained in the abstract, and pages
3 and 4 state what appellant expected to prove by K
also that appellant did not rely on any ¢ u).bhl‘:_ ah@ t
machine, but on the new arrangeme o

GRAY, AVERY & B TSHNEL&,
For Appellant.
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SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. D. 1864.

JOHN M. TARBLE

V8. APPEAL FROM LASALLE.
LSTEER UNDERWOOD.

POINTS AND AUTHORITIES FOR APPELLEE.

The witness, King, was not equally I'able to both parties to the suit as
is claimed. What transpired between King and the appellee was in effect
an acceptance of the order of the appellant, King did not refuse to fill the
order, but offered to turn out a machine which he claimed did fill it, but
which did not in fact as was shown by the evidence.

Having thus accepted the order, King would have been liable over to the
appellant not only for the amount of the order but for the costs of this suit,
also in case judgment had been rendered against the appellant. This-
rendered him incompetent.

3 Stark’s Ev., p. 68 to 73.

Chitty on Bills, 671,

1 Green Ev. sec. 401.

Edwards v. Lowe, 8 B. & C. 407.
Larbalistier v. Clark, 1 Barn, & Ad. 899.

The evidence shows that King refused to turn out any but an old ma-
chine worth from twenty to twenty-five dollars less than the kind called for’
by the order. His acceptance then was a conditional one, and under it he
was only liable to the appellee for the value of the old machine. On the
other hand, King having received the consideration from the appellant for
one of the new and best muchines, would have been liable to him for the
value of the seme had judgment been rendered against the appellant, and
was therefore interested in defeating the appellee’s suit to the extent of
the difference in value between the two machines,

Emerton v. Andrews, 4 Mass. 653.
Marguand v. Webd, 16 John. 92.
Mott v. Hicks, 1 Cow. 513.
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King could have been compelled to refund the consideration for the
machine after judgment had been rendered against Tarble. This rendered

King an incompetent witness.
1 Green. Ev., sec. 395.

If King’s evidence had been admitted and the appellant had proved by
him what ho proposed to it ought not to have changed the verdict.

The appellant’s counsel offered to prove that a few days after the con-
sideration mentioned in the evidence, the appellee agreed with King to
wait four or five days till King could put up such a machine as the order
called for, and that King agreed to have such machine ready in time, and
appellee agreed to come and get the same at the end of four or five days,
and that King did prepare such machine in time, but did not keep it for
the appellee longer than about two weeks. The appellant’s counsel also
stated at the same time that he did not intend to insist on the old machine,
but relied exclusively on the new arrangement which was intended to be
proved by King.

If this arrangement was made, King was bound to keep the machine for
appellee a reasonable time, which by his own declaration he did not do,
and the appellee was at liberty, after King had disposed of the machine,
to resort to the appellant for the value of such a machine as the order

called for.

D. P. JONES,
For Appellee.
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