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In the Supreme Court of the State of Illinois.

FIRST GRAND DIVISION, AT MOUNT VERNON.

NOVEMBER TERM, A D., 1860.

THE OIIO AND MISSISSIPPI RATLROAD COMPANY,
VS,
EPPERSON W. BROWN.

BRIEF.

STATEMENT OF THE CASE.

This was an action on the case for killing stock. The declaration was framed m ae-
cordance with the statute concerning fencing, and contained a negative of all the excep-
tions named in the first section of that statute. The declaration averred that five head
of stock were killed—and also averred that it was not at any place or point where the
statute holds the Railroad Company exempt from liability for killing stock. It also

averred that the killing was on the Ohio and Mississippi Railroad, and by the cars run-
ning on that Road.

The cause was tried betore a Jury, and a verdict was recovered with damages in the
sum of $735. Motion was made in arrest of judgment and for a new trial. The Court
overruled the motion and entered judzment on the verdict. Exceptions were taken, ap-

A > 4 - .
peal prayed and allowed, and bond filed.  The appellants rely for a reversal of the judg-
ment on the correctness of the motion for a new trial, for the following reasons :

In order that the plaintiff may recover, every allegation essential to the issue must be
proved in whatever form it be stated; and if he has failed to prove his material aver-
ments he cannot recover,

1 Greenleaf, sec. 51, G0, 63.

The allegata and probata must agree. Any material variance between the allegation
and proof fails to sustain the pleadings.

23d Illinois, Brown vs. Ohio and Mississippi Railroad Company, p. 94.

A person relying upon a recovery under the statute to entitle himself to its benefits,
must bring himself within its provisions by averment and proof. Ibid.

To recover under the general issue, under this declaration, the plaintiff is required to
prove every material allegation contained in his declaration to entitle him to a Jjude-
ment. Ibid.

The instructions numbered 2 and 3, for the plaintiff, do not lay down the law correctly
as to the evidence required, and were caleulated to mislead the Jury as to the obligation
of the plaintiff to prove his case before he could recover.

1 Greenleaf, sec. 1, 2; 23 Illinois, Brown vs. Ohio & Mississippi Railroad Co.

The 2d instruction for the defendant below sheuld have been given without the modi-
fication introduced by the Court. It was the law as it stood, and required no amend-
ment. The modification was erroneous, because, also, there was no evidence to warrant
it, and it was calculated to suggest to the Jury that the negative testimony of Mills was
proof of the fact sought to be established.

23d_Illinois, Brown ve. Ohio and Mississippi Railroad Company, p. 94.
2 Gilman, 202 ; 14 Illinois, 155.
1 Secam., 53; 3 Gil., 381.

14 Ilinois, 474,

WM. HOMES, Attorney for Plaintiff.

Russell & Wall, Printers, Guardian office, Mt., Vernon.
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ABSTRACT.
“

Onro & Mississiert Ratnroan Comprany, ? Plainuff in Error.
vs. Error 1o Marion County.
Errerson W. Brown. s Defendant in Error.

This was an action of trespass on the Case by Defendant in Error. Declaration contained one count. Dam-
ages eight handred and fifty dollars, (%850 ;)

Ist. Court avers that Defendant below owned the Ohio & Mississippi Railroad, on the 21st day of June
1857, that part of said Road ran over the County of Marion aforesaid, that said Road had been operated by said
Defendants from 14th day of Fel. 1855.

That said Defendant were bound to fence said Road within five Miles of exch and every settlement except as
is provided by the Statutes.

That said defendants neglected to fence said Road and that the property of the Plaintiff to-wit: Three Mares
one Mule and one Colt, valued at ($850) got on the said Road on the 23d day of June, 1857, and that said prop-
erty was run over and killed by a Locomotive and train of ears belonging to said defendant.

Plea General Issue,

Trial by Jury—verdict for Plaintiff, $735 00.

Motion for new trial. Motion overruled.

Bill of exceptions tendered and signed dre.

Plaintiffs’ testimony.—A..J. Brown testified that he and Plaintiff were in the County about the 23d day of
June 1857, On the night of 220 Plaintiff had five head of stock killed and crippled——one Colt killed and thres
Mares and & Mule erippled.  'We were moving and camped on left side of Road four miles west of Salem——turn-
ed stock loose. I saw the stock on Railread track next morning.

None dead except Colt.  Balance erippled——don’t think they were worth anything at all after they were hurt,

"The Mule was two yards from track, one leg cut off,

No ecrossing at the place where done.  Mares were worth One hundred and reventy-five or two hundred dol-
lars each. Colt Forty dollars. Mule One hundred and seventy-five or Two hundred dollars.  Did not see them
after night, they were short distance from the road when I saw them last, on the north side of Road.

John Lydick for Plaintiff, testified.—T saw stock after it was hurt, about four miles west of Salem, five head -
three Mares, one sucking Colt, one Mule. The Mares and Mule worth One hundred and seventy-five-dollars eacly
Colt, Thirty-five dollars.  No fence where property was hurt.  No town, eity or village or public crossing.———
Done on section seventeen (17) town two (2) north range four (4) east. No improvement adjoining a fence
WAS 1eCessary. 3

Mathew Rankin for Plaintiff.—I saw the stock after they were hurt, and I suppose they died, it was done in
June, 1855. The Road has been rmnning over six months before thﬁ accident happened.  The number of stock

1s correct. 1 was appraiser. y

Cross Examination.—I fix the value of horses according to w hat they sold at then,

Urial Mills, for Plaintiff, _.4 knew the Ohio & Mississippi Railroal in ]R\T&-lu—thvn completed—the cars ran
from July 1855 until now. 1 know the section referred to. There wasa fence on south side of road. None
north. I don’t know_anything about contract to fence the Road there. No town,. city or village at the place
where injury was done. Tt was not four miles from Salewr, open prairie at that time, country was thickly set-
tled there. A fence was necessary. If there had been any contract to fence, with the owners; I think 1 would
have known it. : ;

Cross examined.—1 don’t know any thing about any contract to fence said land, I was agent only to sell the
lands. They belong to Col. Wilson King, Erie, Penusylvania. My agency was only to-sell. Don’t know any
thing about contract to fence.

Lydick re-examined by plaintiff.—Trains ran regularly during the night; trains ran west about midnight. 1
heard train whistle that night could not tell where it was. 3

Court instructed the jury for plaintiff. That if they believe from the proof that plaintiff has sustained his case
as stated in his declaration, and that his stock was killed by the train or trains of the defendent where they were
bound to fence the road as alleged in the declaration, then the jury should find for the plaintiff and assess his dam-
ages according to the proof and give him damages according to the valne of the property killed.

2d. That the plaintiff is not bound to prove by positive evidence any of the facts in this case, but that if he
bas shown by facts and circumstances that his stock was killed by the train of defendant, that he is entitled to the
same damages as if he had proved his case by positive evidence.

8d. The plaintiff is not bound to show by direct and positive evidence that the exceptions of the statute do
not apply to the case, but if the jury believe from the facts and circumstances proved that the stock of plaintiff was
injured or killed by the defendants as alleged in the declaration of plaintiff at a place not excepted by the statnte.
the jury should find for the plaintiff and assess his damages at the amonnt proved.

Defendant excepted to all of said instructions.

The court instracted the jury for the defendant.

Ist. That if the plaintiff has not proved that the stock was killed by the cars running on the Ohio and Mis-
#issippi rail road, youn should find for the defendant.



2d.  That unless it has been proved that the stock was killed at s place where no other person had agree d with
defendant to erect a fence, they should find for the defendants. To which second instructions the court added :—
“Thelaw is for defendants, but if from the evidence you believe that no such contract was made to fence by the owner of
the land at that point, then the law on that point would be for the plaintiff.” Defendants excepted to the above
modification by the court.

3d. That all the exceptions contained in the enacting clause of the statute under which the plaintiff seeks to re-
cover must be negative and proved by the plaintiff, as he has alleged the same in his declaration before he can re-
cover, and if this has not been proved you should find for defendant.

Verdict, seven hundred and thirty-five dollars. Motion for new trial and arrest of Judgment. Motion over-
ruled and julgment for plaintiff, seven hundred and thirty-five dollars to all which defendant at the time excepted.

WONE SR DN SE W 5SS W a W O e

Ist. The verdict of the jury is contrary to law.
2d.  The verdict is contrary to evidence.
3d. The court erred in the instructions granted to the jury.
4th.  The verdict is contrary to law and evidence.
ath. . The evidence did not show that any of said property was killed except the colt.
HAYNIE, PARRISH, H()L/MES & SMITH, for PI'ff in Error.

&. VAW 0o gad bnih dlocivoe Bl v doin Pt Londoiisit L,
/. S P & 22t Lot cfeceec Aot %WW
7%%%%‘&4&/%&29& @&7




<
5 ”
A '/

Oetl, /T Lo

i |

i D

Aol ‘%Z

7




s/ ¥
285159}

In the Supreme Court of the State of Illinois.

FIRST GRAND DIVISION, AT MOUNT VERNON.

NOVEMBER TERM, A. D., 1860.

FIIE ONIO AND MISSISSIPPI RAILROAD COMPANY,
V8.
EPPERSON W. BROWN.

BRIEFK.

STATEMENT OF THE CASE.

This was an action on the case for killing stock. The declaration was frarmed i ac-
cordance with the statute concerning fencing, and contained a negative of all the excep-
tions named in the first section of that statute. The declaration averred that five head
of stock were killed—and also averred that it was not at any place or point where the
statute holds the Railroad Company exempt from liability for killing stock. It also
averred that the killing was on the Ohio and Mississippi Railroad, and by the cars run-
ning on that Road.

The cause was tried betore a Jury, and a verdict was recovered with damages in the
sum of $735. Motion was made in arrest of judgment and for a new trial. The Court
overruled the motion and entered judgment on the verdict. Exceptions were taken, ap-
peal prayed and allowed, and bond filed. The appellants rely for a reversal of the judg:
ment on the correctness of the motion for a new trial, for the following reasons :

In order that the plaintiff may recover, every allegation essential to the issue must be
proved in whatever form it be stated; and if he has failed to prove his material aver-
rents he cannot recover.
1 Greenleaf, sec. 51, 60, 63.

The allegata and probata must agree. Any material variance between the allegation
and proof fails to sustain the pleacings.

234 Tlinois, Brown vs. Ohio and Mississippi Railroad Company, p. 94.

A person relying upon a recovery under the statute to entitle himself to its benefits,
must bring himself within its previsions by averment and proof.  Ibid.

To recover under the general issue, under this declaration, the plaintiff is required to
prove every material allegation contained in his declaration to entitle him to a judg-
ment.  Ihd.

The instructions numbered 2 and 3, for the plaintiff, do not lay down the law correctly
as to the evidence required, and were calculated to mislead the Jury as to the obligation
of the plaintiff to prove his case before he could recover.

1 Greenleaf, sce. 1, 2; 23 Illinois, Brown vs. Ohio & Mississippi Railroad Co.

The 2d instruction for the defendant below sheuld have been given without the modi-
fication introduced by the Court. It was the law as it stood, and required no amend-
ment. The modification was erroneous, because, also, there was no evidence to warrant
it, and it was calculated to suggest to the Jury that the negative testimony of Mills was
proof of the fact sought to be established.

23d Illinois, Brown ve. Ohio and Mississippi Railroad Compauy, p. 4.
2 Gilman, 202 ; 14 Illinois, 155.
1 Scam., 533 3 Gil., 381,

14 Tlinois, 474,
WM. HOMES, Attorney for Plaintiff.

Russell & Wall, Printers, Guardian office, Mt. Vernon.
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ABSTRACT.

Onto & Mississippr RAILROAD Company, [ Plaintiff in Error.

Vs, - Error To Mariox County.
Errrrson W. Brown. s Defendant in Error.

'This was an action of trespass on the Case by Defendant in Error. Declaration contained one count. Dam-
ages eight hundred and fifty dollars, ($850;) -l '

Ist. Court avers that Defendant  below owned the Ohio & Mississippi Railraad, on the 21st day of June
1857, that part of said Roal ran over the ‘ounty of Marion aforesaid, that said Road had been opemteﬂ by said
Defendants from 14th day of Feh. 1853,

That said Dofendant were bound o fen o said Bowd within tive Miles of each and evers settlement except as
is provided by the Statutes.

That ssid defendants neglected to fence said Road and that the property of the Plaintiff to-wit: Three Mares
one Mule and one Colt, valued at (8850) got on the said Road on the 23d day of June, 1857, and that said prop-
erty was run over and killed by a Locomotive and train of cars belonging to said defendant.

Ples General Issue.

Trial by Jury—verdict for Plaintiff, $735 00.

Motion for new trial. Motion overruled.

Bill of exceptions tendered and signed &e.

Plaintiffs’ testimony.—A. J. Brown testified that he and Plaintiff were in the County about the 23d day of
June 1857. On the night of 22d Plaintiff had five head of stock killed and crippled-—one Colt killed and three
Mares and & Mule crippled. We were moving and camped on left side of Road four miles west of Salem—~turn-
ed stock loose. I saw the stock on Railread track next morning.

None dead except Colt. Balance crippled——don’t think they were worth anything at all after they were hurt.

The Mule was two yards from track, one leg cut off.

No crossing at the place where done. Mares were worth One hundred and reventy-five or two hundred dol-
lars each. Colt Forty dollars. Mule One hundred and seventy-five or Two hundred dollars. Did not see them
after night, they were short distance from the road when I saw them last, on the north side of Road.

John Lydick for Plaintiff, testified.—I saw stock after it was hurt, about four miles west of Salem, five head :
three Mares, one sucking Colt, one Mule. The Mares and Mule worth One hundred and seventy-five dollars each
Colt, Thirty-five dollars. No fence where property was hurt. No town, city or village or public crossing.——
Done on section seventeen (17) town two (2) north range four (4) east. No improvement adjoining a fenco
was necessary.

Mathew Rankin for Plaintiff ——I saw the stock after they were hurt, and Isuppose they died, it was doue in
June, 1855. The Road has been rnning over six months before the accident happened. The number of stock
is correct. I was appraiser.

Cross Examination.—I fix the value of horses according to what they sold at then.

Urial Mills, for Plaintiff.—1 knew the Ohio & Mississippi Railroad in 1854-—then completed——the cars ran
from July 1855 until now. [ know the section referred to. There was a fence on south side of road. None
north. I don’t know anything about contract te fence the Road there. No town, city or village at the place
where injury was done. It was not four miles from Salem, open prairie at that time, country was thickly set-
tled there. A fence was necessary. If there had been any contract to fence, with the owners, I think I would
have known it.

Cross examined.—I don’t know any thing about any contract to fence said land, I was agent only to sell the
lands. They belong to Col. Wilson King, Erie, Pennsylvania. My agency was only to sell. Don’t know any
thing about contract to fence.

Lydick re-examined by plaintiffi.—Trains ran regularly during the night; trains ran west about midnight. I
heard train whistle that night could not tell where it was.

Court instructed the jury for plaintiff. That if they believe from the proof that plaintiff has sustained his case
ss stated in his declaration, and that his stock was killed by the train or trains of the defendent where they wers
bound to fence the road as alleged in the declaration, then the jury should find for the plaintiff and assess his dam-
ages according to the proof and give him dsmages according to the value of the property killed.

2d. That the plaintiff is not bonnd to prove by positive evidence any of the facts in this case, but that if he
has shown by facts and cirenmstances that his stock was killed by the train of defendant, that he is entitled to the
same damages as if he had proved his case by positive evidence.

3d. The plaintiff is not bound to show by direct and positive evidence that the exceptions of the statute do
not apply to the case, but if the jury believe from the facts and circumstances proved that the stock of plaintiff was
injured or killed by the defendants as alleged in the declaration of plaintiff at a place not excepted by the statute.
the jury should find for the plaintiff and assess his damages at the amount proved.

Defendant excepted to all of said instructions.

The court instructed the jury for the defendant.

Ist. That if the plaintiff has not proved that the stock was killed by the cars ranning on the Ohio snd Mis-
sissippi rail road, vou should find for the defendant. :



2d.  That unless it has been proved that the stock was killed at s place where uo other person had sgree d with
defendant to erect a fence, they should find for the defendants. To which second instructions the court edded :-—
“Thelaw is for defendants, but if from the evidence you believe that no such coniract was made to fence by the owner of
the land at that point, then the law on that point would be for the plaintiff,” Defendants excepted to the abovs
modification by the court.

3d. That all the exceptions contained in the enacting clause of the statute under which the plaintiff seeks to re-
cover must be negative and proved by the plaintiff, as he has alleged the same in his declaration before he can re-
cover, and if this has not been proved you should find for defendant.

Verdict, seven hundred and thirty-five dollars. Motion for new trial and arrest of judgment. Motion over-
rnled and judgment for plaintiff, seven hundred and thirty-five dollars to all which defendant at the time excepted.

Ist. The verdict of the jury is contrary to law.
2d. The verdiet is contrary to evidence.
3d. The court erred in the instructions granted to the jury.
4th.  The verdict is contrary to law and evidence.
Oth.  The evidonce did not show that any of said property was killed except the colt.
T ; HAYNIE, PARRISH, H()KTES & SMITH, for PI'ff in Error,
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