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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL, TERM THEREOF, A. D. 1862.

GEORGE A. MILLER et al.

vs. Appeal from McHenry.
WILLIAM MONTGOMERY.

ABSTRACT OF THE RECORD,

This was an action of assumpsit on a note. Declaration filed
December 12th, a. . 1857. First count on note, which is as
follows:

“We jointly and severally promise to pay Wm. Montgomery,
or order, the sum of two hundred and fifty dollars by the first
day of November next, at 10 per cent. interest.

G. A. MiLLer,
WricHT, HARPER & W RIGHT,
Jorx DoNNELLY.”

Common counts were filed.

The suit was brought against George A. Miller, Charles
Wright, James Harper, J oseph Wright, and John Donnelly.

Service of process only upon John Donnelly and Joseph
Wright—George Miller excepting service; Charles Wright and
James Harper not found.

The declaration does not allege that any of the makers of the
note.were partners, but alleges that defendants executed a note
by the name, style, and description of G. A. Miller, Wright,
Harper & Wright, John Donnelly.
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First plea, payment of two hundred and twenty-five dollars,

Second plea, set off for money owing by plaintiff to defendants.
Third plea, general issue.

Replication to second and third pleas, being a general traverse
of the same, and issue jointly.

Trial, and verdict for plaintiff, $140 41.
Bill of Bxceptions.

Plaintiff read in evidence the note copied above, upon which
credits were endorsed as follows: December 6th, $112 60,
March 20th, 1857, $43 60. Plaintiff’s rested.

Defendants called A. W. Tappan, who testified that he wrote
the receipt shown him, which was as follows :

“ Woobsrock, Dec. 6th., 1856.
“Received of G. A. Miller one hundred and seventy-five dol-
lars to apply on brick for the Hartford church.

his
“A.W. Tappran, Wit M4 MonTGoMERY.”
Witness. mark.

That he signed the same as a witness ; that at the time of the
execution of said receipt he was present, and counted the money
for which it was given; that he saw that sum at that time paid
to the plaintiff by the defendant, Miller ; Miller told the plain-
tiff at that time that he wanted the money for which the receipt
was given applied upon the note on which the defendant, Don-
nelly, was security, to which the plaintiff agreed.

Defendants called A. W. Tappan, who testified that he was
present when the above receipt was given, and Miller at that
time paid plaintiff $175 00; that at that time it was agreed be-
tween plaintiff and defendant, Miller, in presence of witness, that
the whole amount of said $175 00 was to be endorsed upon a
note of $250 00 given to the plaintiff by G. A. Miller, Wright,
Harper & Wright, and John Donnelly.

Cross Fxamination. Plaintiff wanted defendant, Miller, to
allow him to apply a portion of the money then paid,
upon an individual debt that he, plaintiff, held against Miller,
which Miller refused to do before the money was paid, stating
as a reason that he wanted to see a note of $250, on which John
Donnelly was security, paid first; the receipt was then written
by witness, A. W. Tappen. 1 told Tappen in presence of the
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parties, that the receipt was too indefinite to cut off the note for
that amount, because the note was not described even if the
note was given for the brick for the Hartford church; Mont-
gomery replied that it did not malke any difference; that the
note was at home, and as soon as he got there he would endorse
the $175 on i,

James Deacon testifies as follows: Was present when defend-
ant, Donnelly, signed the note in suit; the note was made by
defendants, Miller, Wright, Ilarper and Wright, for brick to
build the Hartford church; Donnelly signed the note as secu-
rity; the plaintiff refused to take it unless it was signed as
security.

Defendants rested.

Defendants offered the deposition of Archibald D. Montgom-
ery who testifies as follows: I am acquainted with the parties
of the suit; I was present at a settlement between plaintiff and
George A. Miller.

The following interrogatories and answers were objected to
by defendants:

Int. 4th. State what was said between the parties at that time.

Ans.  Mr. Miller and witness figured up what was due on the
note and account of Miller to plaintiff, and the note shown to
witness, marked A, is the note referred to at said settlement.

Int. 5th. What was agreed as to the amount due on the note
at the time of settlement ?

Ans.  There was about ninety odd dollars due on the note at
that time as appears by the note as endorsement.

Int. 6th. When was this conversation ?
Ans.  August 3d, 1857.

Int. Tth. State whether Miller was in company in creating
said indebtedness,
Ans.  Heard Miller say he was.

Int. 9th. State whether there was an accouni between de-
fendant, Miller, and plaintiff beside the note.
Ans. There was. .

To each of which interrogatories and answers the defendant
objected. The Court overruled the objection and permitted the
same to be read ; to which decision of the Court the defendants
then and there excepted.
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The witness testified further as follows: At the time of the
last endorsement on the back of the note, Miller said a part was
to be applied on the note, a part on the account; it was so ap-
plied ; don’t recollect how much; I have heard plaintiff say that
Donnelly signed the note for the other defendants as security;
I am the son of the plaintiff; the brick for which the note was
given were used to build a Catholic church in Hartford.

T. F. Sherman testified that he heard a conversation between
defendant, Miller, and plaintiff, Montgomery ; none of the other
defendants were present; saw the note and the account of plain-
tiff against Miller; that he looked over the figures made by
them, and found them right; there was about $114 due upon
the note and account.

This was all the evidence.

The Court was asked to instruct the jury on the part of the
defendants as follows:

Ist. If the jury believe from the evidence that the receipt
offered in evidence was by the plaintiff and defendant, Miller,
to apply on the note in question, then that it was so applied
and that such receipt satisfied in full the balance remaining due
on the note, then the plaintiff cannot recover even though the
jury believe that the defendant, Miller, afterwards agreed that
such receipt or any part of it should apply on any other deal
existing between Montgomery and Miller.

2d. If the jury believe it from the evidence that the note
was satisfied in full by payments and receipt, then they are in-
structed that any afterward arrangement made by Miller by
which such payments were to be differently applied and the in-
debtedness of the note revived, is not binding on the defendant,
Donnelly, if the jury further believe that the plaintiff knew
that Donnelly signed the note as security, unless the jury believe
that Miller had authority for the other defendants to so change
the application of the payments if any were made.

3d. The jury are instructed that the mere fact that the re-
ceipt and one of the endorsements on the note bear the same
date, is not evidence sufficient of itself to warrant the jury in
finding that the receipt and endorsement are one and the same
payment.

4th. That any agreement made by and between the defend-
ant, Miller, and the plaintiff or his agent, in regard to the
amount due upon the note, is not binding upon the defendant,
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Donnelly, unless the jury believe from the evidence that Don-
nelly assented to the same; if they also believe from the
evidence that the plaintiff knew that Donnelly signed the note
as security for the other defendants.

The Court refused each of such instructions, to which decision
the defendant then and there excepted.

The jury found for the plaintiff $104 21.

(313

Defendauts moved for a new trial; the Court overruled the
motion, and the defendants then and there excepted.

ERRORS ASSIGNED.

37 1st. The Court erred in permitting the interrogatories of the
deposition of Archibald D. Montgomery, No. 4, 5, 6, 7 and S, and
the respective answers thereto, to be read in evidence,

2d. The Court erred in refusing to give each of the several
instructions asked by defendants.

3d. The Court overruled the motion for a new trial.

POINTS AND AUTHORITIES FOR APPELLANT.

The evidence did not sustain the declaration; there was no
proof that the defendants, by the name, style and description of
G. A. Miller, Wright, Harper & Wright, John Donnelly, exe-

cuted the note sued on.
Woodworth vs. Fudler, 24 111, 109.

2d. The proof shows that John Donnelly signed the note as
security for the other defendants. There was no question of
partnership in the case; it was claimed by Donnelly that the
note was fully paid on the 20th of March, 1857, and evidence
tending to prove that fact was offered. Tt was certainly not
competent to rebut that proof by the admissions of Miller alone,




6

made on the 3d of August, 1857, and consequently the interro-
gatories and answers objected to in the deposition were not
competent testimony.

The interest of defendant, Miller, at the time the admission
was made, was clearly to have the payment applied on his indi-
vidual debt to plaintiff, rather than on the debt for which he
was liable jointly with the other defendants. None of the de-
fendants signed as security but Donnelly.

But the question distinctly presented by the instructions is
this: if the note had been fully paid by Miller, could Miller, by
a subsequent arrangement with plaintiff, change the payment
which had been made upon the note, and apply it to his indi-
vidual indebtedness to the plaintiff so as to revive the note
against its security ? We insist that he could not, because the
note was extinguished by the payment.

The evidence tended to show that at the time of the payment
of the $175, that the payment was made upon this note; Miller
had the right so to apply the payment at the time.

Burge on Suretyship, 123.

If the $175 00 is to be allowed as a payment upon that note,
then this cannot in any way be sustained.

A different rule from the one we contend for would place a
surety always in the power of his principal ; nor could any pay-
ment by the principal at any time assure him permanent release
from his liability. '

GLOVER, COOK & CAMPBELL,
Lor Appellunt.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1862.

GEORGE A. MILLER et al.

V8. Appeal from McHenry.
WILLIAM MONTGOMERY.

ABSTRACT OF THE RECORD.

This was an action of assumpsit on a note. Declaration filed
December 12th, a. p. 1857. TFirst count on note, which is as
follows:

“We jointly and severally promise to pay Wm. Montgomery,
or order, the sum of two hundred and fifty dollars by the first
day of November next, at 10 per cent. interest.

G. A. MiLLER,
WricaT, HARPER & WRIGHT,
JorN DoNNELLY.”

Common counts were filed.

The suit was brought against George A. Miller, Charles
Wright, James Harper, Joseph Wright, and John Donnelly.

Service of process only upon John Donnelly and Joseph
Wright—George Miller excepting service; Charles Wright and
James Harper not found.

The declaration does not allege that any of the makers of the
note were partners, but alleges that defendants executed a note
by the name, style, and description of G. A. Miller, Wright,
Harper & Wright, John Donnelly.
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First plea, payment of two hundred and twenty-five dollars.
Second plea, set off for money owing by plaintiff to defendants,
Third plea, general issue.

Replication to second and third pleas, being a general traverse
of the same, and issue jointly.

Trial, and verdict for plaintiff, $140 41.
Bill of Bxceptions.

Plaintiff read in evidence the note copied above, upon which
credits were endorsed as follows: December 6th, $112 60,
March 20th, 1857, $43 60. Plaintiff’s rested.

Defendants called A. W. Tappan, who testified that he wrote
the receipt shown him, which was as follows :

‘““ Woobsrock, Dec. 6th., 1856.
“Received of G. A. Miller one hundred and seventy-five dol-
lars to apply on brick for the Hartford church.

his
“A. W. Taprav, Wi 4 MoNTGOMERY.”
Witness. mark.

That he signed the same as a witness ; that at the time of the
execution of said receipt he was present, and counted the money
for which it was given; that he saw that sum at that time paid
to the plaintiff by the defendant, Miller ; Miller told the plain-
tiff at that time that he wanted the money for which the receipt
was given applied upon the note on which the defendant, Don-
nelly, was security, to which the plaintiff agreed.

Defendants called A. W. Tappan, who testified that he was
present when the above receipt was given, and Miller at that
time paid plaintiff $175 00; that at that time it was agreed be-
tween plaintiff and defendant, Miller, in presence of witness, that
the whole amount of said $175 00 was to be endorsed upon a
note of 5250 00 given to the plaintiff by G. A. Miller, Wright,
Harper & Wright, and John Donnelly.

Cross Eramination. Plaintiff wanted defendant, Miller, to
allow him to apply a portion of the monecy then paid,
upon an individual debt that he, plaintiff, held against Miller,
which Miller refused to do before the money was paid, stating
as a reason that he wanted to see a note of $259, on which Johu
Donnelly was security, paid first; the receipt was then written
by witness, A. W. Tappen, 1 told Tappen in presence of the
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parties, that the receipt was too indefinite to cut off the note for
that amount, because the note was not described even if the
note was given for the brick for the Hartford church; Mont-
gomery replied that it did not make any difference; that the
note was at home, and as soon as he got there he would endorse
the $175 on it.

James Deacon testifies as follows: Was present when defend-
ant, Donnelly, signed the note in suit; the note was made by
defendants, Miller, Wright, Harper and Wright, for brick to
build the Hartford church; Donnelly signed the note as secu-
rity; the plaintiff refused to take it unless it was signed as
security.

Defendants rested.

Defendants offered the deposition of Archibald D. Montgom-
ery who testifies as follows: I am acquainted with the parties
of the suit; I was present at a settlement between plaintiff and
George A. Miller.

The following interrogatories and answers were objected to
by defendants:

Int. 4th. State what was said between the parties at that time.

Ans.  Mr. Miller and witness figured up what was due on the
note and account of Miller to plaintiff, and the note shown to
witness, marked A, is the note referred to at said settlement.

Int. 5th. What was agreed as to the amount due on the note
at the time of settlement ?

Ans. There was about ninety odd dollars due on the note at
that time as appears by the note as endorsement.

Int. 6th, When was this conversation ?
Ans. August 3d, 1857.

Int. 7th. State whether Miller was in company in creating
said indebtedness.
Ans. Heard Miller say he was.

Int. 9th. State whether there was an accouni between de-
fendant, Miller, and plaintiff beside the note.
Ans. There was.

To each of which interrogatories and answers the defendant
objected. The Court overruled the objection and permitted the
same to be read ; to which decision of the Court the defendants
then and there excepted.
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The witness testified further as follows: At the time of the
last endorsement on the back of the note, Miller said a part was
to be applied on the note, a part on the account; it was so ap-
plied ; don’t recollect how much ; I have heard plaintiff say that
Donnelly signed the note for the other defendants as security;
I am the son of the plaintiff; the brick for which the note was
given were used to build a Catholic church in Hartford.

T. F. Sherman testified that he heard a conversation between
defendant, Miller, and plaintiff, Montgomery ; none of the other
defendants were present; saw the note and the account of plain-
tiff against Miller; that he looked over the figures made by
them, and found them right; there was about $114 due upon
the note and account.

This was all the evidence.

The Court was asked to instruct the jury on the part of the
defendants as follows:

1st. If the jury believe from the evidence that the receipt
offered in evidence was by the plaintift and defendant, Miller,
to apply on thé note in question, then that it was so applied
and that such receipt satisfied in full the balance remaining due
on the note, then the plaintiff cannot recover even though the
jury believe that the defendant, Miller, afterwards agreed that
such receipt or any part of it should apply on any other deal
existing between Montgomery and Miller.

2d. If the jury believe it from the evidence that the note
was satisfied in full by payments and receipt, then they are in-
structed that any afterward arrangement made by Miller by
which such payments were to be differently applied and the in-
debtedness of the note revived, is not binding on the defendant,
Donnelly, if the jury further believe that the plaintiff knew
that Donnelly signed the note as security, unless the jury believe
that Miller had authority for the other defendants to so change
the application of the payments if any were made.

3d. The jury are instructed that the mere fact that the re-
ceipt and one of the endorsements on the note bear the same
date, is not evidence sufficient of itself to warrant the jury in
finding that the receipt and endorsement are one and the same
payment.

4th. That any agreement made by and between the defend-
ant, Miller, and the plaintiff or his agent, in regard to the
amount due upon the note, is not binding upon the defendant,
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Donnelly, unless the jury believe from the evidence that Don-
nelly assented to the same; if they also believe from the
evidence that the plaintiff knew that Donnelly signed the note
as security for the other defendants.

The Court refused each of such instructions, to which decision
the defendant then and there excepted.

The jury found for the plaintiff $104 21.

Defendants moved for a new trial; the Court overruled the
motion, and the defendants then and there excepted.

ERRORS ASSIGNED.

1st. The Court erred in permitting the interrogatories of the
deposition of Archibald D. Montgomery, No. 4, 5, 6, 7 and S, and
the respective answers thereto, to be read in evidence.

2d. The Court erred in refusing to give each of the several
instructions asked by defendants.

3d. The Court overruled the motion for a new trial.

POINTS AND AUTHORITIES FOR APPELLANT.

The evidence did not sustain the declaration; there was no
proof that the defendants, by the name, style and description of
G. A. Miller, Wright, Harper & Wright, John Donnelly, exe-

euted the note sued on.
Woodworth vs. Fuller, 24 111, 109.

2d. The proof shows that John Donnelly signed the note as
security for the other defendants. There was no question of
partnership in the case; it was claimed by Donnelly that the
note was fully paid on the 20th of March, 1857, and evidence
tending to prove that fact was offered. It was certainly not
competent to rebut that proof by the admissions of Miller alone,
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made on the 3d of August, 1857, and consequently the interro-
gatories and answers objected to in the deposition were not
competent testimony.

The interest of defendant, Miller, at the time the admission
was made, was clearly to have the payment applied on his indi-
vidual debt to plaintiff, rather than on the debt for which he
was liable jointly with the other defendants. Nome of the de-
fendants signed as security but Donnelly.

But the question distinctly presented by the instructions is
this: if the note had been fully paid by Miller, could Miller, by
a subsequent arrangement with plaintiff, change the payment
which had been made upon the note, and apply it to his indi-
vidual indebtedness to the plaintiff so as to revive the note
against its security? We insist that he could not, because the
note was extinguished by the payment.

The evidence tended to show that at the time of the payment
of the $175, that the payment was made upon this note; Miller
had the right so to apply the payment at the time.

Burge on Suretyship, 123.

If the $175 00 is to be allowed as a payment upon that note,

then this cannot in any way be sustained.

A different rule from the one we contend for would place a
surety always in the power of his principal ; nor could any pay-
ment by the principal at any time assure him permanent release
from his liability.

GLOVER, COOK & CAMPBELL,
For Appellant.
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SUPREME COURT OF ILLINOLS,

THIRD GRAND DIVISION,

APRIL TERM TEBRREOF, .A. D. 1862.

GEORGE A. MILLER et al.
vS. Appeal from McHenry.
WILLIAM MONTGOMERY.

ABSTRACT OF THE RECORD.

This was an action of assumpsit on a note. Declaration filed
December 12th, A. p. 1857. TFirst count on note, which is as
follows:

“We jointly and severally promise to pay Wm. Montgomery,
or order, the sum of two hundred and fifty dollars by the first
day of November next, at 10 per cent. interest.

G. A. MiLLER,
WricaT, HARPER & WRIGHT,
JorN DoNNELLY.”

Common counts were filed.

The suit was brought against George A. Miller, Charles
Wright, James Harper, Joseph Wright, and John Dounelly.

Service of process only upon John Donnelly and Joseph
Wright—George Miller excepting service; Charles Wright and
James Harper not found.

The declaration does not allege that any of the makers of the
note were partners, but alleges that defendants exccuted a note

by the name, style, and description of G. A. Miller, Wright,

Harper & Wright, John Donnelly. ‘
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First plea, payment of two hundred and twenty-five dollars.

Second plea, set off for money owing by plaintiff to defendants.
Third plea, general issue.

Replication to second and third pleas, being a general traverse
of the same, and issue jointly.

Trial, and verdict for plaintiff, $140 41.
Bill of Fxceptions.

Plaintiff read in evidence the note copied above, upon which
credits were endorsed as follows: December 6th, $112 60,
March 20th, 1857, $43 60. Plaintiff’s rested.

Defendants called A. W. Tappan, who testified that he wrote
the receipt shown him, which was as follows :

“ Woopstock, Dec. 6th., 1856.
“Received of G. A. Miller one hundred and seventy-five dol-
lars to apply on brick for the Hartford church.

his
“ A. W. TarpAN, Wi b4 MoNTGOMERY.”
Witness. mark.

That he signed the same as a witness ; that at the time of the
execution of said receipt he was present, and counted the money
for which it was given; that he saw that sum at that time paid
to the plaintiff by the defendant, Miller ; Miller told the plain-
tiff at that time that he wanted the money for which the receipt
was given applied upon the note on which the defendant, Don-
nelly, was security, to which the plaintiff agreed.

Defendants called A. W. Tappan, who testified that he was
present when the above receipt was given, and Miller at that
time paid plaintiff $175 00; that at that time it was agreed be-
tween plaintiff and defendant, Miller, in presence of witness, that
the whole amount of said $175 00 was to be endorsed upon a
note of $250 00 given to the plaintiff by G. A. Miller, Wright,
Harper & Wright, and John Donnelly.

Cross Fxamination. Plaintiff wanted defendant, Miller, to
allow him to apply a portion of the money then paid,
upon an individual debt that he, plaintiff, held against Miller,
which Miller refused to do before the money was paid, stating
as a reason that he wanted to see a note of $250, on which John
Donnelly was security, paid first; the receipt was then written
by witness, A. W. Tappen, 1 told Tappen in presence of the
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parties, that the receipt was too indefinite to cut off the note for
that amount, because the note was not described even if the
note was given for the brick for the Hartford church; Mont-
gomery replied that it did not make any difference; that the
note was at home, and as soon as he got there he would endorse
the $175 on it.

James Deacon testifies as follows: Was present when defend-
ant, Donnelly, signed the note in suit; the note was made by
defendants, Miller, Wright, 1Tarper and Wright, for brick to
build the Hartford church; Donnelly signed the note as secu-
rity; the plaintiff refused to take it unless it was signed as
security.

Defendants rested.

Defendants offered the deposition of Archibald D. Montgom-
ery who testifies as follows: I am acquainted with the parties
of the suit; I was present at a settlement between plaintiff and
George A. Miller.

The following interrogatories and answers were objected to
by defendants:

Int. 4th. State what was said between the parties at that time.

Ans.  Mr. Miller and witness figured up what was due on the
note and account of Miller to plaintiff, and the note shown to
witness, marked A, is the note referred to at said settlement.

Int. 5th. What was agreed as to the amount due on the note
at the time of settlement ?

Ans. There was about ninety odd dollars due on the note at
that time as appears by the note as endorsement.

Int. 6th, When was this conversation ?
Ans. August 3d, 1857.

Int. 7Tth. State whether Miller was in company in creating
said indebtedness.
Avs. Heard Miller say he was.

Int. 9th. State whether there was an account between de-
fendant, Miller, and plaintiff beside the note.
Ans. There was.

To each of which interrogatories and answers the defendant
objected. The Court overruled the objection and permitted the
same to be read ; to which decision of the Court the defendants
then and there excepted.
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The witness testified further as follows: At the time of the
last endorsement on the back of the note, Miller said a part was
to be applied on the note, a part on the account; it was so ap-
plied ; don’t recollect how much; I have heard plaintiff say that
Donnelly signed the note for the other defendants as security ;
I am the son of the plaintiff; the brick for which the note was
given were used to build a Catholic church in Hartford.

T. F. Sherman testified that he heard a conversation between
defendant, Miller, and plaintiff, Montgomery ; none of the other
defendants were present; saw the note and the account of plain-
tiff against Miller; that he looked over the figures made by
them, and found them right; there was about $114 due upon
the note and account.

This was all the evidence.

The Court was asked to instruct the jury on the part of the
defendants as follows:

1st. If the jury believe from the evidence that the receipt
offered in evidence was by the plaintiff and defendant, Miller,
to apply en the note in question, then that it was so applied
and that'such receipt satisfied in full the balance remaining due
on the note, then the plaintiff cannot recover even though the
jury believe that the dcfendant, Miller, afterwards agreed that
such receipt or amy part of it should apply on any other deal
existing between Montgomery and Miller. '

2d. If the jury believe it from the evidence that the note
was satisfied in full by payments and receipt, then they are in-
structed that any afterward arrangement made by Miller by
which such payments were to be differently applied and the in-
debtedness of the note revived, is not binding on the defendant,
Donnelly, if the jury further believe that the plaintiff knew
that Donnelly signed the note as security, unless the jury believe
that Miller had authority for the other defendants to so change
the application of the payments if any were made.

3d. The jury are instructed that the mere fact that the ve-
ceipt and one of the endorsements on the note bear the same
date, is not evidence sufficient of itself to warrant the jury in
finding that the receipt and endorsement are one and the same
payment.

4th. That any agreement made by and between the defend-
ant, Miller, and the plaintiff or his agent, in regard to the
amount due upon the note, is not binding upon the defendant,
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- Donnelly, unless the jury believe from the evidence that Don-

nelly assented to the same; if they also believe from the
evidence that the plaintiff knew that Donnelly signed the note
as security for the other defendants.

The Court refused each of such instructions, to which decision
the defendant then and there excepted.

The jury found for the plaintiff $104 21.

Defendants moved for a new trial; the Court overruled the
motion, and the defendants then and there excepted.

ERRORS .ASSIGNED.

1st. The Court erred in permitiing the interrogatories of the
deposition of Archibald D. Montgomery, No. 4, 5, 6, 7 and §, and
the respective answers thereto, to be read in evidence.

9d. The Court erred in refusing to give each of the several
instructions asked by defendants.

3d. The Court overruled the motion for a new trial.

POINTS AND AUTHORITIES FOR APPELLANT.

The evidence did not sustain the declaration; there was no
proof that the defendants; by the name, style and description of
G. A. Miller, Wright, Harper ‘& Wright, John Donnelly, exe-
cuted the note sued on.

Woodworth vs. Fuller, 24 111, 109,

9d. The proof shows that John Donnelly signed the note as
security for the other defendants. There was no question of
partnership in the case; it was claimed by Donnelly that the
note was fully paid on the 20th of March, 1857, and evidence
tending to prove that fact was offered. It was certainly not
competent to rebut that proof by the admissions of Miller alone,
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made on the 3d of August, 1857, and consequently the interro-
gatories and answers objected to in the deposition were not
competent testimony.

The interest of defendant, Miller, at the time the admission
was made, was clearly to have the payment applied on his indi-
vidual debt to plaintiff, rather than on the debt for which he
was liable jointly with the other defendants. None of the de-
fendants signed as security but Donnelly.

But the question distinctly presented by the instructions is
this: if the note had been fully paid by Miller, could Miller, by
a subsequent arrangement with plaintiff, change the payment
which had been made upon the note, and apply it to his indi-
vidual indebtedness to the plaintiff so as to revive the note
against its security? We insist that he could not, because the
note was extinguished by the payment.

The evidence tended to show that at the time of the payment
of the $175, that the payment was made upon this note; Miller
had the right so to apply the payment at the time.

Burge on Suretyship, 123.

If the $175 00 is to be allowed as a payment upon that note,
then this cannot in any way be sustained.

A different rule from the one we contend for would place a
surety always in the power of his principal ; nor could any pay-
ment by the principal at any time assure him permanent release

from his liability.
GLOVER, COOK & CAMPBELL,
For Appellant.




rf Lo /ééﬂ V4
o% %/ ;ﬂ.@
2



?mﬁd.@w

Het>, (b fetbocec?

Sppitsinn S o

S i %/ N (mczcn Mf
/M% o>y v OBlAT &eeoq
e b ZHT @Pvrov 2Ledlloclo Pecee o
e g See T tee T @rean
bbbz For % L. Joreler. como ZE
Q27 of Uzelo Bocrfrorzrcns - LT 22,

e T~ BT T Teziew Tl RAbcal

Ctry fpoiged gior eccld ALErzicl
of la O Sren 7, 7. L
%‘MWZLM /é% el el s
Ctco s e, T2 Fele b a:?‘%@
‘%&/m ol dvercd Copeclel To P2eectd
(2, Fiw 4/4@(,2/ = Seee et P
elce Coie of P Chos To Fotgony

B W%Lzz;wﬁr/%/%: S
By Gpreccu o7 BeZorece Foco CpgveceT
Lol FL>5 Qezrzes, F Wocc 6 L2l orecn
&@M%ﬂm%mmf

ke e

St ore Pro T L8 Fcr




o

e LlmZettetc Proncle o ZFos CezZZizi

%9‘0@0;/-’4/' Cerrcers 5 = cec e T
V2lecy fF ftrtas, o FE foie o & et
Clalidl, les Diei I Hencte Caeit, Sproec
QB Zece et PPt vnie L0Fll, ez, ae

T S At s
X eF o

Tl #f gatie



P

Z52% 0 /6 54\/(¢, Lo L. als

/,4,.,(@%,4\ %%/é%%
Dt eze~7

7 WA o e per i i
Seoeer Hlwrr, 2 il o s G A T~
b7 W el NS PR AR

Lok Phe Zeiv oy et A rcail e 5P

O o e i

Gkl Mo 20 ftenin, (FCO

WLk
é‘.“(;‘( = St o e







I 6Ter,

!w s O, Mf&]d’wg/%‘

|
/= oy & Qporic AO/EST
Lottt R Y G eflinte fags
page a3 | O enl ol B forel Aey
ldzf Wnr ABTE5T- b iy mg//(za
SSlon s % g i aaeditn, iz vo@awg
g WZV,@, (a7 v /8 ¥
‘ e JL/V‘ m‘w((xg,a,./s 57’« y’}

\\ WMV W@,%%}/ﬁ Bovac,  fosts



,’J/“@ & 35;

e Dot Ao (Y

s B e K3 fﬁa,,e\p:m e Lo 4

\_ s ;59
mvy m D 8

aMzi_

heoclo- O dwawc\v}\ai e Conel . Phe)

——t a8

M@%/Mm (

Q%«Ow
Ui~ m%

B &‘@ﬁ@jffw Cl//.z_,o

tol

Koo e %

ol

Co—oil ol M//c_ >& Cons Zo Olos

M gUk\M ()/Ll/ Crax AS (e M ()W

/Yc——ﬂ)(\f&/aw/(o
W & favl/o s

ol e Coane fwww %/&%

a/// &C\M—v\ﬁfs
i



N|

Sua Vﬁagn i me_. M'%
| )

e

o a (L//j

yZ %)

W’#ter\\ m(‘k«.c_, A (’é«gm o m

ééww nys l/\zOMuL_u
-






-

SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1882.

GEORGE A. MILLER et al.

V8. Appeal from McHenry, ©
WILLIAM MONTGOMERY. :

ABSTRACT OF THE RECORD,

This was an action of assumpsit on a note. Declaration filed
December 12th, A. p. 1857. TFirst count on note, which is as
follows:

“We jointly and severally promise to pay Wm. Montgomery,
or order, the sum of two hundred and fifty dollars by the first
day of November next, at 10 per cent. interest.

G. A. MiLLER,
WricaT, HARPER & WrRIGHT,
JouN DoNNELLY.”

Common counts were filed.

The suit was brought against George A. Miller, Charles
Wright, James Harper, Joseph Wright, and John Donnelly.

Service of process only upon John Donnelly and Joseph
Wright—George Miller excepting service; Charles Wright and
James Harper not found.

The declaration does not allege that any of the makers of the
note were partners, but alleges that defendants executed a note
by the name, style, and descuptlon of G. A. Miller, Wunfht
II'upcx & Wright, John Donnelly.
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First plea, payment of two hundred and twenty-five dollars.
Second plea, set off for money owing by plaintiff to defendants.
Third plea, general issue.

Replication to second and third pleas, being a general traverse
of the same, and issue jointly.

Trial, and verdict for plaintiff, $140 41.
Bl of Exceptions.

Plaintiff read in evidence the note copied above, upon which
credits were endorsed as follows: December 6th, $112 60,
March 20th, 1857, $43 60. Plaintiff’s rested.

Defendants called A. W. Tappan, who testified that he wrote
the receipt shown him, which was as follows:

“ Woobnstock, Dec. 6th., 1856.
“Received of G. A. Miller one hundred and seventy-five dol-
lars to apply on brick for the Hartford church.

his
«“ A, W. TaprrAN, Wi 4 MoNTGOMERY.”
Witness. mark.

That he signed the same as a witness; that at the time of the
execution of said receipt he was present, and counted the money
for which it was given; that he saw that sum at that time paid
to the plaintiff by the defendant, Miller ; Miller told the plain-
tiff at that time that he wanted the money for which the receipt
was given applied upon the note on which the defendant, Don-
nelly, was security, to which the plaintiff agreed.

Defendants called A. W. Tappan, who testified that he was
present when the above receipt was given, and Miller at that
time paid plaintiff $175 00; that at that time it was agreed be-
tween plaintiff and defendant, Miller, in presence of witness, that
the whole amount of said $175 00 was to be endorsed upon a
note of $250 00 given to the plaintiff by G. A. Miller, Wright,
Harper & Wright, and John Donnelly.

Cross Examination. Plaintiff wanted defendant, Miller, to
allow him to apply a portion of the money then paid,
upon an individual debt that he, plaintiff, held against Miller,
which Miller refused to do before the money was paid, stating
as a reason that he wanted to see a note of $250, on which John
Donnelly was security, paid first; the receipt was then written
by witness, A. W. Tappeu. T told Tappen in presence of the
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parties, that the receipt was too indefinite to cut off the note for
that amount, because the note was not described even if the
note was given for the brick for the Hartford church; Mont-
gomery replied that it did not make any difference; that the
note was at home, and as soon as he got there he would endorse
the $175 on it.

James Deacon testifies as follows: Was present when defend-
ant, Donnelly, signed the note in ‘suit; the note was made by
defendants, Miller, Wright, Harper and Wright, for brick to
build the Hartford church; Donnelly signed the note as secu-
vity; the plaintiff refused to take it unless it was signed as
security.

Defendants rested.

Defendants offered the deposition of Archibald D. Montgom-
ery who testifies as follows: I am acquainted with the parties
of the suit; I was present at a settlement between plaintiff and
George A. Miller.

The following interrogatories and answers were objected to
by defendants:

Int. 4th. State what was said between the parties at that time.

Ans.  Mr. Miller and witness figured up what was due on the
note and account of Miller to plaintiff, and the note shown to
witness, marked A, is the note referred to at said settlement.

Int. 5th. What was agreed as to the amount due on the note
at the time of settlement ?

Ans. There was about ninety odd dollars due on the note at
that time as appears by the note as endorsement.

Int. 6th. When was this conversation ?
Ans. August 3d, 1857.

Int. Tth. State whether Miller was in company in creating
said indebtedness,
Ans. Heard Miller say he was.

Int. 9th. State whether there was an accouni between de-
fendant, Miller, and plaintiff beside the note.
Ans. There was.

To each of which interrogatories and answers the defendant
objected. The Court overruled the objection and permitted the
same to be read ; to which decision of the Court the defendants
then and there excepted.

g e e
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The witness testified further as follows: At the time of the
last endorsement on the back of the note, Miller said a part was
to be applied on the note, a part on the account; it was so ap-
plied ; don’t recollect how much ; I have heard plaintiff say that
Donnelly signed the note for the other defendants as security;
I am the son of the plaintiff; the brick for which the note was
given were used to build a Catholic church in Hartford.

T. F. Sherman testified that he heard a conversation between
defendant, Miller, and plaintiff, Montgomery ; none of the other
defendants were present; saw the note and the account of plain-
tiff against Miller; that he looked over the figures made by
them, and found them right; there was about $114 due upon
the note and account.

This was all the evidence.
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Donnelly, unless the jury believe from the evidence that Don-
nelly assented to the same; if they also believe from the
evidence that the plaintiff knew that Donnelly signed the note
as security for the other defendants.

The Court refused each of such instructions, to which decision
the defendant then and there excepted.

The jury found for the plaintiff $104 21.

Defendants moved for a new trial; the Court overruled the
motion, and the defendants then and there excepted.

ERRORS ASSIGNED.

1st. The Court erred in permitting the interrogatories of the
deposition of Archibald D. Montgomery, No. 4, 5, 6, 7 and S, and
the respective answers thereto, to be read in evidence.

2d. The Court erred in refusing to give each of the several
instructions asked by defendants.

3d. The Court overruled the motion for a new trial.

POINTS AND AUTHORITIES FOR APPELLANT.

The evidence did not sustain the declaration; there was no
proof that the defendants, by the name, style and description of

. G. A. Miller, Wright, Harper & Wright, John Donnelly, exe-

cuted the note sued on.
Wooduworth vs. Fuller, 24 111, 109,

2d. The proof shows that John Donnelly signed the note as
security for the other defendants. There was no question of
partnership in the case; it was claimed by Donnelly that the
note was fully paid on the 20th of March, 1857, and evidence
tending to prove that fact was offered. It was certainly not
competent to rebut that proof by the admissions of Miller alone,
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made on the 3d of August, 1857, and consequently the interro-
gatories and answers objected to in the deposition were not
competent testimony.

The interest of defendant, Miller, at the time the admission
was made, was clearly to have the payment applied .on his indi-
vidual debt to plaintiff, rather than on the debt for which he
was liable jointly with the other defendants. None of the de-
fendants signed as security but Donnelly.

But the question distinctly presented by the instructions is
this: if the note had been fully paid by Miller, could Miller, by
a subsequent arrangement with plaintiff, change the payment
which had been made upon the note, and apply it to his indi-
vidual indebtedness to the plaintiff so as to revive the note
against its security ? We insist that he could not, because the
note was extinguished by the payment.

The evidence tended to show that at the time of the payment
of the $175, that the payment was made upon this note; Miller
had the right so to apply the payment at the time.

Burge on Suretyship, 123.

If the $175 00 is to be allowed as a payment upon that note,
then this cannot in any way be sustained.

A different rule from the one we contend for would place a
surety always in the power of his principal ; nor could any pay-
ment by the principal at any time assure him permanent release
from his liability.

GLOVER, COOK & CAMPBELL,
For Appellant.
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