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This was an action of Forcible Entry and Detainer brought
by Fowler against Brush, to recover the possession of 46
feet off south end of lots 7 and 8, in block 2, in the town of
Altona, Knox County, Illinois.

The evidence given for the Plaintiff is sufficient prima
facia for a recovery. : s

The first error complained of in this case is, that the Court
refused proper evidence offered by the Defendant. The De-
fendant offered in evidence the Writ of Assistance under
which the possession was taken, and in connection with the
writ also the mortgages foreclosed, and the decree of sale

and deed thercon ; not for the purpose of showing title to

the land, but for the purpose of showing the manner and

authority for taking the possession of the land. L
To ascertain whether there is error in the ruling of the
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Coart, it is necessary to ascertain in what cases this action
will lie. The Statute provides that this action will lie

1. For a wrongtul or illegal entry, as distinguished from
a foreible or violent one.

2 For a forcible or violent entry.

3. For wrongfully holding over by tenant.

Atkinson vs. Lester; 1 Scammon, 409.

Whittiker vs. Gautier; 8 Gilman, 447.

It this action is maintainable, it is so under the first above
named instances, for a wrongtul and illegal entry ; or,in the
language ot the Statute, in a case where entry is not given
by law.

The case made by the Plaintiff as to lot eight is this, (and
so stated in his complaint, and he must stand or fall by his
complaint. The Court can’t say that if the proof is different
from complaint, and that under a different complaint the
Plaintiff might have recovered) that vne E. C. Brott made
the entry, that Brott put Piart in possession, and that Piatt
put the Defendant Brush in possession.

The Defendant offered to prove that Brott entered under
and by virtue of; and in execution of the writ offered in ev-
idence; and so far as this case is concerned it must be
treated the same as though the proot showed that he so en-
tered.

And also offered the writ under which the entry was made
with the Sheriff’s return thereon, and also the order of the
Court on which the writ issued.

Now, it Broti’s entry as Sheriff in the execution of process
was not a wrongful and illegal euntry, and was not an entry
not given by law, then this action caunot be maintained.

The writ commanded the Sheriff to put John Piatt in pos-
session of the land. Ile was an officer of the law—not act-
ing of his own volition.  He had no discretion. The law
required him to execute the mandate of the writ to the let-
ter. That he could not do without putting Piatt into the
possesgion of the land.

Can it be said that this was an entry not given by law,
when the law required the entry to be made? Whether the
writ was properly issued or not, was not a question to be de-
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cided by the Sheriff. He was not bound to look heyond the
face of the writ.

McDonald vs. Wilkee et al. ; 13 Tli, 28 & 602.

Barnes vs. Barber ; 1 Gilman, 401.

Schlencker et al. vs. Risley ; 3 Scam , 483.

Stafford vs. Low ; 2 Ill,, 153.

Tuttle et al. vs. Wilson ; 24 Ill., 553.

Slomer vs. The People ; 25 Ill., 70.

He put Piatt in possession, as stated in the complaint. He
was commanded by the writ, under the seal of the Court, to
do so. If the Sheriff only did what he had a right to do and
was bound to do, then, so far as this remedy is concerned,
Piatt and Brush are justifiable. This error of the Court only

refers to lot 8, as will be seen by the writ.
This action sounds in tort, and can only be maintained in

the case where the complaint is based on a wrongful act, a
wrongful entry or wrongful holding over.

T'o test this case, I inquire whether an action of trespass
could have been maintained against Brott, the Sheriff ¢ If
not, why? Simply because the face of the writ commanded
him to do just what he did do ; and becanse he was not bound
to look beyond the face of the writ, trespass would not lie.
But trespass will lie for any wrongtul interterence with the
person or property of another ‘What is the conelusion,
then? It is this: That in the eye of the law, as to the Sheriff
this would not be a tortious act. It is not the Defendant’s
fault if the law did not give to the Plaintiff this peculiar rem-
cdy. His remedy was by Ejectment. It a man was to
bring Assumpsit, where Debt or Covenant only would lie,
he would have to go out of Court. Is the rule different
here? Now, under the complaint this 2ction could not be
maintained, in any event, without showing that Brush went
in under Piatt, and Piatt under Brott, and that Brott en-
tered illegally, and thus making Brush responsible for the
act or character of Brott’s entry; and if Brott’s entry was
illegal, of course the action would lie. But if, in the sense
of the Statute, Brott’s entry was authorized and commanded,
and required by the law, then of course it could not, in the

sense of the Statute, be an illegal and unlawful entry ; and
if not, this action cannot be maintained.
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Tlc Plaintiff is not deprived of any legal right by this
liolding. ITe has his remedy by Ejectment ; and we think
that the Thompson children, who were represented by Piatt
in that foreclo-ure, are entitled to a strict coustruction of the
Statute in their behalf.  This Statute is an innovation upon
the common law, and is to be strictly construed, especially
in a case where the Plaintiff has no interest except that of
tenant, and has, as the Defendant offered to prove, repudi-
ated his landlord.

1n this case the verdict of the jury assesses damages against
the Defendant, which is unauthorized by law, and the judg-
ment of the Court was for damages, which is erroneous.

Defendant offered to prove ¢ that the Plaintiff went into
possession under David Mason, who was Defendant in the
chancery suit, and that after the deed in the foreclosure suit
was given to Piatl, Fowler rented of Piatt; that his time
had expired and notice to quit had been given before this
suit was commenced ; ana that Fowler had repudiated Ma-
son and Piatt as his landlords, and set up title to the land in
himselt adverse to them,” which was refused by the Court.
Now, this case is to be decided on this point the same as
though the proof had been made; and if this was the proof,
then Fowler was not entitled to the possession of the land
when the suit was brought, but was liable to be put out of
the possession by Piait; aund will the Court sustain this ac-
tion, and thus compel this circuity of action, to determine
the rights of the parties to the pussession of this land ?

The judgment should have been arrested on motion, for
the reason that the verdict aud judgment of the Court is for
damages as well as for the recovery of the land. Such a
judgment is unauthorized in this proceeding.

Robinson vs. Crummer; 5 Gilinan, 222.

If may be urged that the statement of the Plaintift’s proof
is that the entry was made by the “joint act of the said Brott,
Piatt and Brush.” It is su stated, but not so intended. If

_ that were true, that would not sustain the complaint; and

they are bound to prove their complaint with as inuch strict-
ness as a prosecutor would be to prove an indictment. To
test this in that respect: if there was no proof to sustain

Fiy
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the complaint, only that Brotr, Piatt and Brash, by their

joint act, entered, then the complaint would not be sustained

by thc proof, and the Plaiutiff could not rccover. The alle-
gation as to lot § is, that Brott entered and put Piatt in, and
Piatt put Brush into possession; and all of these allegations
are material to be proved, and proof of other points will not
sustain the complaint ; and if the entry was a joint act, and
the entry was still under the writ, and under and by the
Sherift, and if justifiable as to the Sheriff, the entry was jus-
tifiable as to all the parties; and the holding of Brush is
tortious, or not depending on the question whether the entry
Ly the Sheriff’ Brott was justifiable, for it is by the complaint:
thrown back upon Brott’s entry as illegal; and it' the entry
by the Sheriff was not tortious, this action cannot be main-
tained. All entries may be put in two classee—that of jus-
tifiable, and tortious,  The entry in this case is either the
one or the other ;—if justifiable, then this action cannot be
maintained. Again: It the taking of possession was justi-

fiable, then the continued possession is justifiable, and must

be sustained.  In this case the prosecution is not for wrong-

tully withholding a posscssion, as of a tenant, where the en-

try was authorized. In order to get a person out for wrong-

tully withholding possession there must be a tenancy ; and

there is no pretence ot a tenancy in this case. If the entry

in this case is tortious, then the pussession is tortious. It the

entry is justifiable, the possession is justifiable, and the ac.

tion cannot be maintained.

It is contended in this case that inasmuch as Fowler was
in possession of the land when the bLill was filed, and was
not made a party to the chancery proceediug, thereforc the
writ should not have heen issued and executed against him,
aud by reason of the premises the writ was illegally sued out.

This argument, if true, amounts to nothing, (i’ true as a
legal proposition) unless you go farther and make the Sheriff
responsible for the illegality by saying that the Sheriff was
bound to go behind the writ, and take notice of the facts that
existed behind the face of the writ, and this would oyerthrow

the well settled proposition of law established by the author-
ities first above cited.
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It appears from the Record (page 13) that Defendant be.
low offered to prove thut Fowler, Plaintiff below, entered in-
to the possession of the premises in controversy before the
commencement of the suit in chancery for the foreclosure of
mortgage on the premises in controversy, as tenant of David
Mason, who is adinitted to have been a party to or bound by
the decree on which the writ of possession was issued ; that
Defendant below offered to prove that at the time of issuing
and executing of the writ of possession, Fowler’s tenancy
and right of possession as against David Mason, his landlord,
had expired ; that a demand of possession, in writing, had
Leen made by Piatt, who had acquired David Mason’s title
under and by virtue of the decree and Master’s deed ; and
that Fowler had refused to surrender possession, and was
unlawfully holding over when the writ of possession was
issned and executed, and that the Court excluded the cvi-
dence.

A tenant is estopped from denying his landlord’s title, and
consequently the title acquired under the decree.

Ankeny vs. Picrce ; Breese, 202.

Bailey vs. Campbell ; 1 Scam., 110.

Whitney vs. Cochran ; 1 Scam., 209

Dunbar vs. Bonesteel ; 3 Scam., 34.

Ferguson vs. Miles ; 3 Gilmn., 366.

And other authorities passim.

But if Fowler went into possession before Piatt’s rights ac-
crued, then to dispossess Fowler, Piatt must show that Fowl-
er’s tenancy has expired, which defendant offered to prove
on' the trial below.

Ferguson vs. Miles ; 8 Gilm., 36€.

Fowler, in this case, was in no better position than David
Mason, his landlord, would have been, as the term for which
he could have successfully defended his possession, either
at law or in equity, had expired, and the right of possession
had become reinvested in David Mason, and consequently
in Piatt, on whom Mason’s title had devolved, by virtue of
the Master’s deed.

Had Mason been in possession, there can be no question
as to the right of the Oircuit Court of Knox County to dis
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possess him under the writ of possession issucd on this de-
cree of foreclosure. Mason was a party thereto. Fowler
was Mason’s tenant, holding over against the will of Piatt,
on whom Mason’s title devolved. TPiatt, a8 landlord, and
holding all Mason’s rights, had a present right to the pos-
session of the premises in controversy. Had he brought
ejectment under the circumstances, he was entitled to 2
judgment against Fowler for the possession, and a writ of
possession under that judjment.

Aldrich vs. Sharp; 3 Scam., 264.

4 Johnson’s Ch’y R., 610.

Flowers vs. Brown’s adm.; 21 Ill, 273.

Batterton vs Yoakum ; 17 Ill., 288.

When & court of chancery obtains juriediction of the sub-
ject matter of a suit, it will retain the jurisdiction, to the end
that complete justice may e done between theparties. It has
power to put the purchaser in possession, instead of driving
him to his action of ejectment.

3 Scam., 264.
It is only when a person is in possession claiminy adversely

to a decree that his interest is not effected by the decree, un-
less he is made a party thereto.

See Tongue vs. Morton ; 1 Harris & Johnson’s Md.R.,21.

No person need be made a party to a bill who would not
be at liberty to answer and coutest the right to the relief
prayed.

Lee vs. Colston; 3 Monro R., 245.

3 American Equity Digest, p. 85, § 49.

Fowler, under the circumstances, could not claim adversely
to his landlord, until he had restored possession to his land-
Jord, or those who had acquired his landlord’s title. Not
cdaiming adversely, & decree against Mason was a decree
against Fowler, so tar as it affected Fowler’s title as tenant
of Mason, and Fowler was therefure not a necessary or proper
party to the bill for foreclosure. He could not contest Plain-
tiff ’s right to the foreclosure, any more than Mason, his
Jandlord, could.  He stood in the same predicament as Ma-
gon, whom he represented, in point of interest. He was in
privity with Mason. Mason being a party to the foreclosure

and capable of setting up cvery defence which Fowler might
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lawfully have set up, it was, therefore, unnecessary to make
Fowler a party to the suit. If Fowler was not a necessary
or proper party to the bill and decree, so far as title was in
question, then the only question that arises on this record is,
had Piatt a right to dispossess Fowler under and by virtue
of a writ of possession issued under a decree which barred
every right that Fowler might lawfully have sct up, had he
been made a formal party to the foreclosure suit? It was
cluimed and offered to be shown on the trial below, that all
Fowler’s right in the premises in controversy at the time of
the institution of the foreclosure suit, was a right of posses-
gion as tenaut for his term of tenancy, and that term had ex-
pired when the writ of possession issued. These facts in an
cjectment suit by Piatt against Fowler, would entitle Piatt to
a verdict, judgment and writ of possession.

3 Scam., 264.

17 Illinois, 283.

3 Gilman, 366.

What a court of law may do by its writ of possession on a
judgment in ejectment, that a court of chancery has the
power to do by its writ of possession on a decree in foreclos-
ure.

3 Scammon, 264.

21 Ill., 273.

Qnere.—1t the facts which Defendant below offered to
prove in the Court below would, it proved in an action of
ejectment, entitle him to a writ of possession asagainst Fowl-
er, are not the same facts, when proved in an action for a
forcible entry under and by virtue of a writ of possession
issued out of chancery, a guod and valid defense to an action
tor such forcible entry %

‘the complaint was not sutticient for a recovery.

Ballance vs. Curtineus ; 3 Gilm., 453.

In this case Piatt was owner under the mortgage ot the
laud, und Fowler, if a tenant, had repudiated the relation of
landlord and tenant, and from that time his possession was
tortions; and Piatt, as mortgagee, had right of entry, and
therefore entry iu this case was given by law, for conditions
broken ; and if so, this attion cannot be maintained.



13 Illinois, 241. _ :
5 Gilman, 47. : =
14 1., 135.

5 Gilman, 41. .

2 Hawki C., chap. 64, sec. 1,2 and 3.

DOUGLASS & ORAILG, and J. C.FITNAM.

Attorneys for Apellant.
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STATE OF ILLINOIS.
SUPREME COURT,

APRIL TERM, A, D. 1864,

—

Abstract of Record.

JOHN FOWLER, ]
V8. }Appeal from Knox.
J

JOSHUA N. BRUSH.

This was an action brought and tried in this Court before
the Cirenit Court of Hnox County, Illinois, February 18, for
the recovery of 46 feet off south end of lots 7 and 8, in block
2, in the town of Altona, formerly Lapier, in said county.
The complaint is in the following words and figures:

Thereupon came the Defendant and moved the Court for

i a new trial, and in arrest of judgment herein, and the Court
having heard said motion, ordered that the same be over
ruled.

R It is therefore considered by the Courl that the Plaintiff

recover of the Defendant possession of the premises, in his
bill of complaint mentioned and described, and that he have
a writ of restitution and recover ot the Defendant One Cent,
his damages assessed as aforesaid, and costs, and have exe-
cution, &c.

Motion on part of Defendant to quash the complaint. Mo-

tion overruled.
Motion by Plaintiff’ to withdraw complaint and affix rev-

2 en té‘sfa@f%ggﬁ**uﬁom llowed.




Appeal prayed and allowed, Feb. 18, 1864, on filing bond
with John Piatt ae surety, in sum ot $500, within 30 days.
Bill ot exceptions to be filed in 30 days.

Bill of exceptions filed Feb. 26, 1864.

Plaintift proved Plaintiffs in possession of the land in Oct.
1858, and up to 21st March, 1862, and that on that day I.
C. Brott, who was then Sheriff of Knox County, Illinois,
went upon the premises, lot §, and put the Plaiutiff and his
goods from said part of lot 8, and that said Sheriff put John
Piatt in possession of said part of lot 8, and John Piatt put
the Defendant in possession of said part of lot 8, before the
commencement of this suit; that on or about the 21st of
March, 1862, by the joint act of Brott, Piatt and Brush, the
Plaintiff was forcibly ejected from said premises described in
complaint, and Defendant went into possession substantially
as set forth in complaint, and before commencement of the
suit the premises were properly demanded. It appeared
from the evidence that said Brott claimed that he took pos-
gession as aforesaid, th.t ue did it in execution of process,
and farther, that Defendant at 21st March entered into pos-
gession of said part of lot 7, described in the complaint, and
still retains possession thereof. ~Thereupon Piaintiff rested
his case.

And the Defendant offered to show in evidence a bill of
foreclosure, filed in Knox Circuit Court, in said State, filed
in said Court January 25, 1859, to which bill Abel Austiu,
David Mason, A. B. Codding, Warren C. Willard and Ja-
cob S. Chambers, were made Defendants, and that the last
named persons;we're brought into Court by service ot process;
and also offered the decree of foreclosure in said cause in
said bill against said defendants, which decree was made at
the October term of this Court, 1859, and which decree au-
thorized the sale of 46 feet off souith end of lot 8, in contro-
versy in this suit, being all of south, halt of said lot 8, except
90 feet off north end of said south half, and offered to prove
the sale of the land under said tecree to John Piatt, and of-
fered in evidence a deed to John Piatt, executed by the
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Master in Chancery of said county in the usunal form, con
veying that part of lot 8 in controversy, dated April 1, 1861
which deed contained the'decree atoresaid, and also offered
in evidence an order of this Court for a writ of possession
issued under said decree and deed, in the following words
and figures :

JOHN PIATT, Guardian, et al., } Motion

V8. for writ of
ABEL AUSTIN, et al., possession.

And now this cause coming for hearing on complainant’s
motion, and the Court being fully advised in the matter, it
is ordered by the Court that said motion be allowed, and
the clerk ig directed to issue to the Sheriff of Knox county,
in due form of law, said writ of possession, to run against
caid Defendants and all persons claiming under him since
the commencement of this suit.

And the Defendant also offered in evidence the writ of
possession issued under said order, and the return thereon
in the following words :

« Tiled Feb. 26, ’63. J. H. LEWIS, Clerk.

Filed June 23, ’63. J. H. LEWIS, Clerk.



ez

Witness, Jorn H. Lewis, Clerk of our said Court, and the
) seal thereof, at Knoxville, this eighteenth day of
[52AL.]  March, A. D. 1862. 5 4

JOHN H. LEWIS, Clerk.
By J. M. Giuson, Deputy Clerk.”

It was admitted that there was a mistake in the Sheriff’s

‘return, as to the time when the writ was executed, in giving

the date as May instead of March.

Detendant also offered in evidence the mortgages fore-
closed hy said bill, which were executed by Abel Austin to
John Piatt, as guardian of Thompson’s heirs

Defendant also offered to prove that after the said mort-
gages were recorded, David Mason, Defendant to said bill,
tqok possession of said land under Abel Austin, and that
the Plaintiff in this suit afterwards, in Oct., 1858, took pus-
gession of said land as the tenant of David Mason.

Defendant further offered to prove that after the making
of said deed to Piatt, the Plaintiff in this suit attorned to and
became the tenant of Piatt of such land, and that his time as
such tenant expired, and Piatt, after expiration of tenantcy,
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and before the execution of said writ, had in due form, in
writing, demanded from the Plaintiff the possession of said
premises.

And Detendant offered to prove that the Plaintiff in this
suit, after he became tenant to Piatt, set up title to said land
in himself adverse to the title of Mason and Piatt, and repu-
diated their title to said land, and repudiated them as land-
lords.

Defendant offered to prove that E. C. Brott togk possession
of the part of lot 8 in controversy under said snébt,oﬁ'e\red in
evidence.

This was all the evidence offered, and this was offered in
connection with the evidence admitted.

And the Court then and there refused to allow any of said
evidence so offered, as aforesaid, by the Defendant, to go to
the jury; and the Defend int then and there excepted to the
rulings and opinion of the Conrt, in refusing to allow said
evidence so offered by the Defendant to go to the jury.

Said bill of foreclosure, and decree, and deed, were in
proper form, aud the Defendants thereto were brought into
Court by service of summons and due publication of notice.

The foregoing was all the evidence given and offered on
the trial of this cause; and thereupon the jury found the
Defendant guilty in manner and form as charged in the
complaint.

Motion by Defendant for a new trial and in arrest of judg-
ment, for reasons:

1. The verdict is against the law and evidence.

2. The Court erred in refusing the proof offered by the
Defendant. :

3. The Court erred in refusing the evidence cffered by the
Defendant on the trial of this cause.

« The Court overruled said motions, and Defendant excepted

Appeal bound filed Feb. 18, 1664,
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Berors Assigned on the Record.

1. The Court ‘erred in refusing to grant a new trial.

9. The Court erred in refusing to arrest the judgment.

3. The Court erred in retusing to allow the evidence
offered by the Detendant to go to the jury.

4. TheWmplaint is insufficient Tor a recovery.

5. The judgment and verdict are against the law, and im-
proper in form and substance.

Because there can be no recovery for damages in this
action.
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SUPREME COURT.

APRIL TERM, A, D. 1864.

JOSHUAN.BRUSH, Appellant)
l
Vs,

JOHN FOWLER, Appellece.

Argument of A.ppelle e.

T G. BEROST,
Of Counsel for Appellee.

L d

There was no error in the ruling of the Court in rejecting
the evidence offered by the appellant, inasmuch as the entire
facts which the appellant offered to prove, and which were
all that they did propose to prove, constituted no defense
whatever to the action.

I. In the first place the appellant’s counsel goncede in
their brief that the plaintiff below made out a prima facia
case by his evidence, and one which, unless the defendant
below established an affirmative defense, entitled the plaintiff
to recover. The possession by the plaintiff below, and the
forcible entry and dispossession by the defendant below are
fully established, and unless the facts offered to be shown by
the defendant made out a defense, the ruling of the Court
was right, and the evidence was properly excluded.

II. The facts which the defendant below proposed to es-
tablish by proof, constitute of themselves no justification or
defense to the action, as a brief reference to the facts proved
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will abundantly show. The plaintiff below was in possession
of the premises from October. 1858, to March 21st, 1862,

when he was forcibly ejected therefrom by the defendant, -

with the aid of Brott and Piatt.

The bill of foreclosure, to which Fowler, the appellee here,
and plaintiff below, was not made « party, was filed July 25,
A. D. 1853, several months after Fowler came into posses-
sion, and while he was in the actual possession of the prem-
ises. Fowler never having been brought into Court, the de-

cree rendered was as against him as it it had never been.

pronounced. It could not coneinde or affect his rights, and
was, so far as he was cencerned, an absolute nullity; no
rights as against him could be claimed under it, and no pro-
cess or writ of possession issued under the decree could be
legally cutorced against him. A party undertaking to dis-
possess Fowler by such a writ was just as much a trespasser
as against him as though no writ had ever been issued.

" It Fowler was a tenant of the mortgagor, whether for one,
two or twenty years, his interest should have been cut off by
makin him a party to the bill of fureclosure.

III.  The proposal to show that Fowler, after the making
of the mortgage deed to Piatt, allowed to and became the
tenant ot Piatt; whatever change it may have effected in
the relations which Piatt and Fowler sustained to each other,
and though such evidence in some proceedings might be ad-
missable, nevertheless the action of forcible entry and de-
tainer brought by Fowler against Brush, was wholly improper
and immaterial. A landlord has no more right than any one
else to turn a man out, by force, from premises in which he
is in the quiet and peaceable possession. He must take out
his summons and get judgment on the proceeding of forci-
ble entry and detainer, and this just as well when the detend-
ant is his tenant as in any other case. His right to issue and
execute a writ of possession, under the decree, against Fow-
ler depended upon whether Fowler was made a party to the
decree, and upon that alone, Fowler beingin possession when
the bill was filed. His right to turn him out becanse he sub
sequently attorned to him and became his tenant, dependad
upon whether he had taken the proper steps required by

v
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law, and obtained a judgment and writ of possession against
Fowler in the action of forcible entry and detainer, or in
some other legal proceeding to which Fowler was made a
party, and in which a writ of possession could properly issue
against him. No such proceeding having been taken against
him, the act of dispossession was a trespass, and the appel-

lant and defendant below was liable in this action. Besides,
whether Fowler, the plaintiff in the suit of forcible entry,
bad parted with his title or sold out to Piatt, or attorned to
him and agreed to become his tenant, was a question which
could not be raised in defense of an action of forcible entry
and detainer. That simply tries the question of possession,
and whether the plaintiff has been dhpﬂa:(} ssed foreibly, or
against his will, and nothing else. ‘

IV. The doctrine so contidently relied on to sustain the
defensc below, viz: that the sherift is protected by his writ,
and is not bound to look beyond it, can avail nothing to the
appellunt in this case, and has, in fact, no application what-
ever to the case.

1. The process docs-mot protect the sherifi: Tt does not
purport on its face to be issued against Fowler at all, but
only against Austin, Mason, Codding, Willard and Cham-
bers, and recites the judgment recovered agaiust them alone,
and recites that the judgment ot the court is “that the said
John Piatt have execution upon his said judgment against
said Abel Austin, David Codding, Warren C. Willard and
Jacob S, (Jhambex 5,” &c.

A writ that did -not specify the names' ot the defendants
and persons against whom it issued, would be a nullity, adn
would not protect an ofticer at all. When the officer attempts
to execute it against a person not named in the writ he does
it at his peril, and cannot fall back on the writ for protection-

This rule ot protection is, in the language of the authori-
ties, ““a shield, not a sword.”

16 Wend. 614, 563. 5 ILill (N. Y.) 194.
23 Wend. 480. 1 Hill (N. Y.) 118.

2d. This rule of protection applies to an officer, and to
an officer alone. It does not protect a party, and cannot be
set up by any one but the sheriff or officer. The officer may

j




plead the writ if regular on its face, for all acts properly done
under it. although it may be unauthorized by the judgment.
Not so with the party or any oné other than the officer. He
acts at his peril. The sheriff is not a defendant in this action,
and Ass rights have nothing to do with the case.

3 Hill N. Y. Rep. 523,619, 4 Denio, 446.

Even the sheriff himself may, if he choose, lawfully refuse
to execute a writ which is regular on its face, but unauthor-
ized by the judgmcnt, He need n.ot look back of his writ,
but he may do it-—any other party must do it.

16 Wend. N. Y. Rep. 563.
3 Hill N. Y. Rep. 523, 6I9.
T. G. FROST,
Of Counsel for Appellee.







SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL, TERM THEREOF, A. D. 1864.

JOSHUA N. BRUSH, Appellant,

2. Appeal from Knox.
JOHN FOWLER, Appellce. % 2

BRIEF AND POINTS OF APPELLEE.

This was an action of forcible entry and detainer brought by Fowler
against Brush to recover possession of S% of lot 8, excepting 20 feet off
of the N side thereof, and 46 feet off of the south end of lot 7, in block
2, in the town of Altona, Knox Jo., Il

It is admitted by the appellant that the evidence on the part of the
plaintiff below was sufficient for a recovery, excluding the evidence
which they offered that was rejected by the court.

No particular objection is here made to the complaint, and the com-
plaint is sufficient. ;

The first objection made by the appellant is, that the court refused to
let in evidence a writ of assistance, in connection with a mortgage fore-
closed, and decree of sale and deed of master, for the purpose of show-
ing authority for taking possession of the said S of lot 8 in block 2.
In a suit of John Piatt, guardian of the children of John Thompson, vs.
Abel Austin, David Mason, A. B. Codding, Warren C. Willard and
Jacob S. Chambers, the evidence shows that John Fowler went info pos-
session prior to the commencement of this suit, and was so in possession
at the téme of the commencement of the suit under one David Mason.

The court properly excluded this evidence, because it had no binding
force or effect against Fowler. Where mortgage premises are sold
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chasger is only entitled to the as-

under a decree of foreclosure, the pur :
as against parties to the

gistance of the court in obtaining possession
suit, or those who have come into possession under them subsequent to
tho commencement of the suit.
Frelinghuysen vs. Colder, 4 Paige C. R. 204
Kershaw vs. Thompson ef al., 4 Johns. Ch. R. 609.
Medeiras vs. Catleth, T, Monr. 475.
Haines vs. Beach, 3 Johus. C. R. 459.
Ensworth vs. Lambert, 4 Johns. C. R. 605.
Van Hood vs. Throckmorton et al., 8 Paige, 33.
The Lea Ins. Co. vs. Stebbens ef al., 8 Paige, 565.
Story's Equity Pld. sec. 151.
Mitford’s Equity P1d. 1735.
¢ Judson vs. I¥manuel, 1 Ala. N. S. §98.
Crager vs. Danicl e/ al., 1 McMullan Ch. 196.

“The decree in this cause is in accordance with the above rule, upon

4 ;vhich this writ issued. If this be the law, as it seems clearly settled to
. be, the appellant could not justify the forcible entry by virtue of this

writ as against Fowler, who was not a party to the suit, or bound by the
decree or writ.

And upon that state of facts it is entirely immaterial whether Fowler
was the tenant of Mason or rented of Piatt, or his time had expired, or
he had been notified to give possessionm, or had repudiated Mason or

Piatt as his Tandlord, and set up title in himself adverse to them. None
of those facts would autherize the forcible dispossessing of him in the
manner set forth in the complaint and evidence; because a party in the
peaceable possession of premises cannot be forcibly expelled therefrom
by even one who has the right of entry, without a legal process, legaily

binding on the person in possession.
! Balker vs. Hays, 28 Ill. 387,
McCartney vs. Hunt, 16 I1L 76.

The form of the judgment and verdict is not objectionable, although
for nominal damages, and will not be reversed for that reason. The ac-
tion and judgment is for the premises. So in ejectment, our statute
does not differ materially in this respect as to the verdict in forcible entry

and detainer and ejectment,
Rev. Stat. 1845, p. 207,
« ({3 [ [{3 257.
Tidd’s Pract , vol. 2, p. 1238,

But, if nominal damages are wrong, it is merely <nformal, and that
part may be rejected as surplusage, and the judgment good.

Wells vs. Garland, 2d Vig. Cas. 471.
Bacon vs. Callender, 6 Mass. R. 304.
Patterson vs. U, States, 2 Wheat. 231,
Lincoln vs, Hapgood, 1I Mass. 350.

A. TYLER,
Attorney for Appelles.






- SUPREME COURT OF TLLINOIS,

APRIL TERM THEREOE, A. D.:186%.

JOSHUA N. BRUSH, Appeliant, }
8. % Appeal from Knox.
JOHN FOWLER, Appellee.

BRIEF AND POINTS OF APPELLEE.

‘This-was an actiou of forcible entry and detdiner brought by Fowler
.against Brush to recover possession of S% of lot 8, excepting 20 feet off
of the N side thercof, and 46 feet off of the south end of lot 7, in block
9, in the town.ot Altona, Knox Co., Il

Tt is admitted by the appellaut that the evidence on the part of the
plaintiff below was sufficient for a recovery, excluding the evidence
which they offered that wus rejected by the court.

No particular objection is here made to the complaitt, and the com-
plaint is sufficient.

The first objection made by the appellant is, that the court refused to
let in evidence a writ of assistance, in connection with a mortgage fore-
closed, and decree of sale and deed of master, for the purpose of show-
ing authority for taking possession of the said S& of lot 8 in block 2.
In a suit of John Piatt, guardian of the children of Jolin Thompson, vs.
Abel Austin, David Mason, A. B. Codding, Warren C. Willard and
Jacob S. Chambers, the ¢vidence shows that John Fowler went into pos-
session prior to the commencement of this suit, and was so in possession
i the fime of the commencement of the suit under one David Mason.

The court properly excluded this evidence, because it had no binding
force or effect against Fowler. Where mortgage premises are sold
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under a decree of foreclosure, the purchaser is only entitled to the as-
sistance of the court in obtaining possession as against parties to the
suit, or those who have come into possession under them subsequent to

" “the commencement of the suit.

Frelinghuysen vs. Colder, 4 Paige C. R. 204
Kershaw vs. Thompson ef al., 4 Johns. Ch. R. 609.
Medeiras vs. Catleth, T. Monr. 475.

Haines vs. Beach, 3 Johns. C. R. 459.

Ensworth vs. Lambert, 4 Jolms. C. R. 606.

Van Hood vs. Throckmorton ¢f al., 8 Paige, 33.
The Lea Ins. Co. vs. Stebbens eZ al., 8 Paige, 565.
Story's Equity Pld. sec. 151.

.\[itibrd’slﬂ?,quity Pld. 175.

Judson vs. manuel, 1 Ala. N, S. 598.

Crager vs. Daniel ¢/ al., 1 McMullan Ch. 196.

The decree in this cause is in accordance with the above rule, upon
which this writ issued. If this be the law, as it seems clearly settled to
be, the appellant could not justify the forcible entry by virtue of this
writ as ageinst Howler, who was not a party tozhe suit, or bound by the
decree or writ.

And upon that state of facts it is entirely immaterial whether Fowler
was the tenant of Mason or rented of Piatt, or his time had expired, or
he had been notitied to give possession, or had repudiated Mason or
Piatt as his landlord, and set up title in himself adverse to them. None
of those facts would authorize the forcible dispossessing of him in the
manner set forth in the complaint and evidence; because a party in the
peaceable possession of premisescannot be forcibly ewpelled therefrom
by even one who has the 7ight of .eniry, without a legal process, legally

binding on the person in possession.
Baker vs. Hays, 28 Tl 387
McCartney vs. Hunt, 16 I1L 76.

The form of the judgment and verdict is not objectionable, although
for nominal damages, and will not be reversed for that reason. The ac-
tion and judgment is for the premises. 8o in ejectment, our statute
does not differ materially in this respect as to the verdict in forcible entry
and detainer and ejectment,

Rev. Stat. 1845, p. 207.
€« 143 {3 {3 257‘
Tidd’s Pract, vol. 2, p. 1238,

But, if nominal damages are wrong, it is merely informal, and that
part may be rejected as surplusage, and the judgment good.

Wells vs. Garland, 2d Vig. Cas. 471.
Bacon vs. Callender, 6 Mass. R. 304.
Patterson vs. U. States, 2 Wheat. 231,
Lincoln vs. Hapgood, 11 Mass. 350.

A. TYLER,
Atlorney for Appelles.
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